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LORENZO  CROUNSE. 


At  the  session  of  the  supreme  court  of  the  state  of  Nebraska,  June  7, 
1909,  there  being  present  Honorable  Manoah  B.  Reese,  chief  Justice, 
Honorable  John  B.  Barnes,  Honorable  Charles  B.  Letton,  Honorable 
Jambs  R.  Dean,  Honorable  Jacob  Fawcett,  Honorable  Jesse  L.  Root, 
and  Honorable  William  B.  Rose,  associate  Justices,  the  following  pro- 
ceedings were  had: 

May  it  Please  the  CtoURT: 

The  committee  appointed  by  your  Honors  to  prepare  and  report 
such  memorial  and  resolutions  as  might  be  deemed  appropriate 
touching  the  recent  death  of  the  Honorable  Lorenzo  Crounse  re- 
spectfully submit  the  following: 

In  the  last  hour  of  May  13  of  the  present  year,  Lorenzo  Crounse, 
a.  former  judge  of  this  court,  died  at  the  mature  age  of  75  years,  at  his 
abode  in  the  city  of  Omaha,  after  an  illness  of  several  weeks*  duration. 
His  life  had  been  fortunate  and  greatly  honored,  and  its  fitting  close 
was  tranquil  and  serene. 

Bom  in  Sharon,  in  the  state  of  New  York,  on  January  27,  1834, 
he  received  such  education  as  the  common  schools  and  a  local  sem- 
inary permitted.  Choosing  the  practice  of  law  for  his  vocation,  and 
pursuing  his  legal  studies  for  the  requisite  term,  he  was  admitted 
to  the  bar  in  his  native  state  in  the  year  1857,  and  began  a  local 
practice  which  continued  until  1861. 

This  was  interrupted  by  his  response  to  the  call  of  patriotic  duty 
and  service  in  the  civil  war  as  a  captain  of  volunteers.  In  this  new 
field  of  action  he  displayed  the  loyalty  and  bravery  which  character- 
ized the  citizen-soldiery  of  that  time;  and,  being  severely  wounded  in 
one  of  the  many  conflicts  in  which  he  took  part,  he  received  his 
honorable  discharge,  and  returned  to  the  duties  of  civil  life. 

Resuming  his  practice,  he  came,  in  1864,  to  the  territory  of  Ne- 
braska, locating  at  Rulo,   in  Richardson   county.     There,   with  little 
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IN  MEMORTAM— 

began  a  public  career,  not  only  marked  by  uniform  ezcel- 
exceptlonal  in  its  variety  and  range,  eKfeniiIng  to  all  the 
ts  ot  government — legislative.  Judicial  and  executive. 

I  elected  as  one  ot  the  representatives  or  Richardson  county 
.  territorial  legislature,  and  had  an  Influential  part  in  fram- 
-oposed  constitution,  submitted  to  the  electors  for  adoption 
in,  and  under  which  the  state  government  was  Inaugurated.' 
election  of  1866,  held  for  that  purpose,  and  for  the  tentative 
f  state  and  judicial  otllcers,  he  was  chosen  as  one  of  the 
Justices  of  the  supreme  court.     Thus,  at  the  early  age  of 

years,  without  great  experience,  or  previous  opportunity 
tudy  ot  the  law,  so  helpful  in  tbe  judicial  offlce,  he  assumed 

duties  and  reBPonsibilities  ot  a  trial  Judge  In  the  district 
d  a  meml>er  of  the  supreme  court  of  Nebraska.  Assigned 
[islature  to  the  Third  judicial  district,  comprising  all  that 
le  state  lying  north  ot  the  Platte  river,  excepting  .Douglas 
'  counties,  he  presided  alone  In  Its  courts  for  tbe  six  years 
umbency.    The  state  was  In  Its  intabcy;  Judicial  procedure 

code  was   largely  unsettled;   and   no  published   reports   for 

furnished  a  guide  for  judges  or  attorneys — mostly  young 
little  experience,  and  limited  libraries— yet  the  Judge  proved 
Ipped  tor  the  work  devolving  upon  him,  under  such  con- 
ith  a  clear  judicial  mind,  a  bigh  sense  ot  Justice,  and  tbe 
itltude  for  readily  applying  established  legal  rules  to  proved 
!  was  a  patient  listener,  an  industrious  and  painstaliing 
rteouB  and  affable  to  all,  especially  to  the  younger  members 
r,  and  bis  administration  was  wholly   acceptable   to  those 

lility,  research  and  Industry  with  which  he  performed  bis 
this  appellate  tribunal,  under  the  pressure  of  scant  time 

II  nisi  prius  labor.  Is  evidenced  by  his  opinions,  commencing 
first  case  In  the  first  volume  of  the  state  reports  and  con- 
>  the  end  of  his  term.  He  gave  to  those  labors  the  vigor 
manhood,  and  was  remarkable  for  ascertaining  the  esseniial 
le  case  In  hand,  and  applying  to  it  the  correct  principles  of 
ing  a  strong  desire  to  thoroughly  understand  the  merits  ot 
iversy,  and  decide  it,  under  such  principles,  according  to  the 
t,  making  up.  In  large  measure,  by  patient  assiduity,  the 
evioue  experience. 

tors  In  the  laying  ot  the  foundation,  deep  and  strong,  of  the 
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admirable  judicial  system  of  Nebraska,  which  we  today  enjoy,  entitle 
him  to  the  fullest  meed  of  praise  and  gratitude  that  we  can  bestow, 
and  his  uniform  kindness  and  courtesy  as  a  jurist  furnish  a  worthy 
example  for  imitation. 
I  Withdrawing   from   the   bench   at   the   end   of   his   term,   he   next 

served  the  state  as  a  representative  in  congress  for  four  years,  and 
was  later  appointed  collector  of  internal  revenue  for  Nebraska,  and 
assistant  secretary  of  the  treasury,  giving  to  service  in  the  federal 
government  the  same  care  and  fidelity  as  to  all  official  service  in  the 
state. 

Elected  governor  of  Nebraska  in  1892,  he  performed  the  duties  of 
chief  executive  officer  with  distinction,  for  one  term,  declining  a  re- 
election; and,  in  1900,  he  was  chosen  state  senator,  for  one  term,  from 
Washington  county,  remaining  thereafter  in  private  life  to  the  time 
of  his  death. 

Reviewing  the  official  career  of  the  deceased  jurist,  and  his  un- 
blemished character  as  a  citizen,  it  is 

Resolved,  That  the  members  of  this  court.  In  common  with  the 
people,  and  the  bar  of  this  state,  deeply  regret  the  death  of  the 
Honorable  Lorenzo  Crounre,  one  of  the  judges  of  this  court  chosen 
at  the  first  election  therefor,  and  the  first  judge  of  the  Third  judicial 
distilct  of  the  state. 

Resolved,  That  we  recognize  in  the  character  and  ability  of  the 
deceased,  as  disclosed  by  his  labors  in  this  court,  and  upon  the  dis- 
trict bench,  as  representative  In  congress,  as  governor  of  this  state, 
and  In  other  offices  of  trust  and  responsibility  held  by  him  during 
his  long  and  busy  life,  a  man  of  signal  judicial  and  executive  ability, 
and  whose  work  contributed,  in  a  large  degree,  to  mould  the  character 
and  destiny  of  our  commonwealth. ' 

Resolved,  That,  in  his  unsullied  public  and  private  character,  and 
his  Irreproachable  domestic  life,  he  honored  the  state  of  his  adop- 
tion, left  to  his  family  the  heritage  of  a  blameless  life,  and  to  the 
young  men  of  our  state,  and  elsewhere,  an  example  to  follow,  and  an 
Inspiration  to  worthy  efforts  In  the  world's  work. 

Resolved,  That  this  honorable  court  is  requested,  if  It  shall  ap- 
prove the  memorial  and  resolutions  submitted,  to  order  them  entered 
In  lt«  records,  and  that  copies  thereof  be  sent  to  such  relatives  of 
tlia  deceased  as  may  be  found  advisable, 

Byron    O.    Burba  nk. 
Geo.  B.  Lake. 
Eleazer    Wakeley, 
'  O.  A.  Abbott. 

R.  A.  Batit. 
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X  IN  MEMOUIAM— 

Eleazer  Wakei.et: 

May  It  Please  Your  Honors:  The  memorial  and  resolutions  which 
I  have  subscribed  as  a  member  of  the  committee  express,  as  well,  my 
personal  sentiments  of  regard  and  esteem  for  the  deceased  jurist  in 
whose  memory  we  are  assembled.  They  speak,  quite  fully,  of  his 
characteristics,  and  the  leading  events  in  his  career,  and  I  may 
properly  be  brief  in  what  I  add  in  this  more  informal  way. 

I  became  acquainted  with  Judge  Crounse  early  in  the  year  1868, 
on  resuming  a  residence  in  Nebraska  to  pursue  my  profession  in  a 
field  somewhat  familiar  from  former  association. 

The  territory  had  developed  into  a  state,  and  the  machinery  of 
state  government  had  been  in  movement  for  about  one  year.  But 
Nebraska  was  still  a  new  region.  It  had  been  but  thirteen  years 
since  the  pioneet  settlement  began.  Population  had  been  spreading 
slowly  to  the  westward  from  the  Missouri  river,  and  rural  conditions 
were  improving.  But,  save  the  Union  Pacific,  newly  built  along  the 
Platte  valley,  no  railroad  had  penetrated  to  the  interior  of  the  state. 
Where,  now,  with  scarcely  an  exception,  every  county-seat  can  be 
reached  by  cars,  the  trial  Judge  made  his  way,  as  best  he  might,  to 
lonely  places  where  judicial  duty  called  him.  Hotels,  or  places  of 
entertainment,  were  of  the  crudest  sort.  Rude,  unfinished  structures, 
for  the  most  part,  served  as  Improvised  court  houses;  and  the  dignity 
and  decorum  befitting  the  place  where  justice  Is  administered  were 
hard  to  preserve. 

To  three  judges  was  allotted  the  labor  of  holding  courts,  under 
such  conditions,  In  an  area  now  divided  Into  fifteen  judicial  districts, 
to  which  a  total  of  twenty-eight  judges  are  assigned,  and  of  exercising, 
In  addition,  the  appellate  jurisdiction  now  devolved  upon  the  seven 
judges  of  this  honorable  court.  Judge  Cbounse  had  been  assigned  to 
the  northern  district,  comprising,  of  Itself,  an  area  adequate  to  a 
strong  and  populous  state.  He  had  established  his  home  In  the 
attractive  little  town  of  Fort  Calhoun,  some  fifteen  miles  north  of 
Omaha,  on  the  border  of  which  he  secured  an  extensive  farm,  and 
there,  for  many  years,  he  mingled  with  the  discharge  of  ofl^clal  duties 
the  pursuit  of  a  practical  agriculturist.  What  is  said  in  the  memorial 
as  to  how  those  duties  were  performed  I  need  not  repeat  or  amplify. 
But,  I  may  say  generally,  that  the  judges,  who,  in  the  early  years  of 
Nebraska's  statehood,  struggled  with,  and  effectively  bore  the  burdens 
laid  upon  them  as  trial  judges,  and  members  of  this  court  of  last 
resort,  furnishing  precedents,  by  their  decisions,  and  establishing  rules 
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of  law  of  permanent  value  to  their  successors,  and  to  the  bar,  deserve 
well  of  the  profession,  and  of  the  later  judiciary  of  this  state.  It  was 
an  era  of  inadequate  and  niggardly  compensation  for  duty  well  per- 
formed, not  worthy  of  a  prosperous  state;  and  those  who  performed 
that  duty  should  not  be  forgotten. 

And,  your  Honors,  as  we  look  over  the  reports  of  those  earlier 
years  and  note  the  names  of  the  jurists  who  prescribed  the  law  from 
that  seat  now  so  worthily  filled,  and  of  the  attorneys  contending  here 
for  the  triumph  of  their  clients'  causes  with  a  zeal  unknown  in  their 
own  aftairs,  we  are  impressively  warned  of  time's  silent,  unhalting 
work.  With  sometimes  a  lingering  exception,  we  see  them  here  no 
more.  Of  the  first  judges  of  this  court  there  is  but  a  single  survivor. 
As  a  member  of  the  committee.  Judge  Lake  has  been  privileged  to 
join  in  the  tribute  to  his  former  associate,  while  his  own  excellent 
service  on  the  district  bench  and  in  this  tribunal  Is  recalled,  and 
appreciated  by  the  judiciary  and  the  bar  of  these  later  years.  And 
what  !» true  of  judges  and  lawyers  is  true  of  the  resolute  pioneers  in 
all  the  vocations  of  frontier  life,  on  the  farm,  in  the  shop,  in  the 
business  place,  who  wrought,  in  union,  to  make  Nebraska  what  it  is 
today.    They  have  answered  to  the  roll-call  of  destiny,  and  passed  on. 

As  a  legislator.  Judge  Cbounse  did  not  attempt  to  become  a  great 
figure  in  national  politics.  He  sought  to  be  helpful  and  attentive  to 
the  interests  of  his  constituents,  and  to  represent  faithfully  and 
rightly  their  views  of  political  and  financial  policy.  In  vote  and  in- 
fluence he  was  a  safe  and  conservative  lawmaker;  and,  by  impulse,  he 
was  found  on  the  side  of  the  weaker,  rather  than  the  stronger,  if  there 
was  conflict  between  them. 

The  duties  required  of  a  governor,  as  prescribed  by  our  constitu- 
tion, aside  from  his  concurrence  in  legislative  enactments,  are  not  of 
a  nature  to  attract  wide  attention^  That  Governor  Crounse  discharged 
even  the  onerous  and  detailed  duties  devolved  upon  the  chief  ex- 
ecutive scrupulously,  industriously,  and  exactingly  in  the  Interest 
of  the  state  was  never  questioned;  and  a  re-election  undobutedly 
awaited  him,  at  the  call  of  his  party,  had  he  not  firmly  declined  it. 
An  important  event  in  his  administration,  illustrative  of  his  purpose 
to  protect  the  interests  of  the  state,  regardless  of  personal  or  political 
considerations,  was  the  prosecution  of  the  suit  to  recover  two  hundred 
and  thirty-six  thousand  dollars  of  the  state's  money  lost  by  the  failure 
of  the  Capital  National  Bank.  The  state  treasurer  who  had  deposited 
it,  and  mo&t  of  the  sureties  on  his  official  bond — men  of  wealth,  high 
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finanpUl  standing,  and  o/  large  Influence— were  of  the  same 
party  as  Governor  Chocnse,  and  had  b«en  hie  strong  Bupport< 
at  tbe  earliest  time  possible,  he  procured  a  legislative  apprc 
for  prosecuting  proceedings  to  recover  tbe  money,  placing  the 
of  tbe  suit  unreservedly  In  charge  of  an  attorney  of  opposite 
that  there  might  be  no  misgiving  as  to  possible  personal  or 
Influence  or  favoritism,  weakening  tbe  prosecution.  And,  to 
of  bis  administration  be  aided  and  required  the  most  vlgorou 
possible  to  enforce  tbe  claim  of  tbe  state.  That  the  effor 
failed,  after  bis  term  was  ended,  was  not  due.  In  the  slightest 
to  Indifference,  want  of  Interest,  or  of  effort  on  his  part. 

In  considering  the  uniform  public  praise  accorded  U 
Cboi'nse  through  his  whole  ofllclal  career,  we  must  regard  t 
dard  by  which  official  Integrity  and  official  fldellty  are  measure 
in  this  land,  the  standard  of  offlcial  integrity  la  a  high  standa 
level  of  fldellty  to  public  trust  Is  a  high  level.  Let  the  pessli 
what  he  will,  there  Is  no  government  anywhere,  despotic  or 
In  which  tbe  standard  of  civic  duty  Is' higher,  or  In  which 
less  of  venality,  of  peculation,  or  of  fraud  and  dishonesty  tha 
the  free  governmentB,  national  and  state,  in  our  favored  land. 

The  calcium  light  of  an  exacting  people  Is  ever  focused  up 
public  agents,  searching  out  malfeasance  and  shortcoming 
lentless  scrutiny.     An   alert   and    unsparing   press   is  ever   i 
blazon   to  the  world   tbe  slightest   deviation  from   official    r 
Partisan    rancor    penetrates  to  tbe   obscurest   points   of   attack,    and 
heralds  them  to  tbe  electorate  for  political  effect. 

That  LoRifiSKO  Croxixse,  Judged  by  these  standards,  In  an  official 
life  covering  thirty-three  years  from  its  beginning  in  early  manhood 
to  Its  close  In  the  sober  years  of  later  life,  In  high  and  varied  positions 
of  public  trust,  kept,  unbroken,  tbe  confidence  of  polltfcal  friends, 
while  escaping  the  criticism  and  securing  the  esteem  of  political 
opponents,  Is  high  praise.  But  It  Is  Just  praise;  and  those  who  knew 
him  well,  and  knew  tbe  modest  estimate  which  be  placed  on  his  own 
abilities  and  merits,  know  that  he  would  have  sought  no  other.  To  a 
sensitive  niaa,  over-praise,  or  undeserved  praise,  should  be  as  offensive 
as  unwarranted  criticism. 

His  public  work  done,  he  sought  the  retirement  coveted  by  most 
men  who.  In  youth,  and  through  mature  manhood,  have  fought  the 
obstacles  to  success,  and  won  the  prizes  of  life  best  worth  tbe  win- 
ning.   Unpretentious,  unostentatious,  he  lived  in  the  quiet  simplicity 
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which  befits  an  American  citizen.  I  may  mention  one  incident  dis- 
closing his  philosophy  as  to  the  later  years  of  life.  Meeting  him  on 
the  sidewalk,  one  morning,  a  jrear  or  two  ago,  I  said  to  him,  with 
the  familiarity  customary  between  us,  "How  are  you  passing  the  time, 
in  these  days.  Governor?"  His  answer  was,  "I  am  hunting  the  easy 
side  of  life."  The  remark  impressed  me.  It  did  not  mean  that  he 
was  seeking  ignoble  and  unearned  ease.  It  meant,  only,  that,  having 
done  conscientiously,  unshrinkingly,  and  to  the  best  of  his  ability,  the 
work  which  had  come  to  him  to  be  done;  and  caring  not,  in  the  even- 
ing of  life,  for  the  things  which  would  not  bring  him  added  comfort, 
and  which  it  is  not  permitted  to  man  to  take  out  of  this  world,  he  was 
content  to  pursue,  during  his  remaining  years,  the  truer,  and  higher, 
and  nobler  aims  for  which  life  is  given.  And  who  shall  say  that  he 
was  not  right? 

As  to  this  period  of  his  life,  let  me  take  from  an  editorial  comment 
in  the  Evening  World-Herald  some  language  better  than  1  could 
command: 

"He  had  fought  the  long,  hard  fight  of  life.  Prom  the  days  of  his 
youth  his  had  been  a  figure  almost  constantly  in  the  forefront  of  the 
fray.  He  had  been  teacher,  soldier,  pioneer,  farmer,  lawyer.  He  had 
served  his  country  not  alone  In  the  field  of  battle,  but  In  high  places 
of  legislative,  executive,  and  judicial  responsibility.  Ripe  in  years, 
rich  in  experience,  sound  in  Judgment  and  understandingj  with  a 
name  unsullied,  and  a  fame  secure,  he  spent  these  closing  years  as  a 
student  and  philosopher.  His  alert  and  vigorous  mind  was  in  its 
prime.  Sternly  trained  in  observation  and  analysis,  it  was  open  to 
impressions  from  a  multitude  of  sources.  His  knowledge  of  men  and 
events  was  never  keener  and  truer  than  during  these  last  years  in 
Omaha;  his  interest  in  human  affairs  never  more  intense.  Age  had 
mellowed  him  rather  than  hardened.  With  broadened  vision  he  looked 
out,  in  unrulfied  tranquility,  upon  the  world,  present,  past  and  future. 
He  was  one  of  those  who,  having  given  much,  were  able  to  receive 
much;  and  he  opened  his  mind  and  his  heart  to  the  riches  the  world 
stands  ready  to  bestow  on  all  who  are  ready  to  accept  them.  The 
beauties  of  nature,  the  delights  of  literature  and  philosophy,  music, 
the  theater,  the  pleasures  of  travel,  the  world's  work,  his  family,  his 
friends,  all  contributed  to  his  joy  of  life." 

Such,  your  Honors,  were  the  closing  years  of  his  favored  and  suc- 
cessful life.  He  died,  as  men  wish  to  die,  in  his  own  abode,  with 
those  of  his  own  blood  beside  him;  and,  at  sunset  of  an  unclouded 
day,  on  a  green  hillside  overlooking  his  rural  home,  friends  and 
kindred  parted  from  him. 
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His  legal  work  in  finished;  but  the  records  of  this  court  will  remain 
to  atjbest  that  the  work  was  well  and  fitly  done. 

Robert  A.  Batty: 

It  was  not  my  privilege  to  be  intimately  acquainted  with  Judge 
Cbounse.  I  had  only  such  an  acquaintance  as  a  lawyer  gets  with  a 
judge  on  this  bench.  I  met  him  many  times  as  governor,  legislator, 
congressman  and  judge.  He  was  always  a  pleasant  gentleman  to 
meet.  Kind,  considerate,  entertaining,  and  instructive;  always  ready 
to  listen  and  advise. 

Judge  Cbounse  was  one  of  the  early  settlers;  was  a  judge  in  this 
court  when  the  first  volume  of  the  Nebraska  reports  was  issued;  wrote 
the  first  opinion  printed  in  that  volume;  so  that  he  commenced  his 
career  as  a  public  man  thus  early  in  the  history  of  this  commonwealth, 
and  continued  to  be  one  of  Its  constructive  statesmen  and  distin- 
guished citizens  to  the  day  of  his  death.  He  was  one  of  the  men  who 
laid  the  foundation,  and  helped  to  build  this  state  up  to  what  it  is 
today.  Great  countries' and  great  states  must,  of  necessity,  reflect  the 
character  of  the  men  who  build  them.  Their  broad  constitutions, 
liberal  laws  and  judicial  constructions  are  but  the  highest  ideals  of 
men,  and,  in  view  of  the  active  part  that  Judge  Cbounse,  all  his  life, 
took  in  the  public  affairs  of  his  state  as  executive,  legislator,  and 
judge,  his  character  and  ideals  must  of  necessity  have  been  more 
interwoven  in  the  warp  and  woof  of  t^is  commonwealth  than  any 
other  single  individual  who  has  lived  within  her  borders;  and  if  we 
had  no  other  means  by  which  we  could  measure  his  wisdom  and  his 
greatness,  we  might  point  with  pride  to  the  present  status  in  the 
sisterhood  of  states  of  the  great  state  of  Nebraska.  She  is  but  the 
reflection  of  the  character  of  the  sturdy  manhood  of  her  early  settlers. 
Whoever  writes  the  history  of  a  great  state  with  a  eulogy  of  its  great 
achievements  writes  but  the  biographies  of  its  distinguished  citizens. 
The  history  of  Nebraska  could  not  be  written  without  giving  large 
space  to  the  life  and  public  services  of  Judge  Crounse.  He  was  per- 
mitted to  live  the  full  measure  of  an  industrious,  useful  and  happy 
life;  to  look  back  to  his  early  hopes  and  to  see  that  they  had  been 
more  than  realized.  His  life  has  been  a  successful  one  in  all  things 
that  youthful  hopes  and  early  ambition  could  desire;  happy  in  an 
estimable  family;  successful  in  the  accumulation  of  a  reasonable  share 
of  this  world's  goods;  a  standing  that  was  among  the  foremost  in  his 
profession;  distinguished  among  his  fellow  citizens  by  being  often 
called  upon  to  occupy  the  places  of  highest  honor. 
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And  If,  in  the  future,  some  loving  and  ambitious  father  should 
desire  to  inculcate  high  ideals  in'  the  mind  of  his  youthful  son  and 
set  before  his  eyes  an  example  worthy  to  be  followed,  he  need  but 
point  to  the  career  of  Judge  Cbounbe. 

T.  L.  Norval: 

May  It  Please  the  Court:  More  than  one  of  those  who  have  been 
members  of  this  high  tribunal,  by  the  touch  of  death, .  have  been 
silenced  forever.  Gantt,  Mason,  Maxweix  and  Cobb,  in  turn,  have 
obeyed  the  final  summons,  and  crossed  the  mystic  river.  And  now  the 
silent  messenger  has  beckonea  the  spirit  of  Ix>renzo  Crovnhe  to  the 
world  beyond,  whose  death  we  today  so  keenly  feel  and  sadly  mourn. 
Surely,  in  the  apt  words  so  beautifully  set  to  notes,  "We  are  going 
down  the  valley,  one  by  one." 

Our  acquaintance  with  Judge  Crounse  dates  back  more  than  thirty- 
six  years,  and  which  soon  ripened  into  a  lasting  friendship.  We  were 
ever  an  ardent  admirer  of  his  abilities  and  sterling  traits  of  character. 
We  were  in  the  state  convention  of  1872  which  gave  him  his  first 
nomination  of  representative  to  congress,  and  on  that  and  other  oc- 
(asions  in  our  feeble  way  aided  him  in  his  laudable  political  ambitions, 
which  we  never  have  had  cause  to  regret. 

His  ability,  purity  of  character  and  superior  leadership  were  recog- 
nized by  all.  Political  preferments  came  his  way,  sometimes  unsought. 
His  public  career  was  more  varied  than  usually  comes  to  man.  He 
was  an  influential  and  leading  member  of  our  territorial  and  state 
legislatures.  For  four  years  he  faithfully  represented  this  young  and 
growing  state  in  the  lower  house  of  congress.  He  was  collector  of 
internal  revenues,  assistant  secretary  of  the  treasury  of  the  United 
States,  one  of  the  judges  of  this  court,  and  governor  of  the  state  he 
loved  so  well;  all  of  these  he  filled  with  marked  ability.  He  was  a 
capable,  faithful  and  conscientious  public  servant. 

Judge  Crounse  was,  indeed,  the  man  of  the  hour.  In  1892  the 
tidal  wave  of  pbpulistism  had  reached  our  state;  and  in  November  of 
that  year  a  governor,  with  a  full  set  of  executive  state  officers,  was 
to  be  chosen.  Leading  and  influential  members  of  the  political  party 
to  which  Judge  Crounse  belonged,  and  which  had  so  frequently  hon- 
ored him,  and  he  it,  were  casting  about  for  a  strong  available  man  to 
head  the  ticket,  which  resulted  in  his  being  drafted  to  make  the  race 
fOT  governor,  leading  his  party  to  victory  at  the  polls.  It  is  doubtful 
whether  aHy  other  man  could  have  done  this.    He  gave  the  state  an 
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able,  dean,  eronomlcfti  and  buBlneBS-llke  adminlstratioa.  dem 
tbat,  tbougfa  drafted  Into  the  service  as  be  was,  he  could  g 
Dosltlon  blB  best  efforts  no  less  than  he  gave  his  country 
volunteered  his  services  In  defense  of  the  flag  In  the  dart 
the  rebellion. 

For  Bii  years  Judge  CaouwBE  was  a  member  of  this  c 
Cblet  Jiiettce  Mason  and  Judge  Laki  comprised  the  suprem 
this  state  as  first  organized.  They  were  all  strong  and  abl 
They  laid  the  roundacion  of  our  present  Jurisprudence.  Th' 
well.  Tbeir  decisions  have  stood  the  test  tor  nearly  forty 
few  of  them.  Indeed,  have  been  overruled.  Judge  Crovnc 
full  share  of  the  work.  His  opinions  are  models,  many 
displaying  deep  research,  legal  learning  and  marked  ablll 
are  clear  cut,  and  constitute  a  lasting  monument  to  the  i 
their  author. 

Many  of  his  opinions  were  upon  Important  questions,  one 
we  may  be  pardoned  for  mentioning,  is  Brittle  v.  People.  2 
While  Ibis  case  directly  Involved,  and  decided,  the  right  of 
man  to  sit  on  a  Jury,  It  further  determined  tbat  Nebraska 
admitted  Into  the  Union  not  alone  upon  the  constitution  a 
her  voters,  which  limited  the  right  of  suffrage  to  white  ma 
well  upon  the  fundamental  conditions  Imposed  by  congret 
seated  to  by  the  legislature,  that  in  this  state  "there  Bt 
denial  of  the  elective  franchise,  or  any  other  right  to  any  p 
ceptlng  Indians  not  taxed),  by  reason  of  race  or  color."  Th 
opinion  In  that  case  prepared  by  Judge  Croussb  Is  a  ma 
cusslon  of  the  questions  Involved. 

Another  important  opinion  written  by  Judge  Crounsb  v 
celebrated  Tennant's  Case.  3  Neb.  408,  In  which  our  venerah 
Judge  Wakeley  was  the  leading  counsel  for  relator.  It  wat 
termlned  that  a  proclamation  by  the  executive  calling  tor  a  < 
of  the  legislature  in  epeclal  session  was  revoked  by  the  pre 
o[  a  subsequent  one  for  that  purpose. 

The  earthly  career  ot  Judge  Chounbb  Is  closed.  His  II 
an  open  book  with  spotless  pages.  The  monument  which,  by 
ot  life  and  character,  he  bullded  for  himself  Is  tar  more  bea 
enduring  than  any  sculptor  can  fashion  out  of  marble  or  gri 
record  of  his  honorable  and  blameless  career  as  a  citize 
public  offlclal.  lawmaker,  executive  and  jurist  will  re  ma 
richest  legacy  through  all  the  countless  centuries. 
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George  H.  Hastings: 

It  is  a  melancholy  pleasure*  for  me  to  add  my  tribute  in  support 
of  the  resolutions  Just  offered  to  the  memory  of  that  pioneer,  soldier, 
lawyer,  judge,  statesman,  governor,  and  distinguished  citizen,  Lorenzo 
Crounse.  It  was  my  privilege  to  know  him  intimately  and  well,  espe- 
cially during  his  service,  as  Judge  of  this  court,  and  as  a  governor  of 
this  state.  From  1884,  when  he  came  to  this  state  in  the  full  flush 
and  ardor  of  young  manhood,  to  1909,  when  he  laid  down  his  burdens 
with  the  consciousness  of  a  life-work  well  done,  and  the  love  and 
approval  of  his  fellow-citizens,  is  a  whole  lifetime,  and  of  Judge 
Crounsk  It  can  truthfully  be  said  that  the  entire  forty-flve  years  were 
spent  In  unceasing  efforts  to  assist  his  people  to  better  conditions 
through  a  better  administration  of  the  law,  and  through  a  safe,  con- 
servative, economical,  but  at  the  same  time  vigorous  and  progressive 
administration  of  the  affairs  of  state.  Judge  Croinre  found  this  state 
a  wilderness,  the  stage  and  the  freighter,  with  his  patient  oxen,  the 
only  means  of  transportation;  he  found  it  with  a  population  of  scarce 
30,000;  he  left  it  with  a  contented  and  prosperous  people  numbering 
1,250,000.  He  found  it  the  domain  of  the  Indian,  the  buffalo,  and  the 
prairie-dog;  he  left  it  a  garden  of  fruitful  fields,  a  land  of  splendid 
cities,  and  beautiful,  contented  homes.  Who*  wrought  the  magic  spell 
that  by  its  mystic  touch  produced  this  mighty  change?  Among  the 
foremost  of  the  potent  forces  that  laid  deep  and  enduring  the  founda> 
tion  of  this  commonwealth,  nursed  it  through  infancy,  and  guided  it 
to  sturdy,  vigorous,  prosperous  fulfillment  of  the  most  daring  dream 
of  the  enthusiast,  stood  Lohenzo  Croi'nme.  Endowed  by  nature  with  a 
strong  physical  personality,  a  clear,  analytical,  vigorous  mind,  schooled 
to  meet  the  varying  conditions  with  a  keen,  clear,  quick  grasp  of  the 
entire  proposition,  with  an  education  that  fitted  him  to  adorn  any 
position  of  honor  and  responsibility  to  which  he  might  be  called,  his 
was  among  the  master  minds  and  strong  arms  who  did  this  work  so 
well.  Among  his  leading  characteristics  was  his  unswerving  and  un- 
compromising honesty.  The  first  question  he  asked^  himself  when  a 
proposition  was  presented  to  him  was,  *'Is  it  right?  Is  it  just?  Is  it 
honest?  Ought  it  to  be?"  These  being  answered  in  the  affirmative,  his 
aid  and  his  ardent  support  could  always  be  depended  upon.  On  the 
other  hand,  he  instinctively  shunned  and  denounced  everything  that 
was  dishonest  or  dishonorable.  The  soul  of  honor  and  probity  him- 
self, he  despised  and  abhorred  everything  that  was  tinctured  with 
deceit  or  falsity.    His  strong,  vigorous,  well-trained,  and  well-balanced 
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mind  correctly  and  cogently  reasoned  from  cause  to  effect 
Instantly  graep  the  propoBllfon   presented    In   its  entlretj 
Itg  bearings  and  side  Kgbts  of  surrounding  conditions,  and 
correct  solution.    As  a  trial  Judge  and  as  a  Judge  ot  tbla 
profound  knowledge  of  the  law.  hts  learning,  his  sound  Jud 
varied  nTpBHnnif,  htn  unbounded  love  of  Justice  and  right, 
ohlm  for  those  exalted  positions  in  the  nation  and  1 
which  he  so  creditably  filled.     As  a  lawyer  and  as  a  Judg 
less  tor  the  technical  than  for  the  real.    Even-handed  Justl 
man  and  man,  a  close  adherence  to  the  law  which  he  love 
approval  of  his  own  conscience,  was  bis  constant,  faitliful, 
endeavor.     It  was  indeed  most  fortunate  for  this  state  tl 
man  as  Judge  Cbounse  should  be  within  her  borders  and  thai 
be  placed  upon  this  bench  at  the  early  period  of  our  hlstor; 
were  In  a  formative  condition,  the  period  during  which  he 
state  In  that  capacity.    The  precedents  he  established  and 
establlsfaing  in  this  court  must  continue  as  precedents,  so  li 
court  continues.    Early  In  his  career,  long  before  he  was  ca 
bench,  he  had  closely  allied  himBelt  with  tbe  people;  he  bad 
love  and  their  confidence  to  a  remarkable  degree.    That  a1 
tinued  to  the  day  of  bis'death;    their  love  and  their  con 
never  betrayed.    He  bears  to  the  grave  with  bim  that  lov< 
confidence  that  he  had  earned  during  the  forty-five  years  of  ] 
It  was  his  close  adherence  to  the  people  and  his  loyalty  to  i 
and  bis  ever  present  desire  to  serve  the  best  Interests  of  1 
uents  during  his  service  In  congress  that  prevented  bis  election  as 
United  States  senator.    His  compensation  which  more  than  repaid  him 
was  the  couHClouBneBs  of  a  duty  well  performed,  a  faithful  service 
rendered  to  the  people.    His  name  has  been  so  Indelibly  carved  upon 
our  history,  and  the  record  of  his  many  services  so  closely  Interwoven 
with  it,  that  Judge  Crourbe  needs  no  other  monument  to  commem' 
orate  his  splendid  services  rendered  the  state  and  tbe  nation.    He  lived 
at  tliat  fortunate  period  In  our  history  when  our  nation  most  needed 
Just  such  men,  and  In  this  state  when  tbe  state  needed  most  Just  such 
potent,  guiding  bands  as  were  those  of  Judge  Ckoukse.     HIb  was  a 
well-rounded,  useful  life  of  duty  well  done. 

Samd&l  p.  Davidson: 

May  It  Please  the  Court:    It  has  been  said  that  "It  is  while  stand- 
ing by  the  open  graves  of  our  friends  that  we  receive  our  purest  and 
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holiest  inspirations."  All  our  contentions  are  hushed  before  the  power 
of  Him  who  says  to  the  storm  of  human  passions,  as  He  said  of  old 
to  the  waves  of  Galilee,  "Peace,  be  still."  We  are  admonished  that 
there  is  an  impartial  tribunal  before  which  all  must  stand,  and  "We're 
hurrying  toward  it  fast." 

No  consideration  can  purchase  a  moment's  respite  when  the  sum- 
mons comes,  whether  it  be  sounded  at  the  doors  of  the  stately  mansion 
of  the  rich,  or  at  the  cot  of  the  lowly  poor.  It  has  been  said  on  an 
occasion  similar  to  this:  "The  statesman  falls  with  plans  of  future 
glory  yet  unaccomplished ;  the  poet  expires .  in  the  midst  of  his 
song,  and  the  magic  of  his  muse  lingers  on  his  dying  lips;  the  sculptor 
drops  his  chisel  before  he  has  taught  the  marble  to  breathe;  the 
painter  drops  his  pencil  while  the  figures  on  his  canvas  are  yet  un- 
finished; the  sword  slips  from  the  grasp  of  the  warrior  before  the 
battle  is  won;  and  the  orator  is  silenced  while  the  words  of  wisdom 
are  yet  dropping  in  sweetest  accents  from  his  lips." 

It  is  well  for  us  all  to  stop  frequently  and  ponder  well  the  solemn 
notes  of  warning  that  are  so  often  sounding  in  our  ears.  But  it  is 
preeminently  fitting  and  proper  that,  in  this  high  tribunal,  all  con- 
nected with  it  should  do  so.  It  seems  to  me  that  of  all  places  In  the 
world,  here,  where  exact  and  unbending  Justice  is  the  theme  and  aim 
of  all  our  contentions,  and  of  the  deliberations  of  the  court,  these 
contentions  and  deliberations  should  cease  occasionally,  as  we  stand 
face  to  face  with  the  realities  and  solemnities  that  should,  and  which 
actually  do,  almost  overwhelm  us  on  occasions  like  the  present. 

It  is  well  that  these  contentions  and  deliberations  should  be  puri- 
fied and  ennobled  by  the  contemplation  of  these  realities  and  solemni- 
ties. It  is  peculiarly  proper  that  this  great  court  should  cease  its  ex- 
acting deliberations,  and  that  our  contentions  should  be  hushed  for  a 
time,  while  we  contemplate  the  virtues  and  honor  the  memory  of  such 
a  man  as  Lorenzo  Crounse.  It  was  always  a  peculiar  satisfaction  and 
source  of  pride  to  me  that  I  was  privileged  to  know  that  Judge  Crounse 
was  my  personal  friend.  By  my  acquaintance  with  him.  I  was  enabled 
to  know  something  of  the  nobility  of  his  character.  There  was  a 
strength  and  independent  manliness  about  him  that  inspired  confi- 
dence in  the  man.  In  his  rising  young  manhood  he  responded  to  his 
country's  call,  and  on  the  march  and  on  the  battlefield  did  his  country 
noble  service.  After  the  war  was  over,  in  the  strength  and  vigor  of 
his  early  manhood,  he  came  to  Nebraska  and  cast  in  his  lot  with  those 
stalwart  pioneers  who  laid  the  foundations  of  this  great  common- 
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tils  part  in  laying  tbe  foundations  and  In  buUd- 
:.  He  became  one  of  the  three  flrst  Judges  ot 
:  dlatlnctton  of  having  written  the  first  opinion 
ed  in  the  flrst  Nebraska  reports.  After  bis 
e  was  phosen  by  tbe  people  to  be  a  member  of 
ng  tbe  strongest,  If  not  the  very  strongeat  man 
L  legislative  bod;  b;  this  state.  He  was  after- 
esldent  to  serve  his  country  as  assistant  seer^- 
t  the  United  States.     After  retiring  from  that 

as  you  know,  he  was  called  by  the  people  to 
!  State.  And  still  later  he  was  called  out  of  hla 
ent  to  ablr  serve  his  state  as  a  state  senator, 
on  be  waa  called  to  All,  bis  service  was  marked 
tlon  and  very  great  ability.  Strength  and  In- 
'ere  among  the  distinguishing  characteristics  of 
Dt  countenance  mere  pretense  and  sham.  Par' 
in  the  official  conduct  of  any  public  officer  was 
■annot  refrain  from  referring  to  a  personal  ex- 
him  while  he  was  governor  of  this  state.  It 
il  duty  to  apply  to  him  for  a  requisition  upon 
it  our  sister  western  states  for  the  return  to 
arged  with  the  commission  of  a  serious  crime, 
ly  application  should  be  granted,  the  requisition 

And,  armed  with  it.  an  officer  waa  dlspatcbed 
^resent  It  and  carry  out  Its  requirements.  But 
.BOOB  that  were  unfounded  and  unjust,  and,  as  I 
Df  the  great  office  of  governor  of  a  great  state, 

that  requisition  was  presented  refused  to  honor 
sue  his  warrant  for  tbe  return  of  tbe  alleged 
nsuUed  Governor  Choinhe  and  Informed  blm  of 
Is  requisition,  and  of  the  reasons  given  for  such 
Ion  was  aroused,  and  he  said'  to  me,  "You  sit 
ttter  to  that  governor,  and  In  as  vigorous  lan- 
lught  to  be  used,  urge  him  to  reconsider  his 
D  it."    I  did  so,  and  I  thought  I  used  reasonably 

the  letter  I  dictated.  But  when  the  letter  was 
oL'.vHE.  he  said  to  me.  "You  have  used  language 
[^  for  this  case."  He  then  dictated  a  letter  In 
te  which  in  the  most  forceful  manner  expressed 

refusal  to  honor  his  requlsiilon;  and  in  which,. 
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In  the  most  vigorous  and  trenchant  stye,  he  grandly  affirmed  that  the 
great  office  of  governor  ought  never  to  be  used  to  shield  a  criminal, 
but  should  always  be  employed  in  the  righteous  and  vigorous  enforce- 
ment of  the  law. 

Judge  Crovnse  was  the  very  personification  of  integrity,  honesty 
and  self-reliant  capacity  in  official  station;  and  an  example  of  manly 
dignity  and  uprightness  In  the  peaceful  walks  of  private  life,  well 
worthy  of  imitation.  Of  his  two  able  associates  when  he  sat  as  a 
member  of  this  great  court,  one  remains  to  enjoy  the  fruits,  the 
beneficent  results,  that  flow  from  our  jurisprudence,  whose  founda- 
tions he  so  ably  aided  in  laying;  and  we,  who  as  young  practitioners 
at  this  bar,  when  he  presided  in  this  court,  loved  to  honor  him  for  his 
splendid  record  as  a  judge,  today  wish  him  every  joy  and  blessing 
during  his  remaining  years,  which  he  has  so  nobly  earned. 

But  Judge  Crounse,  the  strong,  manly  man,  and  splendid  citizen, 
is  gone.  The  world  recognizes  a  grand  intellect  and  marvels  at  its 
power.  Judge  Crounse  despised  the  popularity  that  is  run  after.  He 
challenged  the  fame  that  awaits  efficient,  faithful  service  and  noble 
deeds.  The  future,  and  not  the  present,  can  do  full  Justice  to  a  great 
jurist  and  a  great  man.  The  softening  touch  of  time,  blotting  from 
memory  every  human  frailty,  will  preserve  for  honor  and  for  example 
the  high  endowments  and  vast  attainments  of  a  master  mind.  The 
commonwealth  of  Nebraska,  in  the  future,  will  take  care  of  the 
memory  of  such  a  man  as  Judge  Crounse.  Of  him  it  may  more  justly 
be  said,  than  was  once  said  of  another,  that: 

**Hls  life  was  gentle,  and  the  elenioiits 
So  mixed  in  him  that  Nature  might  stand  up 
And  say  to  all  the  world,  'Thin  was  a  man.'  " 

Honorable  Maxoah  B.  Reese,  C.  J.: 

It  was  my  good  fortune  to  become  acquainted  with  Judge  Croi'.nse 
soon  after  my  arrival  in  this  state  in  1871.  From  the  year  1874  our 
acquaintance  was  of  such  a  nature  as  to  enable  me  to  form,  what  I 
consider  to  be,  a  just  estimate  of  his  character  and  worth.  From  that  ^ 
time  until  his  death  I  esteemed  him  as  one  of  my  personal  friends, 
and  had  full  assurance  that  he  considered  me  as  one  of  his.  Our 
relations  enable  me  to  judge,  rightfully,  I  think,  of  the  bed-rock  worth. 
character  and  integrity  of  the  man  as  a  judge,  a  congressman  and 
governor.  In  all  his  official  career  there  was  never  even  a  suggestion 
or  insinuation  derogatory  to  his  character.  As  a  judge,  both  upon  the 
district  bench  and   as  a  member  of  this  court,   he  realized   his  re- 
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Igations,  and  tearlesBly,  con 
irformed  all  duties  Imposed  t 
Itbout  any  reference  or  thoug 
or  whetber  bis  course  wout< 

the  eHttmatton  of  tbe  peot 
le  affected  by  his  action.  H 
;  law  as  he  found  It  and  tt 
s  In  the  early  days  of  the  i 

toundatlon  of  our  Jurlsprud 
iitlt  well  of  tbe  material  at 
'  the  state  In  Its  later  and  : 
memory  of  all.  In  hla  who 
it  duty.  He  carried  ao  enii 
dehlp  for  those  who  iMlle' 
tlon.  In  official  integrity'  ■ 
today  as  an  tnsiilratlon  to  « 
y  person  who  may  have  the 
placed  upon  him.  To  bim 
ed.  We  chprish  the  memory 
e  of  Lorenzo  Cnnu.vHF.  Whl 
I  pleasure  to  order  that  the  r 
spread  upon  tbe  records  of 
IS  a  alandlng  memorial  to  th 

and  fellow  citizen;  and  It  li 
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Heislee  Pumping  Engine  Company,  appellant,  v.  Jambs 

,    E.  Baum  et  al.,  appellees. 

Filed  February  10,  1910.     No.  15,907. 

« 
1.  Parol  Evidence.     **Where  the  controversy  is  between  a  party  to  a 

written  contract  and  one  who  is  neither  a  party  nor  a  privy  to  it, 
the  rule  excluding  parol  evidence  tending  to  vary,  modify  or  con- 
tradict the  writing  does  not  apply."  First  Nat.  Bank  v.  Tolerton 
d  Stetson  Co.,  5  Neb.  (Unof.)  43. 

2.  Appeal:  Harmi^ss  Error:  Striking  Evidence:   Directing  Verdict. 

Where  the  trial  court  erred  in  striking  out  the  testimony  of 
plainti£f'8  principal  witness  after  plaintiff  rested  Its  case,  and 
then  instructed  the  jury  to  return  a  verdict  in  favor  of  defend- 
ants, the  order  striking  out  the  testimony  was  error  without 
prejudice  if  the  instruction  to  return  the  verdict  would  have  been 
proper  had  the  testimony  been  retained. 

3.  Trial:  Directing  Verdict:  Sales:   Evidence.    It  was  alleged  In  the 

petition  that  plaintiff  sold  an  engine  to  the  B.  B.  Co.  for  a  certain 
price;  that  the  engine  had  not  been  paid  for;  that  after  the  sale 
defendants,  for  value,  assumed  and  agreed  to  pay  the  debt,  and 
which  they  failed  to  do.  There  was  no  evidence  tendered  upon 
the  trial  that  plaintiff  had  sold  the  engine  to  the  B.  B.  Co.,  or  that 
it  had  or  held  a  claim  for  the  price  against  such  company,  con- 
sidering all  the  evidence  offered.  Held^  That  an  Instruction  to 
the  trial  jury  ta  return  a  verdict  in  favor  of  defendants  was 
proper. 

Appeal  from  the  district  court  for  Douglas  county: 
George  A.  Day,  Judge.    Affirmed. 
4  U) 


2  NEBRASKA  REPOE 

llWsler  PuDipliig  Engine  Co.  v. 

Richard  8.  Horton  and  Oerald  M.  , 
Baldrige  d  De  Bord,  contra. 

Reese,  C.  J. 

It  was  allegprl  in  the  petition  in 
plaintiff  and  dofcndiint  Bauin  Build 
pany  are  corporations  duly  orpanizei 
day  of  Febniarr,  lfl02,  plaintiff  sold  t 
Building  Company,  another  coi-pors 
the  value  and  price  of  f  1,375;  that 
April,  1903,  plaintiff  procured  a  jud 
buildin;^  ciimpany  for  the  sura  of  $1, 
paid  and  is  still  in  force;  that,  for  a  va 
moving  to  defendants,  they  assumed 
the  said  claim  of  plaintiff  against  th( 
together  with  interest  thereon,  and 
had  been  made  and  payment  refused 
$1,455.20  is  due,  and  for  which  'jud; 
The  answer  is  a  general  denial.  The 
a  jury,  ar  1  upon  the  conclusion  of 
defendants  moved  the  court  for  ao  oi 
the  testimony  of  the  principal  witnt 
signing  the  following  grounds:  "Tl 
move  to  strike  out  all  of  the  testin 
Rennett  in  relation  to  the  defendant 
having  assumed  or  agreed  to  pay  the  < 
Building  Company,  or  the  W.  R.  Bei 
pany,  for  the  reason  that  the  testin 
Bennett  shows  tiiat  the  alleged  state 
one  of  the  defendants,  in  regiird  to  th 
at  the  time  of  the  agre;-ment  marke 
shown  by  the  evidence  to  be  a  part 
reason  that  the  verbal  statements,  or 
ings  of  the  parties  at  the  time  said  agi 
or  entered,  cannot  now  be  used  for  t 
ing  and  modifying  or  in  any  sense  ai 
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agreement  marked  exhibit  1,  and  for  the  further  reason 
that  the  said  exliibit  1  shows  on  its  face,  and  tl:e  evidence 
of  Mr.  Bennett  further  shows,  that  it  is  the  agreement 
between  the  parties  under  which  the  Bennett  Building 
Company  stock  and  property  was  transferred,  and  exhibit 
1  shows  on  its  face  that  it  is  a  complete  a^^rcoment  be- 
tween the  parties  in  relation  to  said  matters,  juid  for  the 
further  reason  that  the  testimony  of  Mr.  Bennett  tends 
to  modify,  alter  or  amend  said  written  agreement  marked 
exhibit  1;  and  therefore  said  testimony  is  incompetent, 
and  I  move  to  strike  the  same  from  the  record  in  so  far  as 
it  relate*  to  the  varying  or  modifying  of  said  contract." 
This  motion  was  sustained.  Defendants  then  moved  for 
an  instruction  to  the  jury  to  return  a  verdict  in  their  favor. 
The  motion  for  the  instruction,  which  was  sustained,  was 
as  follows:  "I  now  move  the  court  to  instruct  the  jury 
to  render  a  verdict  for  the  defendants  in  this  case,  for 
the  reason  that  the  evidence  does  not  tend  in  any  way 
to  sustain  the  allegations  of  plaintiff's  petition,  and  for 
the  further  reason  that  the  evidence  does  not  tend  to  show 
that  the  defendants,  or  any  of  them,  assumed  or  agreed 
to  pay  the  debt  of  the  plaintiff  referred  to  in  the  petition." 
Plaintiff  also  moved  the  court  for  an  instruction  for  a 
verdict  in  its  favor,  but  which  the  court  overruled.  In 
accordance  with  the  instruction  the  jury  returned  a  ver- 
dict in  favor  of  defendants.  Plaintiff  excepted  to  the 
action  of  the  court  on  these  motions.  A  motion  for  a  new 
trial  was  filed,  which  was  overruled,  and  judgment  was 
rendered  on  the  verdict.    Plaintiff  appeals. 

As  above  appears,  the  motion  to  strike  out  the  testimony 
of  plaintiff's  principal  w'itness  was  based  upon  the  ground 
that  there  was  a  written  contract  between  the  W.  R.  Ben- 
nett Building  Company  and  defendants  by  wiiich  the 
whole  of  the  transaction  was  set  out,  except  the  fact  of 
the  assumption  by  defendants  of  certain  debts  owing  by 
said  company.  It  wa*  held  by  the  trial  court  that  the 
written  contract  between  the  parties  to  it  was  binding 
and  conclusive,  and  that  no  testimony  could  properly  be 
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submitted  to  the  jury  which  would  tend  to  vary  or  con- 
tradict its  terms.  In  this  the  court  overlooked  the  fact 
that  plaintiff  was  not  a  party  to  that  agreement,  and  was, 
therefore,  not  within  the  rule  applied.  In  Rosetoater  v. 
Hoffman,  24  Neb.  222,  we  said:  ^The  rule  is  well  settled 
that  parol  contemporaneous  evidence  is  inadmissible  to 
contradict  or  vary  the  terms  of  a  valid  written  instrument, 
but  this  rule  is  applied  only  in  suits  between  the  parties 
to  it.  As  between  them,  the  contract  must  stand  as  writ- 
ten. But  it  should  not  be  permitted  to  affect  the  rights 
of  third  parties,  for,  as  can  be  plainly  seen,  great  injustice 
might  result  from  the  application  of  the  rule  as  to  them." 
This  rule  is  also  stated  in  First  Nat.  Bank  v.  Tolerton  d 
Stetson  Co.,  5  Neb.  (Unof.)  43,  and  is  practically  con- 
ceded to  be  the  established  rule  of  this  state,  as  well  as 
the  general  rule.  It  is  therefore  apparent  that  the  court 
erred  in  sustaining  the  motion  to  strike  out  the  testimony 
of  the  witness. 

The  question  remains  as  to  whether  the  court,  after 
plaintiff  rested,  erred  in  then  instructing  the  jury  to  re- 
turn the  verdict  for  defendants.  If  the  instruction  was 
not  erroneous,  had  the  evidence  not  been  stricken  out,  it 
is  clear  that  the  order  first  made  could  not  be  held  to 
have  been  prejudicial  to  plaintiff.  The  averments  of  the 
petition  are  that  plaintiff  sold  the  engine  referred  to  to 
the  W.  R.  Bennett  Building  Company;  that  defendants, 
for  a  valuable  consideration,  agreed  and  promised  to  pay 
the  debt  thereby  created,  and  that  they  had  failed  to  do 
so.  The  answer  being  a  general  denial,  it  devolved  upon 
plaintiff  to  prove  the  sale,  as  in  a  suit  by  a  vendor  against 
a  vendee;  that  the  purchase  price  had  not  been  paid;  and 
that  defendants  assumed  and  agreed,  for  a  valuable  con- 
sideration, to  pay  the  debt.  The  evidence,  we  think,  tends 
to  show  the  agreement  on  the  part  of  the  defendants  to 
pay  for  the  engine ;  but  it  is  nowhere  shown  tliat  plaintiff 
ever  sold  the  property  to  the  W.  R.  Bennett  Building  Com- 
pany, or  that  that  company  was  indebted  to  plaintiff 
therefor.     Had  the  court  overruled  defendants'  inotioo 
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to  strike  out  the  evidence,  still  the  instruction  to  return 
the  verdict  in  defendants'  favor  would  have  been  proper 
ui)on  the  conclusion  of  plaintiff's  evidence. 

The  judgment  referred  to  in  the  petition  was  introduced 
in  evidence,  but  the  pleadings  upon  which  it  was  based 
were  not,  and  it  is  nowhere  shown  upon  what  cause  of 
action  it  was  founded,  and  it  cannot  be  considered  as 
supplying  the  defect. 

Such  being  the  condition  of  the  evidence,  the  judgment 
will  have  to  be  affirmed,  which  is  done. 

Affibmbd. 


Trimble  &  Blackman,  appellants,  v.  M.  V.  Corky  &  Son, 

APPELLEES. 

FnJED  Febbuary  10,  1910.    No.  15,893. 

Appeal:  Final  Order.  An  order  setting  aside  a  judgment  or  decree, 
fixing  the  time  for  filing  pleadings  and  setting  the  cause  down 
for  a  new  trial,  under  section  602  of  the  code,  is  not  a  final  order 
from  which  appeal  will  lie  before  the  trial  and  final  Judgment 
therein. 

Appeal  from  the  district  court  for  Clay  county:  Rob- 
ert C.  Orr,  Judge.    Appeal  dismissed, 

Thovms  H.  Matters,  for  appellants. 
John  C.  Stevens,  contra. 

Barnes,  J. 

This  is  an  appeal  from  an  order  of  the  district  court 
for  Clay  county  setting  aside  a  default  judgment  of  that 
court  and  granting  a  new  trial  in  an  action,  pending 
therein. 

The  application  for  the  new  trial  was  made  by  petition, 
under  the  provisions  of  sections  602  and  603  of  the  code, 
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igular  terra  of  the  district  court  immefliately  ; 

a  special  term  at  whicli  the  default  judgment  i 
sd.     This  is  a  second  appeal  from  such  an  orij 

first  appeal  the  commissioner  who  wrote  the  op 
rlooked  our  former  decisions  and  treated  the  or' 
salable.  In  the  great  press  of  business  the  opin 
advertently  adopted  by  the  court,  the  order  gra 
Qew  trial  was  reversed  l>ecau8e  there  was  no  t 
n  the  record  which  would  sustain  it,  and  the  cai 
ereupon  remanded  for  further  proceedings.  Tr 
ilackman  v.  Corey  d  Son,  78  Neb.  639.  It  appe: 
ereafter  there  was  a  bearing  on  the  petition  in  i 
;  court,  and,  upon  the  evidence  submitted,  the  on 
ch  complaint  is  now  made  was  entered  there 
ias  been  no  new  trial,  and  the  action  is  still  pei 

trial  on  its  merits  before  the  district  court, 
luestioo  as  to  whether  an  appeal  may  be  prosecui 
acb  an  order  before  trial  and  final  judgment 
rits  was  before  ua  in  Rose  v.  Demitster  Mill  M 

Neb.  27,  and  it  was  there  held :  "An  order  setti 
I  judgment  or  decree,  fixing  the  time  for  fili 
gs  and  setting  the  cause  down  for  a  new  tri 
section  602  of  the  code,  is  not  a  final  order  fri 
ippeal  or  error  will  lie  before  the  trial  and  a  fli 
□t."  In  the  opinion  in  that  case  we  find  the  f 
expression:  "In  the  case  of  Morse  d  Co.  v.  Eng 
,  247,  it  was  held  that  such  an  application  to  op 
•cree  was  not  a  new  action  but  a  proceeding  in  ( 
1  one.  A  final  order  or  judgment  in  such  a  p 
:,  to  be  appealable,  must  at  once  put  an  end  to  t 
by  declaring  that  the  plaintiff  has  or  has  not  < 
limself  to  recover  the  remedy  for  which  he  su 
J  this  test  the  order  in  question  is  not  a  final  oi 
rely  vacates  the  decree  or  deficiency  judgment  a 
the  defendant  to  file  an  answer  and  make  its  < 
It  leaves  the  original  action  to  recover  a  deficien 
at  undetermined  in  the  trial  court."  See,  alt 
Separator  Mfg.  Co.  v.  Clark,  23  Neb.  702;  Merle 
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Heaney  Mfg.  Co,  v.  Wallace,  48  Neb.  886.  The  -ule  thus 
announced  has  since  been  followed  in  all  cases,  except 
on  the  former  appeal  in  this  case,  where  the  matte,  inad- 
vertently escaped  our  attention.  It  follows  that  the  ^^  lain- 
tiflfs^  appeal  herein  is  premature.  In  order  to  review  the 
judgment  of  the  district  court  in  making  the  order  ccm- 
plained  of,  the  plaintiffs  must  await  a  final  trial  and 
judgment  in  this  case,  for,  as  has  been  well  said,  it  may 
not  be  necessary  for  plaintiffs  to  appeal.  If,  upon  the 
final  trial  in  the  district  court,  they  should  again  recover 
a  judgment,  they  w^ould  have  no  reason  to  complain  of 
such  order. 
For  the  foregoing  reasons,  the  appeal  herein  is 

Dismissed. 
Sedgwick,  J.,  dissents. 


John  H.  Tbenerry,  appellant,  v.  City  of  South  O.aiaha, 

appellee. 

Filed  Februabt  10,  1910.    No.  15,909. 

1*  Appeal:  Af>si6NMENT  of  Errors.  In  an  action  at  law  brought  to  this 
court  on  appeal  from  a  judgment  of  the  district  court,  the  assign- 
ment of  error  that  the  Judgment  should  have  been  for  the  plain- 
tiff instead  of  the  defendant  is  too  general  to  require  considera- 
tion. 

2. :  .  Where,  howerer,  the  record  contains  a  further  as- 
signment that  the  court  erred  in  overruling  the  motion  for  a  new 
trial,  we  will  consider  the  record  in  order  to  ascertain  whether 
or  not  the  judgment  complained  of  is  warranted  by  the  pleadings. 

3. :  EVIDENCE.    In  such  a  case,  where  there  is  evidence  which 

will  support  the  judgment,  it  will  not  be  reversed,  unless  It  is 
clearly  wrong. 

Appeal  from  the  district  court  /or  Douglas  county: 
William  A.  Redick,  Judge.    Affirmed, 
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D.  C.  Pa  tier  son,  for  appellant. 

W.  C.  Lambert  and  8.  L.  Winters,  contra. 

Barnes,  J. 

Action  against  the  city  of  South  Omaha  on  five  war- 
rants of  |100  each  purporting  to  have  been  issued  by 
the  city  and  assigned  by  the  payee  thereof  to  the  plain- 
tiff. The  trial  resulted  in  a  judgment  for  the  defendant, 
and  the  plaintiff  has  appealed. 

The  petition  alleges,  in  substance,  the  corporate  capac- 
ity of  the  defendant  city,  and  that  by  its  ordinances  duly 
and  legally  adopted  the  city  directed  the  removal  of 
garbage  and  refuse,  and  in  pursuance  of  said  ordinance 
entered  into  a  contract  with  one  W.  H.  Rawley  for  that 
purpose;  that  the  contractor  proceeded  to,  and  did,  re- 
move the  garbage  within  the  limits  of  South  Omaha  in 
pursuance  of  said  ordinance  and  his  contract;  that  de- 
fendant, in  part  payment  thereof,  on  the  30th  day  of 
September,  1895,  directed  its  clerk  to  issue  warrants, 
among  which  are  the  ones  in  question,  in  favor  of  said 
Rawley,  which  were  duly  issued  and  signed  by  the  city 
clerk  and  the  mayor  of  the  defendant  city  on  the  1st  day 
of  October,  1895;  that  they  were  delivered  to  Rawley, 
who,  for  a  valuable  consideration,  sold  and  assigned  them 
to  the  plaintiff;  that  they  were  duly  presented  to,  and 
registered  for  payment  by,  the  treasurer  of  the  defendant 
city  on  the  18th  day  of  November,  1895.  Then  followed, 
in  the  body  of  the  petition,  a  copy  of  each  one  of  the  war- 
rants sued  on.  Plaintiff  further  alleged  that  the  defend- 
ant city  had  failed  and  neglected  to  provide  a  proper  and 
legal  fund  against  which  the  warrants  in  question  might 
be  drawn;  that  its  oflftcers  failed  and  grossly  neglected 
to  collect  any  taxes  or  revenue  from  which  they  could 
be  paid,  although  more  than  four  years  had  elapsed  in 
which  the  city  might  have  collected  funds  for  that  pur- 
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pose.  It  was  further  alleged  that  'the  plaintiff  was  the 
present  owner  and  holder  of  said  warrants,  and  concluded 
with  a  prayer  for  judgment  for  |500  and  interest  thereon 
from  the  18th  day  of  November,  1895,  at  the  rate  of  seven 
per  cent,  per  annum  and  costs  of  suit.  The  answer  prop- 
erly put  in  issue  all  of  the  allegations  of  the  petition,  and 
further  contains  certain  affirmative  matter  alleging  want 
of  authority  on  the  part  of  defendant  city  to  issue  the 
warrants  and  to  levy  and  collect  any  taxes  for  the  pur- 
pose of  paying  them.  It  also  contained  a  plea  of  the  stat- 
ute of  limitations.    Reply  was  a  general  denial. 

To  maintain  the  issues  on  his  part  plaintiff  introduced 

the  following  evidence :  First,  an  admission  of  tlie  defend- 
ant "that  there  is  not  now,  and  never  has  been,  any  money 

in  the  fund  upon  which  the  warrants,  marked  exhibits 
one  to  five,  inclusive,  are  drawn ;  that  said  warrants  have 
not  been  paid ;  that  the  plaintiff  is  the  owner  thereof,  and 
that  the  signatures  of  all  persons  appearing  upon  the 
face  and  back  of  said  warrants  are  the  genuine  signatures 
of  the  persons  they  purport  to  be;  that  Ed  Johnston  was 
mayor  and  Joseph  J.  Maly  was  city  clerk  of  the  city  of 
South  Omaha  on  October  1,  1895;  that  Thomas  Hoctor 
was  city  treasurer  of  the  city  of  South  Omaha  on  No- 
vember 18  and  19,  1895 ;  that  the  warrants  were  presented 
for  payment,  registered  for  payment  upon  the  dates 
shown  upon  the  back  of  the  warrants,  and  payment  re- 
fused for  want  of  funds.  The  defendant  does  not  admit 
that  Ed  Johnston  or  Joseph  J.  Maly  signed  said  war- 
rants in  their  official  capacity.  The  defendant  does  not 
admit,  as  a  matter  of  law,  that  Joseph  J.  Maly,  as  clerk, 
and  Ed  Johnston,  as  mayor,  signed,  or  could  sign,  the 
warrants  as  officers,  or  that  Thomas  Hoctor,  who  was 
then  treasurer,  indorsed  the  warrants  or  registered  the 
same^  or  could  indorse  or  register  the  same  as  such 
officer,  as  a  matter  of  law."  The  defendant  thereupon 
offered  in  evidence  the  warrants,  one  to  five,  inclusive,  to- 
gether with  all  of  the  indorsements  on  the  back  of  the 
same.     They  were  objected  to  for  the  reason  that  they 
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were  incompetent,  irrelevaDt  and  immaterial 
further  reason  that  they  showed  upon  the 
they  were  barred  by  the  statute  of  limitati 
the  commencement  of  the  action,  and  that  a 
denced  tliereby  was  also  barred  by  said  s 
court  received  the  evidence  subject  to  the  i 
jections,  and  plaintiff  thereupon  rested  his  < 

The  defendant,  to  maintain  the  issues  on 
troduced  in  evidence  ordinance  numbered  9J 
of  South  Omaha,  which  purports  to  be  a  spec 
to  provide  a  fund  against  which  it  is  clain 
rants  in  question  were  drawn.  Defendant  al* 
general  ordinance  numbered  618,  which  e; 
vides  that  the  garbage  master  or  contractc 
fendant  city  shall  collect  certain  fixed  fees 
from  the  person  in  said  city  from  whose  pren 
was  removed,  and  by  which  it  is  declared  i 
mentioned  therein  shall  be  full  payment  tl 
fendant  also  introduced  plaintiff's  admission 
the  Ist  day  of  November,  1895,  and  Noven 
EO  appropriation  or  estimate  was  made  by  the 
and  that  no  tax  was  levied  to  pay  the  wan 
troversy,  or  the  claim  on  which  tliey  purjwrt 
based.  Defendant  further  introduced  in  i 
annual  appropriation  bill,  and  the  city  ordi 
fendant  city  levying  taxes  for  the  year  189f 
the  year  in  which  tiie  warrants  were  iHSue< 
upon  rested  its  ease.  No  further  evidence  wi 
either  aide,  and  thereupon  the  trial  court  fou 
for  the  defendant  city  and  dismissed  the  pla 
of  action. 

The  plaintiff  now  contends  that  the  court 
dering  judgment  for  the  defendant,  and  tbit 
questioD  presented  by  the  record.  While  thii 
is  too  general  to  merit  our  consideration, 
t^at  the  plaintiff  further  contends  that  the 
in  overruling  his  motion  for  a  new  trial,  i 
reason  we  have  examined  the  record  and  b 
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tions,  and  will  determine  that  question.  From  the  fore- 
going statement  of  the  evidence  it  will  be  observcHl  that 
the  plaintiff  failed  to  show  by  any  competent  testimony 
that  Rawley,  who  was  the  payee  named  in  the  warrants 
sued  on,  performed  any  services  for  or  ever  had  any  eon- 
tract  with  the  defendant  city  for  the  removal  of  garbage 
therefrom.  Again,  the  evidence  discloses  that  no  appro- 
priation was  made  by  the  city  for  the  puri)ose  of  paying 
for  the  removal  of  garbage;  that  no  estimate  was  ever 
made  by  the  mayor  and  city  council  of  the  defendant  city 
for  that  purpose ;  that  no  fund  has  ever  been  created,  and 
no  taxes  have  ever  been  levied,  for  the  purpose  of  paying 
the  warrants  in  question,  and  the  plaintiff  has  failed  to 
show  that  it  ever  was  the  duty  of  the  defendant  to  create 
such  a  fund. 

It  follows  that  the  judgment  of  the  district  court  was 
the  only  one  which  could  be  sustained  by  the  evidence, 

and  it  is  therefore 

Affirmed. 


Lafe  Burnett  v.  State  of  Nebraska. 

Piled  February  10,  1910.    No.  16,255. 

1.  Criminal  Law:  Admissions:  Instructions.  Mere  inculpatory  state- 
ments made  by  a  defendant  should  not  be  considered  or  treated  by 
the  trial  court,  in  a  criminal  prosecution  against  him,  as  confes- 
sions or  admissions  of  the  crime  charged;  and  it  is  error  for  the 
court  in  instructing  the  Jury  to  treat  them  as  such. 

2. :    :    Accomplice.    Confessions    or    admissions  of  guilt 

made  by  one  of  two  persons  charged  with  a  criminal  offense  are 
admissible  against  him;  but  they  are  not  ordinarily  admissible 
as  against  his  alleged  accomplice  unless  they  are  made  in  his  pres- 
ence or  are  assented  to  by  him. 

8. :  Instructions:   Reasonable  Doubt.     Instruction  attempting 


to  define  a  reasonable  doubt,  set  forth  in  the  opinion,  and  its  use 
condemned. 
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Error  to  the  district  court  for  Phelps  county.  Harry 
S.  DuNGAN,  Judge.    Reversed. 

W.  O.  IlastingSy  R,  D.  Stearns,  8.  A,  Dravo  and  /.  L 
Rhea,  for  plaintiff  in  error. 

Williain  T.  Thompson,  Attorney  General,  George  W, 
Ayres,  F.  A,  Anderson  and  Morlan,  Ritchie  d  Wolff,  con- 
tra, 

Barnes,  J. 

The  state  prosecuted  one  Lafe  Burnett,  hereafter  called 
the  defendant,  in  the  district  court  for  Phelps  county  on 
the  charge  of  adultery,  alleged  to  have  been  committed 
by  him  with  one  Anna  Wilson,  a  married  woman,  the 
wife  of  Augustus  Wilson.  The  trial  resulted  in  a  verdict 
of  guilty,  and  the  defendant  was  sentenced  to  be  confined 
for  a  term  of  six  months  in  the  county  jail  of  Phelps 
county.  To  reverse  that  judgment  the  defendant  has 
brought  the  case  here  by  petition  in  error.  The  record 
contains  a  great  many  assignments,  but  three  of  which 
will  receive  our  consideration. 

At  the  trial  the  state  was  permitted  to  prove,  over  the 
objections  of  the  defendant,  that  at  the  time  he  was  ar- 
rested defendant  said:  "I  suppose  I  am  under  arrest." 
That  in  a  subsequent  conversation  with  the  officer  the 
defendant  said:  "She  is  a  mighty  good  looking  woman, 
isn't  she?"  That  the  officer  replied  "Yes";  and  tlie  de- 
fendant then  said:  "Mighty  good  form,  too."  This  evi- 
dence was  not  introduced  to  contradict  any  statements 
made  by  the  defendant,  but  as  substantive  evidence  for 
the  prosecution,  and  was  treated  by  the  state  and  by  the 
trial  court  as  an  admission  of  guilt.  Another  witness  for 
the  state  was  also  permitted  to  testify  that  at  the  .tiroe 
and  place  where  the  defendant  was  arrested  he  said  to 
Mrs.  Wilson:  "Nobody  would  hurt  her,  but  it  meant  the 
penitentiary  for  him."    This  was  also  objected  to  by  the 
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defendant^  and  was  introduced  by  the  state  and  treated 
by  the  court  as  an  admission  of  the  defendant's  guilt. 
Touching  this  evidence,  and  upon  the  request  of  the  state, 
tiie  court  gave  the  following  instruction:  "The  court  in- 
structs the  jury,  if  from  the  evidence  you  believe,  beyond 
a  reasonable  doubt,  that  the  defendant  made  the  admis- 
sions testified  to  in  this  case,  although  at  the  time  of 
making  the  same  he  was  held  in  custody,  yet,  if  he  volun- 
tarily and  without  inducement  of  any  kind  made  such 
admissions,  the  Jury  should  treat  and  consider  such  ad- 
missions precisely  as  they  would  any  other  evidence  or 
testimony."  The  defendant  excepted,  and  now  assigns 
error  for  the  giving  of  said  instruction.  We  think  the 
vice  of  this  instruction  is  in  treating  the  alleged  state- 
ments of  the  defendant  as  admissions  or  confessions  of 
his  guilt.  At  most,  they  were  mere  inculpatory  state- 
ments, and  do  not  amount  to  a  confession  of  the  com- 
mission of  the  crime  charged  against  him.  These  state- 
ments were  all  susceptible  to  explanation,  and  when  con- 
sidered in  the  light  of  the  conditions,  and  the  circum- 
stances under  which  they  were  made,  if  made  at  all,  they 
may  or  may  not  have  been  inculpatory.  2  Wigmore, 
Evidence,  sec.  1050,  distinguishes  admissions  from  con- 
fessions, as  follows:  "A  confession  is  one  species  of  ad- 
mission, namely,  an  admission  consisting  of  a  direct  as- 
sertion, by  the  accused  in  a  criminal  case,  of  the  main 
fact  charged  against  him  or  of  some  fact  essential  to  the 
charge.  •  •  •  The  peculiarity  of  confessions  in  evi- 
dence is  that  they  are  subjected  to  an  additional  limita- 
tion when  offered  in  criminal  cases — the  limitation  that 
they  must  have  been  made  without  any  inducement  calcu- 
lated to  destroy  their  trustworthiness."  In  section  1051 
of  that  work  the  writer  says :  "An  admission  is  logically 
useful  against  the  party  in  the  same  way  as  a  prior  in- 
consistent statement  against  a  witness,  •  •  •  and  its 
admissibility  rests  upon  that  ground."  In  section  1052 
we  find  the  following:  "Admissions  are  statements,  i.  e., 
assertions  in  words^  aud  it  is  their  inconsistency  with 
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the  party's  other  assertions  that  d 
Hence,  conduct  cannot  of  itself  be  t 
aion.  Yet  the  various  sorts  of  coadt 
guilty  consciousness  and  are  undou 
evidence,  are  sometimes  spoken  of 
truth  is  that  they  are  just  what  they 
acts,  not  assertions,  and  that  their 
strictly  a  circumstantial  one  by  wa 
the  conduct  to  the  mental  state  benei 
to  some  ulterior  fact."  The  incuipat 
yuoted,  if  they  amount  to  evidence  a 
at  all,  fall  within  the  acts  or  statei 
scribed,  and  it  was  reversible  error  f 
to  the  jury  that  they  were  either  c 
sions.  At  most,  tlie  instruction  shon 
that  defendant's  statements,  viewed 
circumstances  under  which  they  we 
all,  might  be  considered  by  them  in 
of  the  other  evidence  in  the  case  to  a 
ing  the  question  of  defendant's  guilt 
crime  charged  against  bim. 

Again,  the  record  shows  that  the  si 
prove,  over  defendant's  objection,  th 
rested  and  was  taken  away  by  the 
his  alleged  paramour,  said :  "This  if 
the  first  time  we  ever  did  anything  o 
to  be  caught."  Another  witness  fo 
mitted  to  testify  that  she  said,  in  tl 
fendant:  "You  need  not  laugh,  thei 
but  what  would  have  done  the  same  tl 
chance,"  or  words  to'that  effect.  Tl 
in  the  absence  of  the  defendant  by  h 
who  was  not  under  indictment,  who 
ant,  and  against  whom  no  prosecuti 
stituted,  were  treated  by  the  state 
admissions  of  liis  guilt.  They  were 
in  chief,  and  not  for  the  purpose 
statements  made  by  Mrs.  Wilson  dei 
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of  the  alleged  crime.  That  the  introduction  of  this  evi- 
dence wae  reversible  error  seems  clear.  In  12  Cyc.  440, 
we  find  the  following:  "While  confessions  or  admissions 
of  guilt  made  by  one  of  several  persons  who  are  jointly 
indicted  and  tried  for  an  offense  are  admissible  against 
him,  "they  are  not  admissible  against  his  codefendants 
unless  made  in  their  presence  and  assented  to  by  them/^ 
We  find  the  text  above  quoted  to  be  supported  by  citations 
from  nearly  all  the  states.  Among  them  is  Dutcher  v. 
State,  16  Neb.  30.  In  that  case  there  were  several  de- 
fendants, and  it  was  there  held  that  the  admissions  or 
statements  of  Orlando  Dutcher,  who  w^as  one  of  them,  not 
made  in  the  presence  of  or  assented  to  by  the  others, 
should  not  be  considered  as  evidence  against  them. 

Complaint  is  also  made  by  the  defendant  of  instruction 
No.  1  A,  given  at  the  request  of  the  state,  in  which  the 
court  attempted  to  define  a  reasonable  doubt.  Tlie  in- 
struction reads  as  follows:  '*The  court  instructs  the  jury: 
A  reasonable  doubt,  as  used  in  these  instructions,  to  jus- 
tify an  acquittal  must  be  a  reasonable  one  arising  from 
a  candid  and  impartial  investigation  of  all  of  the  evidence 
in  the  case.  A  doubt  produced  by  an  undue  sensibility  in 
the  mind  of  any  juror  in  view  of  the  consequences  of  his 
verdict  is  not  a  reasonable  doubt,  and  the  juror  is  not 
allowed  to  create  sources  of  materials  of  doubt  by  resort- 
ing to  trivial  or  fanciful  suspicions  and  remote  conjec- 
tures as  to  a  possible  state  of  facts  differing  from  those 
established  by  the  evidence.  You  are  not  at  liberty  to 
disbelieve  as  jurors  if,  free  from  all  the  evidence,  you  be- 
lieve  as  men.  Your  oath  imposes  on  you  no  obligation  to 
doubt  where  no  doubt  would  exist  if  no  oath  had  been 
administered.  That  by  reasonable  doubt  is  not  meant 
that  the  accused  may  possibly  be  innocent  of  the  crime 
charged  against  him,  but  it  means  some  actual  doubt 
having  some  reason  for  its  basis.  A  reasonable  doubt  that 
entitles  to  an  acquittal  is  a  doubt  reasonably  arising 
from  all  the  evidence  or  want  of  evidence  in  this  case. 
The  proof  is  deemed  to  be  beyond  a  reasonable  doubt 
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evidence  is  sufficient  to  impress  the  reason  and 
iding  of  ordinarily  prudent  men  with  a  conviction 

they  would  act  in  the  most  important  concerns 
irs  of  life."  We  have  frequently  condemned  a 
•uctioD,  but  we  doubt  if  one  has  ever  been  pre- 
I  this  court  before  which  contains  so  many  ob- 
le  features  as -this  one.     We  think  one  illustra- 

be  sufficient.  It  will  be  obmirved  that  the  jury 
)rined:  "That  by  reasonable  doubt  is  not  meant 
accused  may  possibly  be  innocent  of  the  crime 
i^rainst  him,  but  it  means  nome  actual  doubt  hav- 
renson  for  its  basis,"  In  CliiJds  v.  State,  34  Neb. 
ield  an  instruction  containing  a  like  expression 
n,  and  a  cause  for  a  reversal  of  the  judgment. 
»ressions  contained  in  tlie  instruetiou  complained 
leen  held  erroneous  by  other  courts,  but  it  si'ems 
iry  for  us  to  consider  them.     We  are  satisfied 

objectionable  features  of  this  instruction,  to- 
ith  the  errors  heretofore  mentioned,  entitle  the 
t  to  a  new  trial, 

e  foregoing  reasons,  the  judgment  of  the  district 
reversed  and  the  cause  is  remanded  for  further 

'g^ 

Keveused. 

1,  J.,  dissenting. 

i  the  instruction  as  to  admissions  was  not  er- 
inder  all  the  evidence  in  the  case. 

[CK,  J.,  not  having  heard  the  argument,  took  no 
tie  decision. 
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Western  Union  Telegraph  Company  v.  State  op 

Nebraska. 

Filed  Pebruabt  10,  1910.    No.  16.369. 

1.  Telegraphs  and  Telephones:  Rates:  Criminal  Prosecutions.  Pro- 
ceedings for  violation  of  the  provisions  of  subdivision  c,  sec.  15, 
ch.  90,  laws  1907,  must  be  by  criminal  prosecutions,  and  not  by 
civil  actions. 

2. :   REGtJLATiQN:   Statutes:   Construction.     The  chapter  above 

mentioned,  in  so  far  as  its  provisions  relate  to  the  prevention  of 
abuses,  extortions  and  unjust  discriminations,  is  applicable  to 
common  carriers  of  news  and  intelligence,  such  as  telegraph  and 
telephone  companies,  as  well  as  to  common  carriers  of  goods  and 
passengers. 

3.  Constitutional  Law:  Titles  to  Acts.  The  title  to  that  chapter  is 
broad  enough  to  embrace  its  provisions  defining  telegraph  com- 
panies to  be  common  carriers,  prohibiting  ihem  from  practicing 
abuses,  extortions  and  unjust  discriminations,  and  providing  pen- 
alties therefor. 

Error    to   the   district   cojurt   for    Lancaster   county: 
WnlLARD  E.  Stewart,  Judge.    Affirmed. 

George  //.  Fearons,  Henry  D,  Estabrook  and  Francis 
A.  Broijan,  for  plaintiff  in  error, 

WUliam  T,  Thompson,  Attorney  General,  and  George 
W,  x\yres,  contra. 

Barnes,  J. 

The  Western  Union  Telegraph  Company,  hereafter  ^ 
called  the  defendant,  was  prosecuted  under  the  provis- 
ions of  subdivision  c,  sec.  15,  ch.  90,  laws  1907,  being  sub- 
division c,  sec.  15,  art.  VIII,  ch.  72,  Comp.  St.  1909,  com- 
monly known  as  the  "State  Railway  Commission  Law", 
for  a  violation  of  the  provisions  of  that  chapter.  The  trial 
resulted  in  a  conviction,  and  from  a  judgment  imposing  a 
fine  the  defendant  has  prosecuted  error. 
5 
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in  this  state;  that  such  change  was  made  without  appli- 
cation to,  or  the  consent  of,  the  railway  commission,  and 
this  brings  us  to  the  consideration  of  the  errors  com- 
plained of  by  the  defendant. 

It  is  first  contended  that  the  court  erred  in  holding  that 
the  proceeding  was  properly  instituted  by  criminal  prose- 
cution. In  support  of  this  contention  defendant  cites 
Mitchell  V.  State,  12  Neb.  538;  State  v.  Siniwtt,  15  Neb. 
472;  State  v.  Standard  Oil  Co.,  61  Neb.  28;  State  v.  Mis- 
souri P,  R.  Co.,  64  Neb.  679.  We  are  of  opinion  that  these 
authorities  do  not  support  defendant's  contention.  In 
State  v.  Shmott  and  State  v.  MissotuH  P.  R.  Co.,  supra. 
the  court  held  that  criminal  prosecutions  were  properly 
brought.  State  v.  Standard  Oil  Co.,  supra,  was  a  case 
where  the  statute  specifically  provided  for  an  action  by 
injunction,  and,  of  course,  it  was,  there  held  that  the 
proper  procedure  was  by  civil  action.  In  Mitchell  v. 
State,  supra,  it  appears  that  the  amount  of  forefeityre 
sought  to  be  recovered  was  fixed  by  the  statute  at  a  defi- 
nite sum,  while  in  the  instant  case  the  statutory  provision 
is  that  any  one  convicted  of  the  offense,  of  which  the  de- 
fendant has  been  found  guiltj^  "sliall  be  fined  in  any  sum 
not  exceeding  ten  thousand  dollars." 

It  is  argued,  however,  that  where  the  statute  declares 
the  doing  of  an  act  to  be  unlawful,  and  prescribes  a  pen- 
alty therefor,  the  intention  of  the  legislature  as  to  whether 
the  penalty  is  to  be  enforced  by  a  civil  or  criminal  action 
is  to  be  ascertained  by  the  terms  used  and  the  procedure 
provided.  That  this  proposition  is  sound  cannot  be  ques- 
tioned, but  it  would  seem  that  the  legislature  intended 
that  violations  of  the  act  should  be  punished  by  criminal 
prosecutions  for  the  following  reasons.  That  part  of  the 
act  which  includes  the  matter  of  procedure  reads  as  fol- 
lows: "When  the  railway  commission  has  reason  to  be- 
lieve that  any  railway  company,  or  common  carrier,  or 
any  officer,  agent  or  employee  thereof,  subject  to  the  pro- 
visions of  this  act,  has  been  guilty  of  any  misdemeanor, 
or  misdemeanors^  as  herein  defined,  said  commission  shall 
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imniPdiately  cause  actions  to  be  com 
cuted  against  such  railway  companies 
agents,  officers  or  employees,  as  the  t 
may  be  brought"  in  the  county  of  the  st 
ft-bich  the  line  of  the  railway  company 
sued  may  extend,  and  in  the  case  of 
the  part  of  any  officer,  agent  or  emp 
fined  shall  be  brought  in  the  count; 
meanor  was  committed;  said  actionsi  < 
prosecuted  in  the  name  of  the  state,  ; 
Rhall  be  dismissed  without  trial  unle 
and  the  attorney  general  consent  th( 
shall  have  precedence  to  all  other  bu! 
inal  cases,  caseH  of  similar  nature,  am 
as  are  herein  provided  for.  (a)  All  of 
provided,  unless  otherwise  provided  foi 
and  suits  thereon  shall  be  brought  in  tl 
ia  the  proper  court  having  jurisdict 
county  in  this  state  to  or  through  ' 
company  or  coinmon  carrier  may  be 
by  the  attorney  general,  or  under  his 
all  suite  arising  under  this  chapter  tl 
shall  be  the  same  as  in  ordinary  civi: 
otherwise  provided  herein,  (c)  It  is 
be  unlawful  for  any  railway  company 
to  change  any  rate,  schedule  or  clas 
plication  has  been  made  to  the  railw 
permission  had  for  that  purpose.  An 
01"  common  carrier  violating  this  provif 
guilty  of  a  misdemeanor  and  on  conv 
be  fined  in  any  sum  not  exceeding  ten 
Comp.  St.  1909,  ch.  72,  art.  VIII,  sec. 
From  the  foregoing  it  appears  that 
ure  is  specifically  prescribed  by  the  U 
will  be  further  observed  that  the  actioi 
stiitute  are  fa  be  brought  in  tlie  name 
case  of  a  misdemeanor  on  the  part  o 
or  employee  the  action  must  be  broi 
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where  the  misdeiiieanor  was  committed.  Other  parts  of 
the  act  provide  that  any  oflBicer,  agent  or  employee  violat- 
ing certain  provisions  thereof  shall  be  deemed  guilty  of 
a  misdemeanor,  and  it  is  expressly  provided  that  upon 
conviction  such  officer  may  be  fined  or  imprisoned.  It  is 
also  declared  that  any  railway  company  or  common  car- 
rier violating  the  provisions  of  the  act  shall  be  deemed 
guilty  of  a  misdemeanor  and  on  conviction  thereof  shall 
be  fined  in  any  sum  not  exceeding  ten  thousand  dollars. 
There  does  not  seem  to  be  anything  in  the  foregoing  pro- 
visions inconsistent  with  the  maintenance  of  a  criminal 
prosecution,  and  it  seems  clear  that  the  legislature  had 
in  mind,  when  it  passed  the  act  in  question,  that  the  pen- 
alty provided  for  therein  should  be  fixed  and  be  enforced 
by  such  a  prosecution;  otherwise  the  words,  when  con- 
victed  shall  be  fined  in  any  sum  not  exceeding  ten  thou- 
sand dollars,  would  be  meaningless.  The  word  "con- 
victed", as  used  in  this  act,  must  be  understood  to  mean  a 
determination  of  guilt  in  a  criminal  prosecution.  Faunce 
i\  People,  51  111.  -311. 

Again,  there  seems  to  be  another  and  very  cogent  rea- 
son wliy  a  civil  action  to  recover  the  penalties  for  viola- 
tions of  the  act  cannot  be  maintained.  Section  92  of  th(» 
code  provides  that  the  petition  in  a  civil  action  must 
contain:  ''First.  The  name  of  the  court  and  county  in 
which  the  action  is  brought,  and  the  names  of  the  parties, 
plaintiff  and  defendant.  Second.  A  statement  of  the 
facts  constituting  the  cause  of  action,  in  ordinary  and 
concise  language,  and  without  repetition.  Third.  A  de 
mand  of  the  relief  to  which  the  party  supposes  himself 
entitJed.  If  the  recovery  of  money  be  demanded,  the 
amount  thereof  shall  be  stated;  and  if  interest  thereon  be 
claimed  the  time  froifi  which  interest  is  to  be  computed 
shall  also  be  stated."  In  view  of  these  provisions  it  is 
difficult  for  us  to  see  how  a  petition  could  be  framed  to 
recover  a  penalty,  the  amount  of  which  is  not  fixed  or 
determined.  Here  the  amount  of  the  fine  which  the  court 
shall  impose  in  case  of  a  conviction  could  not  be  known 
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county  of  their  domicile,  or  that  the  legishiture  intended 
that  the  fine  and  penalties  were  to  be  collei-ted  by  civil 
action."  We  do  not  so  understand  the  effect  of  this  lan- 
guage. It  must  be  read  and  construed  with  all  of  the 
other  provisions  of  the  act,  and  we  find  it  expressly  stated 
in  that  section  of  the  statute  first  above  quoted  that  the 
action,  if  against  an  employee,  shall  be  brought  in  the 
county  where  the  offense  was  committed.  Tliis  is  a  com- 
plete answer  to  the  objec*tion  above  stated,  for  the  em- 
ployee is  thereby  permitted  to  make  his  defense  in  the 

countv  of  his  domicile. 

If 

The  constitutionality  of  the  provision  that  the  corpora- 
tion or  company  may  be  prosecuted  in  any  county  through 
which  or  into  which  its  line  or  business  extends  is  not 
involved  in  this  proceeding,  and  that  question  will  not  be 
decided  until  it  is  properly  before  the  court. 

So  we  are  of  opinion  that^  the  statute  contains  nothing 
which  would  prohibit  its  enforcement  by  criminal  prose- 
cutions, and  that  it  was  the  intention  of  the  le;»islature 
that  such  prosecutions  should  be  resorted  to  for  violations 
of  its  provisions.  To  support  this  opinion  we  are  not  with- 
out authority.  In  State  v.  Missouri  P.  IL  Co,,  ()4  Neb. 
679,  we  held:  "When  the  legislative  thoui^ht  is  cast  in 
the  mould  of  the  criminal  law^,  it  will  be  presumed,  noth- 
ing api)earing  to  the  contrary,  that  the  remedies  con- 
templated were  those  generally  used  in  courts  exercising 
criminal  jurisdiction."  In  State  v.  Marshall^  64  N.  H. 
549,  it  was  said :  "In  the  absence  of  any  special  provision 
as  to  the  mode  of  procedure,  the  use  of  the  word  'fine' 
determines  the  form  of  the  remedy."  To  the  same  effect  is 
State  V.  Horgan,  55  Minn.  183.  The  district  court  did 
not  err  in  entertaining  the  criminal  prosecution  herein. 

As  a  second  ground  for  a  reversal  of  the  judgment  com- 
plained of,  it  is  claimed  that  "the  provisions  of  subdivi- 
sion c,  sec.  15,  rightly  construed  in  connection  with  other 
portions  of  the  act,  have  no  application  to  the  business 
of  telegraph  companies."  This  contention  is  supported 
by  a  well-WTitten  and  instructive  brief,  and  was  urged 
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with  much  legal  aciimeu  at  the  liearing.  It  seei 
however,  that  counsel  have  lost  sight  of  the  e^ 
tontion  aud  purpose  of  the  legir^lature  in  passlD 
ill  question.  By  the  constitution  of  1875  telegr 
panies  were  placed  in  ^he  same  class  with  railr 
piiuies  and  other  common  carriers.  Section  7, 
of  that  instrument,  provides:  "The  legislature  s 
laws  to  correct  abuses  and  prevent  unjust  discri 
iiud  extortion  in  all  charf^es  of  express,  telegi 
railroad  companies  in  tliis  state  and  enforce  s 
by  adequate  penalties  to  the  extent,  if  necessary 
purpose,  of  forfeiture  of  their  property  and  frs 
The  people,  by  amendment  of  the  constitutioi 
created  a  tribunal  with  jurisdiction  to  carry  out 
{joing  provision,  it  became  at  once  the  duty  of 
liiture  to  define  the  powers  and  duties  of  that 
and  provide  the  manner  of  procedure  to  enforce  i 
In  the  x)erformance  of  that  duty  the  act  in  quei 
passed  with  the  evident  intention  to  include 
companies,  as  well  as  railroad  and  express  ci 
within  its  provisions;  and  it  was  enacted  that 
companies  should  tile  with  the  state  railway  co 
the  schedule  of  their  rates  and  charges  then  in  f 
that  such  rates  should  not  be  changed  without 
sent  of  that  tribunal,  in  order  to  prevent  abuse 
discriminations  and  extortions,  and  we  are  ol 
that  the  act  is  sufficient  for  the  accomplishmen 
purpose.  Indeed,  tiie  statute  in  express  terms 
that  telegraph  companies  are  common  carriers 
included  in  its  provisions,  and  the  commission  1 
retiuired  to  regulate  and  control  such  companr 
full  extent  permitted  by  the  constitution.  It  wc 
that  the  defendant  was  originally  of  that  opinion 
it  filed  its  tariff  book  witM  the  railway  commi^^sii 
11th  day  of  September,  1907,  which  was  shortly 
act  ■went  into  effect,  and  again  on  the  3d  day  of 
1907,  filed  another  and  revised  tariff  book  with 
bunal.     While  this  is  not  of  itself  conclusive, 
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not  be  binding  upon  the  defendant,  yet  this  may  be  con- 
sidered as  tending  to  show,  to  some  extent  at  least,  the 
view  of  the  matter  originally  entertained  by  the  defend- 
ant. We  are  therefore  of  opinion  that  the  terms  of  the 
act  in  question  apply  to  telegraph  companies,  and.  de- 
fendant's contention  on  this  point  should  not  be  sus- 
tained. 

Finally,  it  is  contended  that  the  part  of  section  4  of 
the  act  which  defines  common  carriers  to  include  telegraph 
companies  is  not  within  the  title  of  the  act,  and  is  there- 
fore unconstitutional  and  void.     It  was  admitted  by  the 
defendant  upon  the  argument  that  the  bill  does  not  cover 
a  double  subject,  and  it  is  conceded  in  defendant's  brief 
that  there  are  general  terms  contained  in  the  title  which 
would  be  broad  enough  to  include  regulations  concerning 
telegraph  companies  if  they  were  not  restricted  by  other 
portions  of  the  title.    In  other  words,  that  the  legislature, 
in  attempting  to  make  an  elaborate  title,  has  in  effect 
restricted  the  scope  of  the  act  to  railway  companies  and 
common  carriers  engaged  in  the  business  of  transporting 
freight  and  passengers  only.     As  above  stated,  we  are 
convinced  that,  in  drafting  the  act,  it  was  the  intention 
of  the  legislature  to  include  telegraph  companies  in  its 
provisions,  to  prevent  abuses,  discriminations  and  extor- 
tions, and  to  that  end  required  such  companies  to  file  a 
schedule  of  their  rates  with  the  state  railway  commission, 
and  prohibited  a  change  or  increase  of  such  rates  without 
the  consent  of  that  tribunal.    It  is  true  that  the  main  and 
more  specific  portions  of  the  act  refer  to  railway  compa- 
nies as  common  carrier*  of  goods  and  passengers.     But 
those  provisions,  which  in  their  very  nature  could  alone 
apply  to  telegraph  companies,  are  not  thereby  excluded. 
The  title  to  the  act  reads  as  follows:    "An  act,  creating 
and  defining  the  powers,  duties  and  qualifications  of  the 
state  railway  commission  and  the  secretary  thereof  and 
fixing  their  compensation;  defining  railway  companies  and 
common  carriers,  regulating  the  same,  and  providing  the 
method  of  fixing,  establishing,  publishing  rates,  charges 
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and  classiScatioDs  for  the  ixansportatiun  < 
freiglits  and  cars,  including  joint  through  r; 
traffic  arrangements,  over  and  upon  the  va 
said  railway  companies  and  common  carriers 
to  provide  for  a  system  of  annual  report*  bj 
riers;  the  method  of  making,  establishing  i 
the  general  orders  of  said  commission;  dt 
discriminations;  to  provide  penalties  for 
of  the  provisions  of  this  act,  and  to  repeal  al 
of  acts  in  conflict  herewith,  and  to  declare 
gency  exists."  J>aw8  1907,  ch.  90.  This  ti 
hensive  enougli  to  include  all  common  ear 
of  freight  or  passengers,  or  of  news  and  int 
the  use  of  the  conjunction  the  legislature 
that  the  provisions  of  the  act  are  intended 
only  to  railroad  companies,  which  are  at  thi 
carriers  of  passengers  and  freight,  but  als 
kinds  or  classes  of  common  carriers  doing  b 
this  state.  By  this  title  the  legislature  ga 
it  proposed  to  define  common  carriers,  and 
as  found  in  the  body  of  the  act,  telegraph 
80  defined.  That  the  legislature  had  pow 
such  companies  within  the  definition  of  con 
and  provide  for  the  prevention  of  abuses,  u 
inations  and  extortions,  there  can  be  no  d< 
from  the  very  nature  of  telegraph  compa 
common  carriers,  and  it  was  so  held  by 
Pacific  Telegraph  Vo.  v.  Underwood,  37 
many  of  the  states  it  is  held  that  the  powi 
needful  regulations  is  embraced  in  the  con 
in  any  event  there  is  no  question  but  telegr; 
are  common  carriers  when  they  are  so  desig 
lative  enactment.  Jones,  Telegraph  and  T 
panies,  sec.  30,  says:  "It  is  a  pleasure  to 
that  most  of  the  states  have,  or  are  ena^ 
which  declare  them  common  carriers.  "  * 
agents  of  the  government  and  have  the  po' 
ing  the  right  of  eminent  domain,  withoi 
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could  not  invade  the  private  property  of  an  individual 
without  his  consent.  With  all  these  privileges  granted 
by  the  government,  and  the  almost  perfect  control  over 
the  art  of  telegraphy  by  the  late  and  modern  improve- 
ments, it  is  but  fair  and  just  that  they  be  placed  under 
almost  if  not  the  same  restrictions  as  that  which  the 
common  law  imposes  on  common  carriers."  Having  the 
power  to  define  and  regulate  telegraph  companies  as  well 
aj^  other  common  carriers,  the  legislature  gave  notice  by 
the  title  to  the  act  that  it  proposed  to  exercise  that  power, 
and,  after  having  given  notice,  it  so  defined  them,  and  pro- 
ceeded to  carry  out  its  purpose.  That  this  was  a  sub- 
stantial compliance  with  section  11,  art.  Ill  of  the  consti- 
tution, there  is  no  doubt  We  are  therefore  of  opinion 
that  the  law  in  question  is  not  vulnerable  as  to  tlie  con- 
stitutional objection  above  stated. 

Having  thus  disposed  of  defendant's  assignments,  and 
finding  no  error  in  the  record,  the  judgment  of  the  district 

court  is 

Afpibmed. 


Ralph  C.  Vobcb,  appellee,  v.  Independent  Telephone 

Company  et  al.,  appellants. 

Filed  Februaky  10,  1910.    No.  15,811. 

1.  Kegligrence:  Question  iVB  Jury.    Where  different  minds  may  rea- 

sonably draw  different  inferences  as  to  whether  certain  facts 
estabUsh  negligence  or  contributory  neglfgence,  the  question  of 
negligence  must  be  left  to  the  Jury. 

2.  Appeal:  Ivstbuctions:   Rsview.    Where  a  requested  instruction  is 

refused  by  the  trial  court,  but  the  court  embodies  the  same  idea 
In  an  instruction  given  upon  its  own  motion,  the  party  requesting 
such  instruction  having  suggested  it  to  the  court  will  not  be 
heard  to  complain  that  it  is  erroneous. 

Appeal  from  the  district  court  for  Douglas  county: 
George  A.  Day,  Judge.    Affirmed. 
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Benjamin  .S',  Baker,  for  appellants. 
Smyth,  Smith  rf  SchaU,  contra. 

Letton,  J. 

This  is  an  action  to  recover  daniiipes  for  per; 
juries.  Tlie  defendant  corporations  in  Ma.v,  19 
constructing  a  telephone  s^vsteni  in  tlie  city  of 
In  tiie  prosecution  of  the  work  tiiey  laid  a  tile 
across  Tenth  street  in  the  city,  In  Ijiying  the  ei 
Ijecanie  necessary  to  remove  the  paving,  which  » 
of  stone  bloclts,  and  to  excavate  a  ditch  about 
wide  and  to  such  a  depth  tiiat  the  concrete  co^ 
the  tile  conduit  was  about  3^  feet  lieluw  the  surfa 
paving.  After  the  conduit  was  placed  the  de 
filled  the  ditch  with  dirt,  and  it  is  because  of  tin 
negligent  filling  of  the  ditch  and  failure  to  firn 
the  same  that  the  plaintiff  bases  his  right  of  i 
■  Od  the  afternoon  of  Jilay  27  the  plaintiff  was  6 
loaded  two-horse  dray  or  express  wagon  at  a  s 
along  Tenth  street  on  his  way  to  tlie  railroad  stat 
alleges  that  a  jM>rtion  only  of  the  dirt  and  stone 
had  been  replaced  in  the  trench,  and  that  the  s 
left  loose,  unpacked  and  not  tamped  down  and  w 
even  with  the  surface  of  the  street;  tiiat  he  was 
along  the  street,  without  any  notice  or  knowlei 
the  dirt  would  not  sustain  the  weight  of  the  wai 
that  when  the  front  wheels  came  to  the  ditch  th 
gave  a  sudden  drep,  and  he  was  by  reason  of 
thrown  forcibly  to  the  ground  under  the  wheels, 
his  left  arm  and  inflicting  permanent  injuries. 

The  answer  alleges  that  the  trench  was  fil 
tamped  in  a  thorough  and  workmanlike  manne 
surface  of  the  street;  that  the  work  was  open  an 
to  all  passers-by;  that  the  plaintiff  had  knowledj 
condition  of  the  street  and  ditch,  and  that  whatev* 
occurred  to  him  was  due  to  his  own  carelessness  ai 
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gence.  On  these  issues  the  case  was  submitted,  and  the 
jury  found  for  the  plaintiff,  assessing  his  damages  at 
|1,500.    Defendants  have  appealed. 

The  first  assignment  of  error  discussed  is  that  the 
verdict  is  not  sustained  bv  sufficient  evidence.  In  this 
connection  it  is  said  that  the  evidence  of  appellee,  stand- 
ing alone,  was  that  the  dirt  was  filled  to  the  surface  of  the 
street  and  was  loose  and  untamped;  that  all  the  other 
witnesses  say  that  the  ditch  was  open  and  obvious;  that 
the  plaintiff's  case  depends  upon  the  alleged  carelessness 
and  negligence  iii  filling  the  ditch  with  loose  dirt,'  and 
that  the  contrary  of  this  allegation  has  been  overwhelm- 
ingly established  by  the  testimony.  A  consideration  of 
this  assignment  requires  a  summary  view  of  the  evidence. 
The  testimony  on  the  part  of  the  plaintiff  is  that  the 
wagon  he  was  driving  had  a  high  seat  in  front,  upon 
which  he  sat;  that  the  seat  was  at  a  height  of  between 
8  and  9  feet  above  the  surface  of  the  pavement;  that  as  he 
approached  the  locality  of  the  accident  he  could  see  where 
the  paving  had  been  removed  and  the  dirt  filled  in,  and 
that  it  looked  to  him  as  though  it  was  level  and  safe. 
There  was  a  pile  of  dirt  and  stones  in  line  with  the  ditcii 
near  the  sidewalk,  where  a  manhole  was  being  con- 
structed. This  was  inclosed  by  barriers,  and  there  was  a 
space  of  7  or  8  feet  between  the  barricade  and  the  west 
rail  of  the  street  car  track.  The  plaintiff  drove  along  in 
this  space.  When  the  wagon  reached  the  ditch,  the  wlieol 
dropped  in  between  the  paving  stones,  and  the  jar  caused 
him  to  fall.  He  says  he  could  see  the  ditch  at  a  distance 
of  30  to  40  feet,  but  we  understand  this  to  mean  that  he 
could  see  that  the  paving  had  been  removed  and  a  ditch 
dug,  not  that  he  could  or  did  see  any  depression.  There 
had  been  temporary  barricades  placed  at  this  point  while 
the  ditch  was  being  dug,  but  they  had  been  removed  a  day 
or  two  before  the  accident.  A  number  of  other  witnesses 
testify  as  to  the  condition  of  the  ditch.  The  evidence  on 
the  part  of  the  defense  is  that,  when  it  was  filled,  the  dirt 
was  tamped  and  rounded  up  to  a  height  of  from  3  to  4 
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inches  above  the  surface  of  the  street;  that  there 
heav;  rain  after  it  was  filled,  and  that  some  of  th 
adhered  to  the  wheels  of  wagona  passiDg  oter  it  an 
deposited  on  the  paving  on  either  side  by  the  jar 
the  wheels  struck  the  paving  stones.  Defendants' 
man  testifies  that,  on  measuring  immediately  aftt 
accident,  the  dirt  was  from  3  to  4^  inches  below  th( 
of  the  surface  of  the  paving.  The  witnessea,  othei 
the  plaintiff,  all  seem  to  agree  that  there  was  a  depr 
at  this  point,  but  the  testimony  also  shows  that  i 
not  "BO  deep  but  that  wagons  had  been  continually  pi 
and  repassing  at  this  place.  One  of  defendants'  wit 
says  that  he  saw  many  wagons  drive  across  thai 
Another,  employed  as  a  messenger  boy,  testifies  tl 
ran  over  this  place  about  2!>  times  a  day;  that  when 
fii-st  filled  in  it  was  level  with  the  street,  but  ^s  the  n 
went  back  and  forth  it  was  cut;  that  he  could  have  ] 
through  it  if  he  bad  wanted  to  be  bumped;  that,  in 
to  save  bis  wheel,  he  would  pull  his  front  wheel  n 
jump  over  it,  and  that  if  he  had  not  done  so  the 
wheel  would  go  down  about  an  inch  or  an  inch  and  i 
Other  testimony  places  the  depression  from  3  to  4^  : 
in  some  pluces  between  the  rail  and  the  sidewalk, 
parts  of  the  testimony  we  cannot  clearly  under 
since  counsel  directed  the  attention  of  witnesses  ai 
questions  to  a  sheet  of  paper,  by  bending  which  he  £ 
to  illustrate  the  condition  of  the  depression.  Uu 
nately  these  curves  are  not  in  the  record.  Und* 
terms  of  the  ordinance  authorizing  the  laying  of  coe 
the  defendants  were  required  to  obtain  a  permit  fro 
proper  city  oflBcere,  and  it  was  provided  that  they  t 
"in  all  cases  restore  any  and  all  openings  made  by 
under  this  ordinance  in  such  streets,  avenues,  i 
boulevards,  or  public  grounds,  to  good  condition." 
think  that  the  evidence  clearly  discloses  negligence  < 
part  of  the  defendants  in  not  filling  the  ditch  in  e 
manner  as  to  make  it  safe  for  public  travel,  or 
seems  probable  under  the  evidence,  it  waa  origina 
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placed,  in  not  keeping  it  filled  and  in  a  safe  and  proper 
condition  for  travel.  If  the  paving  stones  had  been  re- 
placed, or  if  the  barrier  had  been  left  standing,  in  all 
probability  no  accident  would  have  happened. 

The  principal  question  in  the  case  is  whether  or  not 
the  evidence  that  the  plaintiff  was  guilty  of  contributory 
nejgligence  is  so  clear  that  a  verdict  cannot  be  sustained. 
As  to  this,  we  are  satisfied  that  the  question  was  properly 
for  the  jury.  We  have  the  testimony  of  several  witnesses 
who  saw  the  depression  from  the  level  of  the  sidewklk, 
but  the  plaintiff  is  the  only  witness  who  testified  to  its 
appearance  from  a  height  of  10  or  more  feet  above  the 
street  level,  from  which  point  he  must  have  viewed  it. 
The  evidence  also  shows  that  a  good  deal  of  traffic  had 
been  passing  at  this  point,  and  the  street  was  muddy 
there.  Under  these  circumstances  it  was  for  the  jury  to 
say  w^hether,  taking  all  the  evidence  into  consideration, 
the  plaintiff  was  guilty  of  contributory  negligence  in  at- 
tempting to  drive  along  the  street  at  this  point  in  the 
manner  he  was  doing  when  injured. 

Defendants  next  insist  that  the  court  erred  in  refusing 
to  give  instruction  No.  4,  requested  by  them,  to  the  effect 
that,  "if  you  find  the  ditch  was  open  and  the  plaintiff 
saw  the  open  conduit  or  ditch  and  deliberately  drove  into 
it,  he  took  the  chance  of  the  consequences  of  his  act." 
We  think  the  court  did  not  err  in  refusing  this  instruc- 
tion. There  is  no  evidence  that  the  plaintiff  "saw  the 
open  conduit  or  ditch  and  deliberately  drove  into  it." 
Defendants'  evidence  shows  that  there  was  more  or  less 
mud  and  dirt  at  this  point.  The  plaintiff  says  that  it 
appeared  level  with  the  surface  of  the  street  from  the 
position  and  height  at  which  he  saw  it,  and  denies  that 
he  saw  an  open  ditch.  Moreover,  the  court  by  instruction 
No.  9  covered  this  point,  and  told  the  jury  that,  if  they 
found  "that  the  plaintiff  knew,  or  by  the  exercise  of  rea- 
sonable care  ought  to  have  known,  that  he  could  not  drive 
over  the  street  at  the  place  where  the  accident  is  claimed 
to  have  occtirred,  without  danger  to  himself,  then  he  could 
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not  recover  in  this  action."  It  is  said  h 
that  tliis  instruction  is  not  a  fair  stateu 
plaintiff  testified  that,  had  the  ditch  bee: 
liave  known  it  to  be  dangerous  and  woal( 
into  it,  but  the  instruction  leaves  the  qu' 
the  plaintiff  knew  or  ought  to  have  knoi 
condition  of  the  ditch  to  be  determined  I 
critical  question  wps  whether  from  the  e 
ditch  the  plaintiff  knew  or  ought  to  ha' 
attempt  to  drive  over  it  was  dangeroue 
found,  they  were  instructed  to  find  for  t 

Complaint  is  made  as  to  instruction  1 
the  jury:  "Should  you  find  that  the  de 
use  ordinary  care  in  guarding  and  proi 
and  in  tamping  tlie  dirt  therein,  the  pi 
recover,  if  by  the  exercise  of  ordinary 
he  could  have  avoided  the  accident."  W 
this  is  prejudicial  to  the  defendants.  Ui 
as  we  view  it,  the  s()le  question  is:  1 
guilty  of  contributory  negligence?  And 
tion  of  whether  the  ditch  was  guarded 
not  was  not  an  issue  in  the  case,  still  w 
the  jury  were  misled  by  this  instruction 
in  anywise  prejudiced.  Besides,  this 
this  pjirticular  a  copy  of  one  that  the  defi 
the  court  to  give;  and,  having  suggested 
such  an  instruction,  they  cannot  now  ■ 
the  court  adopted  their  suggestion. 

Defendants  complain  of  the  refusal  of 
instruction  No.  2,  which  undertook  to  sta 
of  negligence  set  forth  in  the  petition, 
ever,  by  instructions  Xos.  1  and  4,  giv 
motion,  fully  and  corn'ctly  instructed  t 
allegations  of  negligence  in  the  petitii 
burden  of  pri>of  was  upon  the  plaintiff  1 
ponderanie  of  tlie  evidence  that  defen( 
gent  in  the  particulars  alleged.  We  th 
necessity  for  a  repetition,  and  that  the 
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properly  refused  to  restate  what  had  already  been  made 
clear.  Too  many  words  often  darken  counsel.  Upon  the 
whole  case,  we  think  the  main  questions  were  for  the  jury 
to  determine,  and  that  we  would  not  be  justified  in  set- 
ting aside  the  verdict. 
The  judgment  of  the  district  court  is 


Affirmed. 


William  L.   Crabtreb,  Administrator,  appellee,  v. 
Missouri  Pacific  Railway  Company,  appellant. 

Filed  February  10,  1910.    No.  15,878. 

1.  Kegligence:  Question  for  Jury.    Where  different  minds  may  rea- 

sonably draw  different  inferences  as  to  whether  certain  facts  estab- 
Ush  negligence  or  contributory  negligence,  the  question  of  negli- 
gence must  be  left  to  the  Jury. 

2.  I>eath:  Action:  Damages:  Evidence.    A  parent  may  recover  for  pe- 

cuniary loss  which  it  is  reasonably  probable  he  may  sustain  by 
reason  of  the  death  by  wrongful  act  of  his  minor  child,  and  in 
ascertaining  the  amount  of  such  pecuniary  loss  it  is  not  errone- 
ous to  receive  evidence  of  the  circumstances  of  the  father  and  of 
the  age  and  condition  of  his  family.  Chicago,  R,  I.  d  P.  R.  Co. 
V.  Hamheh  2  Neb.  (Unof.)  607,  and  Chicago,  8t.  P.,  M.  d  0.  R.  Co. 
V.  Lagerkrana,  65  Neb.  566,  distinguished. 

3.  Trial:  Instructions.    An  Instruction,  by  which  the  jury  was  sought 

to  be  directed  that  the  evidence  of  certain  witnesses  was  entitled 
to  greater  weight  than  that  of  others  concerning  a  disputed  fact, 
Invades  the  province  of  the  Jury,  is  erroneous,  and  was  properly 
refused. 

4.  Appeal:  Motion  for  Judgment:  Review.    Where  only  a  portion  of 

the  facts  involved  in  the  determination  of  issues  of  negligence 
and  contributory  negligence  was  specially  found  by  a  jury,  and 
a  Judgment  is  moved  for  upon  such  special  findings  upon  the 
ground  that  they  are  inconsistent  with  the  general  verdict,  the 
court  is  entitled  to  consider  all  the  other  facts  established  by  the 
evidence,  and  if,  taking  the  special  findings  in  connection  with 
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of  the  killing  of  plaintiff's  intestate.  The  accident  oc- 
curred on  April  11,  1905,  between  4  and  5  o'clock  P.  M., 
at  a  point  where  the  railroad  tracks  of  defendant  cross 
Ohio  street  in  the  city  of  Omaha.  The  railroad  runs 
nearly  north  and  south,  and  it  is  intersected  at  right 
angles  by  Ohio  street.  The  railroad  tracks  are  situated 
in  the  Missouri  river  bottoms  a  short  distance  east  of  a 
steep  hill  or  bluff  which  forms  the  side  of  the  valley. 
From  the  point  where  Ohio  street  reaches  the  escarpment 
there  are  three  flights  of  steps  terminating  at  a  point 
about  45  feet  west  of  the  first  railroad  track.  There  are 
about  25  or  30  dwellings  on  the  north  side,  and  35  build- 
ings on  the  south  side  of  Ohio  street  east  of  the  tracks, 
and  about  200  x>eople  live  in  the  immediate  neighborhood. 
There  is  no  other  street  across  the  tracks  leading  to  the 
city  nearer  than  three  or  four  blocks  to  the  nortli  or  five 
or  six  blocks  to  the  south  of  Ohio  street,  so  that  people 
working  in  the  city  and  school  children  use  the  path  in 
the  street  leading  from  the  east  of  the  tracks  to  the  foot 
of  the  steps  as  a  main  thoroughfare,  although  the  street 
is  not  capable  of  use  by  vehicles  on  account  of  the  steep- 
ness of  the  bluff.  Directly  east,  contiguous  and  parallel 
to  the  tracks  of  the  defendant  railroad  were  tracks  of  the 
Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway.  The 
roundhouses  of  both  railroads  were  some  distance  north 
of  Ohio  street,  and  the  passenger  stations  of  both  w^ere  at 
a  considerable  distance  south,  so  that  it  was  necessary 
for  engines  going  from  the  roundhouse  to  the  station  to 
cross  this  street.  At  this  point  the  defendant  had  four 
tracks.  The  two  farthest  west  were  known  as  "elevator 
tracks,"  there  being  an  elevator  between  them  about  125 
feet  north  of  Ohio  street.  The  next  track  east  was  the 
main-litie  track,  and  it  w^as  upon  or  close  to  this  track 
that  the  accident  happened.  At  the  time  of  the  accident 
some  freight  cars  were  standing  on  the  second  track  from 
the  west,  at  a  distance  of  about  ten  feet  north  of  the 
street.    There  were  also  cars  standing  on  the  same  track 

south  of  the  street,  at  a  distance  of  about  13  or  15  (eet. 
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The  plaintiffB  intestate,  Bessie  M.  Steven 
intelligent  little  girl  of  about  nine  yeai 
father  lived  on  'the  Dortli  side  of  Ohio  sti 
tance  east  of  tlie  railway  tracks.  On  tlie 
accident  slie  had  been  sent  by  her  moth 
store  west  of  the  stairs  for  some  groceri 
turning  carrying  them  in  a  basliet.  Wl 
the  foot  of  the  stairs  she  met  another  i 
stopped  and  talked  with  her  a  few  raomei 
eastward  across  the  tracks.  The  girl  whi 
nor  Anderson,  w!io  was  then  about  11  y< 
tifies  tliat  a  few  moments  after  Bessie  Imd 
looked  around,  and  just  as  sbe  looked  sa\^ 
knocked  down  by  an  engine  which  was  ru 
on  the  roundhouse  track,  at  the  rate  of  1! 
hour,  and  with  no  bell  or  whistle  soundin 
that  from  where  Bessie  and  she  were  star 
possible  to  seethe  engine  on  account  of 
the  elevated  track,  and  that  at  the  time  B 
a  train  with  passenger  coaches  on  the  Ch 
Minneapolis  &  Omaha  Railway  (hereaftei 
the  Omaha  road)  was  running  across  Ohio 
just  south  of  the  street,  and  that,  when  sti 
looking  in  the  direction  of  that  train.  ' 
the  accident  is  corroborated  by  a  numbt 
□esses,  whose  evidence  it  would  serve  no 
to  detail  at  length.  It  is  also  shown  that 
ing  in  the  middle  of  the  main-line  track 
north  could  have  an  unobstructed  view  ft 
mile,  and  would  have  been  able  to  see  at 
moving  engines  or  cars  upon  eitber  the  mai 
house  tracks.  The  little  girl  was  struck 
of  her  head  by  the  beam  on  the  rear  end  of 
engine,  which,  as  the  engine  was  running 
in  front.  It  is  45  feet  from  the  foot  of  l 
first  track,  15  feet  from  that  to  the  seco: 
the  second  to  the  third,  and  H  feet  from 
fourth. 


\ 
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On  the  part  of  the  defendant  it  is  shown  that  the  engine 
was  a  large  freight  engine  with  a  high  tank,  which  was  be- 
ing oi)erated  from  the  roundhouse  to  the  passenger  station 
by  two  employees,  the  hostler  and  hostler's  helper.  The 
.  hostler  testifies  that  he  was  in  charge  of  the  engine;  that 
his  i)Osition  was  upon  the  east  side;  that  he  could  see  the 
rail  upon  his  side  of  the  track  immediately  behind  the 
tank,  and  could  see  the  other  rail  a  car  length  away  at 
an  angle;  that  the  tank  was  high  and  square,  and  he 
could  not  see  over  it;  that  the  first  thing  that  attracted 
his  attention  as  they  went  south  was  that  his  helper  called 
to  him ;  that  froui  his  gestures  and  call  he  supposed  some- 
thing was  the  matter,  and  at  once  threw  the  throttle  back 
and  whistled  twice.  The  engine  stopped  at  a  distance  of 
90  feet  south  of  Ohio  street.     The  witness  says  he  was 

I  going  about  6  or  7  miles  an  hour,  and  that  he  could 

not  have  stopped  the  engine  any  quicker.  The  helper 
testifies  that  after  the  engine  was  about  half  way  down 
from  the  next  street  north  he  saw  the  little  girl  come  out 
from  behind  the  elevator  on  Ohio  street;  that  she  was 
standing  in  the  middle  of  the  main-line  track ;  that  when 
she  stopped  on  the  main-line  track  they  were  about  four 
engine-lengths  away,  and  that  when  they  got  about  an 
engine-length  away,  and  w^hen  he  was  ringing  the  bell,  he 
saw  her  move,  and  called  to  the  hostler,  who  shut  off  the 

[  engine  and  applied  the  air  brake;  that  the  little  girl  was 

looking  southwest  when  she  started  toward  the  engine, 
and  that  she  approached  the  track  with  her  back  partly 
toward  it.  He  also  say»  that  the  engine  was  moving 
about  6  or  7  miles  an  hour.  He  testifies  that  the  engine 
whistled  about  4  or  5  feet  from  her,  and  just  before  slie 
was  struck;  that  he  yelled  at  her  just  after  the  whistle 
was  blown.  He  also  says  that  he  remembers  a  train  being 
on  the  Omaha  track  southeast  of  there.  Anotlier  witness 
for  defendant  was  a  switchman  in  the  employ  of  the 
Omaha  road,  who  testifies  that  at  the  time  of  the  accident 
he  was  standing  southeast  of  the  crossing,  throwing  the 
switches  on  that  road  to  allow  a  train  to  back  down  from 
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the  roundhouse  to  tlie  station.  He  testifies  that  h 
the  little  girl  come  down  from  the  steps  and  walk  ti 
the  tracks;  that  he  saw  the  engine  coming,  and  tl 
called  to  her  and  beckoned  with  his  band  to  call  i 
tention;  that  she  was  looking  southeast  at  the  tin 
stepped  upon  the  track,  and  tliat  his  calling  out  ai 
gestures  which  be  made  induced  the  Omaha  train  t 
aa  it  approached.  He  says  that  the  Missouri  1 
engine  was  running  at  from  6  to  8  miles  an  hour,  an 
the  bell  was  ringing.  As  to  tliis  point,  his  cross-cxi 
tion  seems  to  weaken  his  testimony.  He  could  m 
whether  he  heard  any  whistle. 

The  jury  returned  a  general  rerdict  for  the  plain 
the  sum  of  $1,900.  Tlioy  also  returned  six  specia 
ings,  which  the  defendant  claims  are  inconsistent  wj 
general  verdict,  and  wliich  we  will  consider  later. 

1.  The  first  point  discussed  in  defendant's  brief  i 
the  court  erred  in  overruling  a  motion  to  direct  th 
to  return  a  verdict  for  the  defendant  for  the  reaso 
the  plaintiff  had  failed  to  make  out  or  prove  any  ca 
action.  It  is  argued  that,  by  the  undisputed  evideui 
deceased  was  guilty  of  contributory  negligence  t* 
extent  as  to  bar  a  recovery;  that  she  was  a  bright  gi 
knew  tlie  dangers  incident  to  crossing  the  railroad 
and  was  familiar  with  the  locality;  that  it  was  he 
to  look  and  listen,  and  that  she  carelessly  walked  ii 
atelj  in  the  way  of  a  backing  engine  after  it  was  ti 
to  stop  it.  It  is  also  said  that  the  defendant  w 
guilty  of  any  negligence;  that  according  to  defer 
witnesses  the  bell  was  kept  constantly  ringing,  an 
the  fireman,  seeing  her  standing  in  a  place  of  safet 
a  right  to  presume  slie  would  avoid  the  danger, 
motion  was  made  at  tlie  close  of  plaintiff's  evident 
renewed  at  tlie  close  of  all  the  evidence.  Whe 
made,  the  motion  was  properly  overruled.  The  e\ 
of  plaintiff's  witnesses,  if  believed,  clearly  disclose 
ligence  on  the  part  of  the  defendant  in  backing  an 
at  a  rate  of  from  12  to  14  miles  an  hour  over  a 
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crossing  in  constant  use  by  foot-passengers,  without  giv- 
ing warning  by  bell,  whistle,  or  otlierwise,  and  at  a  point 
where  the  view  of  the  track  on  which  it  was  running  was 
obstructed  by  freight  cars  standing  near  the  crossing. 
The  testimony  at  that  time  was  sufficient  also  to  carry 
the  case  to  the  jury  for  determination  as  to  whether  the 
deceased  was  guilty  of  contributory  negligence.  It  was 
shown  that  it  was  only  a  few  steps  from  where  the  view 
was  obstructed  to  the  place  where  she  was  struck,  and  * 
that  inunediately  in  front  of  lier  a  train  was  moving  upon 
the  tracks  of  the  Omaha  road,  which  apparently  drowned 
the  noise  of  the  backing  engine  and  distracted  her  atten- 
tion. Tinder  these  circumstances,  we  think  the  question 
of  w^hether  or  not  the  plaintiff  was  guilty  of  contributory 
negligence  was  one  upon  which  reasonable  men  might 
well  differ,  and  must  therefore  be  for  the  jury  to  deter- 
mine. The  matter  was  in  nowise  altered  after  the  defend 
ant's  witnesses  had  testified.  The  truthfulness  of  their 
•accounts  as  to  the  rate  of  speed,  the  giving  of  signals,  and 
the  actions  of  the  little  girl  was,  as  compared  with  that 
of  plaintiff's  witnesses,  a  matter  for  the  jury  to  d(»termine, 
and  not  for  the  trial  court,  and  we  think  tlie  court  prop- 
erly overruled  the  motion. 

2.  It  is  next  argued  that  the  court  erred  in  permitting 
the  plaintiff  to  prove,  .over  the  objections  of  the  defendant, 
the  financial,  condition  of  plaintiff's  father,  and  the  fact 
that  he  had  a  family  consisting  of  a  wife  and  children, 
citing  the  cases  of  Chicago^  R.  /.  &  P.  R.  Co.  ik  Humbel, 
2  Neb.  (Unof.)  -607,  Chicago,  St  I\,  M.  &  0.  R,  Co.  v. 
Lagerkrans,  65  Neb.  566,  and  Chirago,  R.  I.  &  P.  R,  Co. 
V.  Holmes,  68  Neb.  826.  The  doctrine  of  these  cases,  we 
think,  is  inapplicable  here.  In  the  Ilamhcl  case  the  rail- 
way company  sought  to  show  that  the  value  of  the  estate 
of  the  deceased  was  |50,000.  The  offer  was  rejected  by 
the  trial  court  for  the  reason  that  it  afforded  no  informa- 
tion as  to  the  pecuniary  loss  which  would  result  from  the 
death.  The  Lagerkrans  case  was  an  action  in  behalf  of  a 
widow  who  had  married  again.    The  Holmes  case  was  an 
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action  in  belialf  of  the  widow.  In  eacli  of  tli 
next  of  kin  had  a  direct  legal  interest  in  thi 
the  deceased.  He  was  nnder  a  legal  obligatit 
tiiem,  which  at  the  time  of  his  death  he  was 
It  is  clear  that  in  such  cases  the  value  of  tl 
by  him  would  be  of  no  aid  in  determining 
cuniary  loss,  occasioned  by  his  death  would 
affords  no  criterion  as  to  his  earaing  capa 
amount  he  was  contributing  to  their  support 
ever,  is  a  different  case.  The  i>ecuniary  lo: 
father  might  reasonably  be  expected  to  suf 
time  when  the  deceased  would  have  attained 
by  reason  of  her  death  would  be  in  the  nati 
liable  to  be  affected  in  a  large  degree  by  the  c 
of  himself  and  family.  The  ordinary  experi 
kind,  as  to  social  and  family  relations  is  8U« 
vince  us  that  a  child,  who  after  majority  is  ui 
legal  obligation  to  contribute  pecuniary  aid  tt 
would  be  much  less  liable  to  do  so  if  the 
small  or  were  able  to  support  tliemselves,  or 
circumstances  of  the  parent  were  such  as  to 
assistance  unnecessary,  than  if  tliey  were 
poverty  stricken.  It  stands  to  reason  that 
with  a  lai^e  family  of  small  children  to  sii 
ordinarily  be  more  apt  to  suffer  pecuniary 
death  of  a  child,  who  was  able  to  contribute  t 
of  the  family,  than  one  who  required  no  sue 
We  are  not  unaware  that  some  cases  have  1 
probability  of  such  aid  being  aiforded  after 
tains  majority  is  so  remote  and  speculati^ 
furnisti  any  reasonable  basis  for  estimatioi 
Cooper  V.  Lake  Shore  d  M.  S.  R.  Co.,  66  Mi< 
such  is  not  the  rule  in  this  state. 

In  Johnson  v.  Missouri  P.  R.  Co.,  18  Neb.  6! 
said  in  an  opinion  by  Reesr,  J. :  "But,  it  is 
word  'pecuniary'  as  u.sed  in  our  statute  is  n 
in  a  strict  sense.  The  damages  are  largely 
and  their  determination  committed  to  the  ( 
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juries  upon  very  meagre  and  uncertain  data.  A  parent 
may  recover  for  loss  of  expected  services  of  children  not 
only  during  minority,  but  afterwards,  on  evidence  justify- 
ing a  reasonable  expectation  of  pecuniary  benefit  there- 
from. Neither  is  it  essential  that  this  expectation  of 
pecuniary  benefit  should  be  based  on  a  legal  or  moral  ob- 
ligation on  the  part  of  tlie  deceased  to  confer  it,  but  it 
may  be  proved  by  any  circumstances  which  render  it  prob- 
able that  such  benefit  would,  in  fact,  be  realized.  And  as 
a  right  of  action  is  given  whenever  the  injured  person, 
had  he  lived,  could  have  maintained  an  action,  at  least 
nominal  damages  may  b^  recovered.  3  Sutherland,  Dam- 
ages (1st  ed.),  pp.  182,  183;  City  of  Chicago  v.  Scholten, 
75  111.  468;  Johnston  v.  Cleveland  &  T.  R.  Co.,  7  Ohio  St. 
336;  Pennsylvania  R.  Co.  v.  Keller,  67  Pa.  St.  300;  Mc- 
In  tyre  v.  New  York  C.  R.  Co.,  37  N.  Y.  287;  North  P. 
R.  Co.  V.  Kirk,  90  Pa.  St.  15;  Chicago  &  A.  R.  Co.  v.  Shan- 
non, 43  111.  338;  Illinois  C.  R.  Co.  v.  Barron,  5  Wall.  (U. 
S.)  90;  Grotenkemper  v.  Harris,  25  Ohio  St.  510.''  This 
has  been  the  rule  in  this  state  ever  since.  Missouri  P.  R. 
Co.  V.  Baier,  37  Neb.  235;  Tucker  v.  Draper,  62  Neb.  66; 
Draper  v.  Tucker,  69  Neb.  434;  Post  v.  Ol'mstead,  4tl  Neb. 
893.  In  the  latter  case  the  evidence  shows  that  the  fatlier 
was  a  poor  man  with  four  children  younger  than  tlie  de 
ceased,  and  it  is  said :  "The  pecuniary  damage  to  a  next 
of  kin  is  always  more  or  less  a  matter  of  estimate,  if  not 
of  conjecture."  This  holding  is  not  inconsistent  with 
that  in  South  Omaha  Water-Works  Co.  v.  Vocasck,  62 
Neb.  710,  that  "the  establishment  of  the  poverty  of  plain- 
tiff, or  the  dependence  upon  him  of  the  mother  and  oth(»r 
I  children,  as  a  direct  ground  for  the  jury's  action  upon 

I  the  matter  of  damages,  is  wholly  inadmissible."     In  that 

[  case  it  was  held  proper  to  establish  the  existence  of  tho 

^  mother  and  other  children,  "not  as  a  direct  ground  for 

[  the  jury's  action,  but  as  showing  wliat  deceased  was  doing 

I  and  liable  to  do  to  make  his  life  pecuniarily  valuable  to 

[  the  plaintiff.     The  evidence  is  admissible,  not  as  estab- 

lishing directly  a  greater  right  to  consideration  from  the 


r 
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jury,  but  as  sJiowiiig  what  consideratioD  plaintiff  \i 
actually  reoeiving,  and  likely  to  receive  in  the  futnre,  fr( 
this  son,"  See,  also,  lirh/ht  v.  Barnett  &  Record  Co., 
Wis.  299,  26  L.  R.  A.  524,  and  cases  cited.  We  tliink  1 
distinction  is  clear  hetween  cases  of  this  class  and  of  t 
class  of  the  U umbel  cane,  and  that  no  error  was  made 
the  reception  of  this  testimony, 

3.  It  is  next  contended  that  the  court  erred  in  refusi 
to  give  to  the  jury  instruction  No.  8,  requested  by  tlie  » 
fendant.  This  inslruction  infonned  the  jury  that  the  t 
timony  of  a  witness  avIio  testilied  that  lie  did  not  be 
the  engine  whistle  or  the  bell  ring  is  not  entitled  to  t 
same  weight  as  one  who  testified  pr)sitively  that  the  b 
was  ringing  or  tlie  wliistle  s<Min(!ed,  and  that  such  nej 
tive  testimony  is  entitli'd  to  but  little  weight.  This  coi 
has  repeatedly  held  tliat  instructions  which  direct  t 
jury  as  to  the  weight  to  bo  given  to  testimony  of  one  w 
ness  or  set  of  witnesses  as  distinct  from  another  infrin 
upon  the  province  of  tlie  jury  anil  are  erroneous,  WUs 
V.  Gaiiihir,  5(1  Xeb.  426.  The  writer  is  not  much  in  sy 
patliy  with  this  view  of  the  law,  but  it  is  too  fivinly  est: 
lished  in  this  state  to  warrant  a  change  by  mere  judic 
act. 

4.  The  next  complaint  is  in  regard  to  tiie  giving  of 
struction  13,  This  complaint  we  tliink  is  more  technii 
than  sound.  The  petition  alleged  that  it  was  the  duty 
the  persons  running  engines  over  the  track,  when  j 
proaching  the  cn>ssing,  to  keep  a  lookout  for  pei-scms 
the  crossing,  and  to  sound  the  whistle  or  ring  the  bell 
a  sufficient  distance  to  warn  any  perscm  approaching,  a 
also  that  it  was  the  duty  of  the  company  to  keep  a 
maintain  a  watchman  at  the  crossing  to  warn  persons 
the  approach  of  switch  engines.  It  is  also  alleged  that  1 
engine,  "without  warning  of  any  kind'',  ran  over  the  cro 
ing  and  caused  the  death  of  the  child.  The  jury  were 
structed  that  if  they  found  those  in  control  of  the  engi 
"did  not  exercise  a  lookout  ordinarily  consistent  w: 
their  duties  in  the  practical  oi>eration  of  the  train, 
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that  the  defendant  was  negligent  in  failing  to  provide  a 
watchman  at  the  crossing,  or  was  negligent  in  the  rate  of 
speed  of  said  engine,  and  that  such  failure  or  either  of 
such  failures  was  the  proximate  cause  of  the  injury  of 
the  deceased,  •  ♦  ♦  then  you  should  find  for  plaintiff." 
The  fault  found  is  that  there  is  no  charge  of  negligence 
in  the  petition  based  upon  the  defendant's  failure  to  main- 
tain  a  watchman  or  of  its  employees  to  keep  a  vigilant 
lookout.  While  perhaps  not  entirely  specific  and  definite, 
we  think  that  the  language  of  the  petition  that  the  defend- 
ant failed  to  give  "warning  of  any  kind"  at  the  crossing, 
taken  in  connection  with  the  allegation  of  the  necessity 
for  a  watchman,  negatives  the  idea  that  a  watchman  had 
been  stationed  there,  and  the  further  allegation,  that  if 
defendant's  employees  had  kept  a  lookout  they  could  have 
prevented  the  accident,  negatives  the  thouglit  of  a  vigi- 
lant lookout  being  kept.  No  motion  was  made  to  make 
the  language  more  specific,  and  in  any  event  we  cannot 
see  how  any  prejudice  could  have  occurred  to  the  defend- 
ant from  the  giving  of  this  instruction. 

5.  It  is  contended  that  the  district  court  erred  in  not 
snstaining  defendant's  motion  for  judgment  on  the  special 
fijidings  of  the  jury  non  obstante  veredicto.  It  is  insisted 
that  the  general  verdict  is  inconsistent  with  the  special 
findings,  and  that,  since  the  special  findings  control,  the 
court  should  have  rendered  judgment  in  its  favor  on  the 
facts  found.  The  jury  found,  in  substance,  that  Bessie  M. 
Stevens  at  the  time  of  the  accident  was  of  sufficient  age, 
intelligence  and  experience  to  know  and  realize  the  danger 
usually  attendant  upon  crossing  railroad  tracks;  that 
when  she  stepped  upon  the  main-line  track  and  before 
attempting  to  cross  the  track  next  east,  if  she  had  looked 
to  the  north,  there  was  nothing  which  would  prevent  her 
seeing  and  knowing  of  the  approach  of  the  engine  in  time 
to  have  averted  the  accident;  that  she  knew  that  engines 
and  cars  frequently  moved  along  the  tracks  in  both  direc- 
tions across  Ohio  street ;  that  she  did  not  look  to  the  north 
before  attempting  to  cross  over  the  roundhouse  track ;  and 
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that,  if  she  had  done  bo,  she  could  liave  seen  the 
These  special  Undiogs  may  all  be  taken  as  true 
he  consistent  with  the  general  verdict.  The 
which  the  jury  accepted  shows  that  her  view  of  th 
was  obstructed  until  the  main-line  track  was  ' 
that  the  engine  was  backing  swiftly  and  silently,  J 
immediately  before  the  child  was  struck  a  movii 
wag  passing  over  the  crossing  in  front  of  her; 
switchman  a  short  distance  to  the  southeast  was  i 
to  her  and  endeavoring  to  attract  her  attention,  i 
she  was  looking  in  that  direction.  Under  these 
stances,  and  with  these  facts  added  to  the  facts  t 
the  special  verdict,  tliere  is  no  inconsistency,  i 
Union  Stock  Yards  Co.,  78  Neb.  140.  The  rule 
state  is  not  that  there  is  an  absolute  obligation 
person  crossing  a  railway  track  to  stop,  look  an 
before  attempting  to  cross,  but,  as  laid  down  in 
<6  R.  V.  R.  Co.  V.  Talbot,  48  Keb.  627,  the  dut; 
traveler  upon  a  piiblic  liighway  approaching  a 
crossing  is  to  e.\ercise  ordinary  care.  If  1 
"upon  a  railroad  crossing  without  first  listen! 
looking  for  the  approach  of  a  train,  icithout 
80t)^ble  excuse  therefor,  *  •  •  and  if  such 
to  look  and  listen  contributes  to  the  party's 
he  cannot  recover."  The  qualifying  words,  " 
a  reasonable  excuse  therefor",  are  of  great 
cance  in  this  connection.  If,  as  in  this  ci 
view  of  approaching  trains  is  obstructed  by 
cars  standing  near  the  crossing,  if  the  traveler' 
tion  is  distracted  by  moving  trains  upon  other  tr 
by  other  sounds  or  sights,  if  no  warning  signals  a 
or  lookouts  stationed,  it  is  a  question  for  the  ju: 
whether  or  not  the  traveler  exercised  ordinary  cai 
eago.  It.  d  Q.  Ji.  Co.  v.  Polhiril,  53  Neb.  730;  I'nk 
Co.  V.  Connolly,  77  Neb.  254;  ScfiwaitenfclUt  v.  i 
B.  <&  Q.  R.  Co.,  80  Neb.  790;  Nilson  v.  Chicaffo,  B. 
Co.,  84  Neb.  595;  Grand  Trunk  R.  Co.  v.  Ives,  1^ 
408;  Cherry  v.  Louisiana  &  A.  R.  Co.,  121  La.  47] 
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596,  17  L.  R.  A.  (n.  s.)  505,  and  note.  It  may  further 
be  said  that,  while  the  jury  found  specially  that  deceased 
was  of  sufiBcient  age,  intelligence  and  experience  to  know 
and  realize  the  danger  usually  attendant  upon  crossing 
railroad  tracks,  this  does  not  amount  to  a  finding  that 
she  was  possessed  of  sufficient  judgment  and  discretion 
so  that  she  would  be  held  to  the  same  accountability  as 
a  person  of  mature  years.  What  might  be  the  exercise  of 
ordinary  care  in  a  child  nine  years  old,  measured  by  its 
experience  and  reasoning  powers,  might  constitute  gross 
negligence  on  the  part  of  a  person  of  mature  judgment. 
The  jury  were  entitled  to  consider  the  age  of  tire  child  in 
determining  whether  or  not  she  used  ordinary  care  under 
the  circumstances,  and  the  finding  that  slie  was  old 
enough  to  know  the  dangers  of  the  crossing  is  not  incon- 
sistent with  a  verdict  based  upon  the  thought  that  she 
used  such  care  as  might  ordinarily  be  expected  from  an 
infant  of  such  tender  years. 

It  is  next  contended  that  the  verdict  is  excessive.  The 
jury  found  specially  that  the  father  miglit  reasonably 
have  expected  to  receive  from  the  deceased  after  she  ar- 
rived at  her  majority,  had  she  lived,  the  sum  of  |1,900. 
As  has  been  said,  it  is  exceedingly  difficult  to  estiinate 
with  any  degree  of  precision  the  amount  of  damages  which 
would  accrue  to  the  next  of  kin  by  the  killing  of  a  minor 
child.  The  matter,  by  the  very  nature  of  things,  must  be 
left  largely  to  the  discretion  and  good  judgment  of  the 
jury,  taking  into  consideration  all  the  surrounding  cir- 
cumstances tending  to  throw  any  light  upon  the  amount 
which  the  father  might  reasonably  be  expected  to  receive 
from  the  deceased.  If  the  sum  awarded  as  damages  is 
not  clearly  excessive  and  unreasonable,  a  reviewing  court 
will  not  interfere  with  the  verdict.  We  are  of  the  opinion 
that  the  amount  of  recovery  in  this  case  would  not  justify 
the  court  in  setting  aside  the  verdict  for  that  reason  alone, 
or  even  in  requiring  a  remittitur. 

6.  Misconduct  on  the  part  of  the  counsel  for  the  plain- 
tiff is  complained  of,  in  this,  that  at  the  close  of  the  argu- 
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ment  lie  said:  "All  we  ask  of  you  is  tha 
and  not  allow  the  special  findings  to  co 
general  findings."  We  cannot  see  tliat  tli 
biirmcd  by  this  remark.  While,  as  deft 
the  full  duly  of  the  jury  with  respect  to 
ings  was  to  answer  the  questions  as  they  1 
to  be,  and  we  think  it  would  have  been  I 
had  refrained  from  making  this  remai 
same  time,  we  cannot  see  how  the  defi 
prejudiced  by  it.  The  special  findings  wi 
in  accordance  with  its  views;  it  seeks  to 
upon  them,  and,  even  if  we  accept  the  de 
that  they  are  inconsistent  with  the  gem 
jury  not  only  paid  no  attention  to  the  re 
in  direct  opposition  to  the  request. 

Upon  the  whole  record,  we  find  no  preju 
tbe  judgment  of  the  district  court  must't 


James  Nklson,  Administratoh,  bt  al., 
Frank  P.  Wickhau  bt  al.,  api 

Filed  F^ruabz  10,  1910.    No.  IE,! 

1.  Deeda:  Presdmptions:  Mental  Capacity:  Unnt 
case  where  a  father,  75  years  of  age,  who  owne 
on  which  he  lived  with  bis  son,  made  a  coni 
to  his  SOD,  without  any  pecuniary  conslderat 
lllDess  and  about  three  weeks  before  bis  deatt 
veyanca  hta  other  child  was  excluded  from  i 
his  property,  tbe  preeumptlans  ore  against 
conveyance.  A  court  of  equity  will  Bcrutin 
very  closely,  and  unless  from  all  the  evidei 
court  is  satislled  that  the  grantor  was  mel 
make  the  deed,  and  that  no  undue  influence 
the  conveyance  will  not  be  upheld, 

8.  :   Cancelatioh:  Evidence;  Hbview.    Whe 

t9  the  executfon  pf  such  4  cenveyaiKW  It 
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grantor  had  made  a  will  conveying  80  acres  of  his  farm  to  his 
son  and  40  acres  to  his  daughter,  who  was  a  married  women  of 
about  35  years  of  age,  and  that  by  reason  of  his  prolonged  sick- 
ness additional  care  and  trouble  was  imposed  upon  the  son  and 
additional  expense  incurred,  which  under  the  provisions  of  the 
will  the  son  would  bo  compelled  to  pay,  and  it  Is  further  shown 
that  the  mind  of  the  deceased  was  entirely  unimpaired  at  the 
time  of  the  conveyance  and  for  several  weeks  afterwards,  that 
he  informed  the  scrivener  that  he  was  making  the  conveyance 
for  the  care  and  trouble  that  his  son  had  been  put  to,* and  that 
he  afterwards  called  for  the  will  and  destroyed  it,  this  court, 
trying  the  case  de  novo,  will  not  set  aside  a  finding  of  the  trial 
court  that  the  conveyance  was  made  voluntarily  and  without 
undue  influence,  and  was  valid. 

Appeal  from  the  district  court  for  Gage  county :  John 
B.  Raper,  Judge.    Affirmed. 

E.  0.  Kretsinger,  for  appellants. 

Hazlett  d  Jacky  contra. 

Letton,  J. 

This  is  an  action  in  equity  brought  for  the  purpose  of 
procuring  the  cancelation  and  setting  aside  of  a  deed  of 
conveyance  made  by  one  Horace  M.  Wickham  shortly  be- 
fore his  death  to  his  son,  Frank  P.  Wickham.  The  action 
was  begun  by  Clarissa  M.  Nelson,  one  of  the  children  of 
the  deceased,  but  during  its  pendency  she  died.  Revivor 
was  had  in  the  name  of  James  Nelson,  as  her  adminis- 
trator,  and  as  father  and  next  friend  of  Horace  Nelson, 
their  only  child- 
Horace  M.  Wickham,  the  deceased,  lived  in  Gage 
county.  The  petition  alleges  in  substance  that  Horace  M. 
Wickham  died  on  the  5th  day  of  September,  1906,  leaving 
surviving  him  a  son,  Frank  P.  Wickham,  and  a  daughter, 
Clarissa  M.  Nelson.  At  the  time  of  his  death  he  owned 
J20  acres  of  land  in  Gage  county,  upon  which  he  resided; 
that  on  the  11th  of  August,  1906,  Frank  P.  Wickham  and 
Mattie  W|c|?himj,  Ws  wife^  the?  defendants,  procured  Hoft 
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ace  M.  Wickliam  to  convey  this  land  to  him; 
time  tlie  deceased  was  nearly  75  years  of  a 
Ruffei'ing  from  absccsfes,  Bright's  disease,  blo<] 
and  nientul  decay,  and  was  of  unsound  mine 
extent  as  to  be  wholly  incapable  of  transacti: 
that  he  was  unable  to  sign  his  name  at  the  ti 
so  mentally  and  physically  incompetent  that 
able  to  make  a  delivery  of  the  deed;  that  no  c 
was  paid  for  the  deed,  but  that  it  was  procu: 
intention  of  cheating  and  defrauding  Clarissj 
out  of  her  share  of  her  father's  property.  T 
to  set  aside  the  deed  and  to  quiet  the  title  t( 
land  in  Horace  Kelson. 

The  answer  substantially  is  to  the  effect  th 
Wickham  is  35  years  of  age;  that  he  has  ahvt 
time  he  has  been  able  to  work,  with  the  exi-i 
months  when  his  fatlier  was  absent  from  G 
remained  upon  his  father's  farm  and  worked  < 
without  salary  or  comi)cnsation,  except  his  ( 
maintenance;  that  about  the  year  1900  the  dec 
doing  manual  labor,  and  to  induce  the  defei 
main  with  him  and  care  for  him  during  his  1 
ised  and  agreed  that,  if  Frank  1".  Wickliam  w 
all  indebtedness  contracted  by  Horace  M.  W 
all  his  bills  and  expenses  thereafter,  and  relea 
any  claim  for  labor  and  services  due  and  o\ 
to  the  said  Frank  P.  Wickham,  and  for  his  1 
duct  theretofore,  he  would  convey,  transfer  ai 
all  of  his  property  free  of  rent  to  these  defend; 
and  manage  as  their  own.  Defendants  say  tha 
fully  complied  with  these  stipulations  and 
and  that  while  Horace  M.  AVickham  was  of 
and  memory  he  executed  and  delivered  the  det 
versy  in  satisfaction  of  the  aforesaid  agrt 
promise.  Tliey  deny  that  the  deed  was  obtai 
lently;  that  the  deceased  was  of  unsound  mi 
did  not  know  and  understand  what  he  was 
deny  that  he  was  possessed  of  any  personal  pre 
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time  of  his  death.  They  also  allege  that  they  have  paid 
medical  and  funeral  expenses  and  other  debts  since  the 
death  of  the  deceased,  in  accordance  with  the  agreement. 
The  district  court  found  generally  for  the  defendants; 
and  found  further  that  the  deceased  was  mentally  com- 

■ 

petent  to  make  the  deed;  that  no  undue  influence  was 
exerted ;  that  he  made  and  executed  the  same  voluntarily, 
understanding  fully  the  purpose  thereof,  and  without  be- 
ing influenced  by  any  one,  and  rendered  judgment  of  dis- 
missal, from  which  judgment  plaintiflfs  have  appealed. 
*  The  evidence  shows  that  the  deceased  had  lived  with  his 
son  I'^ank  upon  the  home  farm  since  the  year  1900,  when 
he  returned  from  an  absence  of  18  months  in  Merrick 
county.  In  the  early  summer  of  1906  he  had  in  some  way 
injured  his  right  hand  by  a  scratch  or  bruise,  and  blood 
poisoning  resulted.  On  June  25  he  called  at  the  office  of 
Dr.  Koe,  a  practicing  physician  in  Beatrice,  for  the  pur- 
pose of  having  the  doctor  examine  his  hand  and  arm. 
The  doctor  at  once  took  him  to  a  sanitarium  in  that  city, 
and  attended  him  there  from  that  time  until  he  was  re- 
I  moved  home  to  the  farm.    The  arm  became  much  inflamed 

I  and  swollen,  open  sores  developed,  and  he  was  unable  to 

use  his  right  hand  or  arm.  The  arm  was  kept  bandaged, 
and  his  fingers  were  swollen  and  stifif.  After  a  week  or 
two  Bright^s  disease  set  in,  and  his  feet  and  lower  limbs 
became  swollen.  He  seemed  to  improve,  and  in  the  latter 
part  of  July  he  was  removed  home,  but  soon  began  to  fail 
again.  On  August  10  Dr.  Roe  received  a  telephone  mes- 
sage from  Frank  P.  Wickham,  saying  that  his  father 
wanted  to  make  a  deed,  and  asking  him  to  bring  a  lawyer 
or  notary  with  him  when  he  came.  The  doctor  asked  him 
whom  he  should  bring,  and  he  said  he  did  not  care.  The 
next  day  he  took  Mr.  Beaver,  who  was  an  insurance 
agent  and  notary  public,  to  the  farm  with  him.  Beaver 
testifies  that  when  they  reached  the  farm  he  went  into 
the  room  where  the  deceased  was  lying  on  the  bed;  that 
Mrs.  Wickham  said,  "Here  is  Mr.  Beaver  and  Dr.  Roe"; 
7 
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that  deceased  said,  "How  do  you  do",  and 
head,  and  that  he  asked  the  deceased  what  li 
him  and  tliat  Mr,  Wickhain  said  that  he  wan 
a  drod  of  his  farm  to  Frank.  Beaver  iuqui 
he  liad  the  old  deed  to  tlie  farm.  The  deceas 
iie  had,  and  Mrs.  Wirkliam  procured  the  ol( 
a  drawer  in  the  kitclien,  and  gave  it  to  him, 
copied  the  description  from  the  old  deed,  w 
the  kitciien  table.  After  the  deed  was  written 
to  tlie  room  wliere  Mr.  Wickliam  was,  read  the 
and  asked  him  if  he  would  make  his  mark.  1 
he  would;  that  Dr.  Rue  and  Frank  then  raise 
the  hed,  and  he  took  hold  of  tlie  pen  with  h 
while  the  mark  was  made,  Beaver  liolding  tl 
then  acknowledged  the  deed.  He  said  that  h 
make  the  deed  to  Frank  hecause  of  what  he  o 
the  trouble  and  expense  he  had  been  to  for  1 
was  there  part  of  the  time,  but,  so  far  as  th 
shows,  he  took  no  part  in  the  proceedings  exi 
raise  his  father  in  order  to  hold  the  pen,  and  t 
to  his  father  with  reference  to  making  the 
testimony  is  corroborated  by  Dr.  Roe. 

A  large  number  of  witnesses  were  examined 
ence  to  the  deceased's  mental  condition,  and  tl 
lutely  no  evidence  of  any  weight  or  value  ' 
show  that  in  any  respect  tlie  intellect  of  t 
was  in  anywise  impaired  at  the  time  of  the  ( 
the  deed,  or,  in  fact,  at  any  time,  except  imn 
fore  his  deatli,  which  occurred  on  September 
weakness  at  that  time  appeared  to  be  due  mo 
physieal  disability  than  to  a  direct  aifection  c 
The  testimony  furtlier  shows  that  his  daughl 
M.  Nelson,  was  a  patient  in  the  sanitarium  f< 
of  the  time  that  her  father  was  there;  that  1 
been  in  the  same  room  or  ward  for  a  short  tii 
been  removed  to  anotlier  room  at  his  reques 
the  old  gentleman  Jiad  complained  of  being 
her.     He  also  told  his  steiHlaughter  of  Claris 
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to  him  about  the  disposition  of  his  personal  property. 
On  the  evening  of  the  day  that  the  deed  had  been  executed, 
the  deceased  took  a  will,  which  had  some  time  previously 
been  prepared,  and  handed  the  same  to  his  stepdaughter, 
Mi'S.  Connolly,  w^ho  lived  in  Nuckolls  county,  but  who  was 
visiting  the  home  for  about  a  week  at' this  time.  He  asked 
her  to  read  the  will  to  him,  which  she  did.  By  the  terms 
of  this  instrument  80  acres  of  the  farm  were  left  to  Frank, 
subject  to  the  debts,  and  40  acres  to  Clarissa.  After  read- 
ing it  she  returned  the  will  to  him,  when  he  tore  it  in  two, 
and  at  his  request  she  burned  it.  There  is  other  evidence 
in  the  record  tending  to  show  that  the  disposition  of  the 
property  made  by  the  will  was  known  to  the  family  be- 
fore this.  Under  section  329  of  the  code,  defendants  were 
not  permitted  to  testify  as  to  the  transaction,  so  we  are 
comi)elled  to  look  to  surrounding  circumstances  only  to 
test  the  validity  of  the  conveyance.  The  deceased  was  a 
man  of  intelligence,  had  been  a  member  of  the  county 
board  of  Gage  county,  and  for  many  years  upon  the  school 
board. 

The  plaintiff  contends  tliat  the  circumstances  show  con- 
clusivelv  that  the  deed  was  the  result  of  undue  influence 
exerted  upon  the  failing  mind  and  will  of  the  deceased, 
was  without  consideration,  was  never  delivered,  and  is 
presumptively  void.  The  princii)les  of  ecjuity  jurisdiction 
with  relation  to  such  transactions  are  plain  and  well  set- 
tled, and  have  often  been  announced  by  this  court.  In 
Bennett  v.  Bennett,  65  Neb.  432,  we  said :  "A  court  of 
equity  will  scrutinize  jealously  a  transaction  as  to  which 
there  is  ground  for  holding  that  influence  has  been  ac- 
quired over  a  person  of  weak  mind,  and  has  been  abused. 
Smith  V.  Kay,  7  H.  L.  Cas.  (Eng.)  ♦750,  ♦759.  The  cir- 
cumstances under  wiiich  a  conveyance  was  made,  the  con- 
dition of  the  grantor  at  the  time,  and  the  injustice  to  him 
and  his  heirs  if  it  is  upheld,  may  be  such  as  to  cast  upon 
the  grantee  the  burden  of  showing  that  it  is  untainted 
with  undue  influence,  imposition,  or  fraud,  but  is  the  in- 
telligent and  deliberate  act  of  the  grantor."    In  Gibson  v. 
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Hammang,  63  Neb.  349,  in  rebutting  the  conte 
the  appellant  that  the  relation  of  parent  and  cb 
far  one  of  trust  and  conlideuce  that,  in  any  cat 
one  obtains  a  conveyance  from  the  other,  tlie  b 
upon  the  grantee  to  establiBh  that  the  transact 
fair  and  honest,  it  w'as  said  by  Pound,  C.  :  "Whil 
lation  predisposes  to  trust  and  confidence,  yet  8 
cumstances  of  reliance  op  dependence  of  one  u 
other  or  habitual  trust  ought  to  appear  in  additi 
presumption  of  fraud  or  undue  influence  arises  i 
mere  existence  of  the  relation.  Samson  v.  Samso 
253;  27  Am.  &  Eng.  Ency.  I^w  (Ist  ed.)  488.  W 
parent  is  old  and  feeble  and  dependent  upon  tl 
OB  where  the  child  has  been  given  the  control  aud 
ment  of  the  parent's  affairs,  or  has  been  largely  c 
therein,  or  where  they  have  long  lived  togetiier, 
ciary  relation  may  be  clear  enough,"  And  aga 
other  words,  though  the  relation  of  parent  and  cl 
not  necessarily  and  of  itself  alone  cast  a  burden 
upon  the  one  receiving  a  gift  or  conveyance  from  t 
so  as  to  bring  the  rule  of  law  as  to  burden  of 
cases  of  relations  of  trust  and  confidence  into  pi 
so  far  liable  to  abuse  that  a  strong  presumptior 
may  arise,  from  circumstances  of  a  particular 
which  will  require  close  scrutiny  of  the  transact 
cast  a  burden  upon  the  grantee.  It  is  a  familiar 
that  a  court  of  equity  scans  with  great  jealousy 
action  where  there  are  any  grounds  for  holding 
fluence  has  been  acquired  and  abused,  or  that  cc 
has  been  reposed  and  betrayed.  Smith  v.  Kay, 
Cas.  (Eng.)  •750,  •759."  We  consider  as  settle 
fore,  the  contention  of  plainti£f's  counsel  that  the 
tion  in  this  case  should  be  closely  scrutinized,  i 
the  burden  is  upon  the  defendants  to  overcome  the 
presumptions  arising  under  such  circumstances. 
We  are  unable  to  find  any  evidence  in  the  recor 
tain  the  allegations  of  the  petition  that  the  decei 
of  unsound  mind  to  such  »n  estent  as  to  be  inca 
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transacting  business  at  the  time  of  the  execution  of  the 
deed.  Taking  all  the  circumstances  of  the  case  together, 
and  bearing  in  mind  that  a  court  of  equity  will  closely 
scrutinize  such  a  transaction,  we  are  convinced  that  the 
change  in  conditions  subsequent  to  the  time  that  the  will 
was  made,  the  added  care  and  trouble  which  the  sickness 
of  the  deceased  imposed  upon  his  son  and  his  wife,  and 
the  additional  expense  which  would  all  fall  up6n  Frank 
if  the  disi)osition  of  his  property  made  by  the  will  was 
not  changed,  operated  to  induce  the  deceased  to  make  the 
conveyance.  West  v.  West^  84  Neb.  169.  His  daughter 
was  apparently  provided  for.  She  was  a  married  woman 
of  about  33  years  of  age  at  this  time,  living  with  her  hus- 
band in  a  distant  county.  It  is  true  she  had  a  little  son 
who  had  been  named  after  the  deceased,  but  no  provision 
had  been  made  for  the  grandson  in  the  will,  and  there  was 
nothing  to  indicate  that  he  was  in  his  grandfather's  mind 
at  the  time  of  the  execution  of  either  deed  or  will. 

The  plaintiff  contends  that  there  is  no  proof  of  the  de- 
livery of  the  deed.  It  is  true  that  the  notary  does  not 
state  what  was  done  with  the  deed  after  the  grantor  made 
his  mark  and  acknowledged  it,  except  to  say  that  it  was 
witnessed  by  himself  and  Dr.  Roe.  It  is  an  established 
principle  that  the  possession  of  a  deed  by  the  grantee  is 
ordinarily  prima  facie  evidence  of  delivery,  and  that  the 
burden  of  proof  is  upon  him  who  disputes  this  presump- 
tion. Wilson  V,  Wilson,  85  Neb.  167;  Roberts  v.  Swear- 
ingen,  8  Neb.  363;  Brittain  v.  Work,  13  Neb.  347.  The 
deed  was  recorded  about  2  o'clock  in  the  afternoon  of  the 
same  day.  While  there  is  no  evidence  as  to  this  fact,  it 
was  probably  taken  to  Beatrice  by  the  notary.  The  fact, 
however,  that  in  the  evening  the  deceased  called  for  his 
will  and  destroyed  it  is  a  circumstance  tending  to  show 
that  he  had  previously  made  another  disposition  of  his 
property,  and,  when  taken  in  connection  with  the  circum- 
stances attending  the  making  and  signing  of  the  deed, 
indicates  that  he  was  of  the  opinion  that  the  changed  dis- 
position had  been  made  effective.     We  think  the  circum- 
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stances  taken  in  connection  with  the  pr 
from  possession  of  the  deed  were  suflQ 
delivery. 

The  case  is  very  near  the  border  line, 
show  any  mestal  weakness  carries  great 
judge  had  the  witnesses  before  him,  ai 
to  have  been  carefully  tried,  and  witl 
crimination  as  to  the  exclusion  of  incom] 
the  part  of  the  defendants.  After  acco 
the  presumptions  which  the  law  affords, 
that  the  conclusion  of  the  trial  court  sh 

The  judgment  of  the  district  court  th 


Jambs  8.  Reed,  appellee,  v.  Chicagi 
QuiNCY  Railway  Company,  a 

Filed  Febbuabz  10,  1910,-    No.  1 

1.  Vatera:  Railboad  EMSANKUEnT:   Dauaoeb. 

paid  to  a  riparian  owner  for  the  diversion 
land,  sucb  damages  do  not  cover  luture  I 
tbe  defective  construction  of  a  railroad  ei 
manner  as  to  retain  flood  waters  which  < 
escaped  through  a  natural  channel. 

2.  :  Ibjtibi  to  Crops;  Accrual  of  Action. 

crops  Is  caused  b^  tbe  negligent  construct 
bankment,  which  arrested  and  held  upoi 
waters  ot  a  natural  stream,  the  cause  of 
date  ot  tbe  injury,  and  not  at  tbe  date  of  t 
tlon  ot  tbe  Improvement.  Chicago.  B.  A  Q. 
Neb.  G63. 

3.  Evidenca  examined  and  held  to  sustain  the  ve 


Appeal  from   the  district  court   for 
Habby  8.  Ddngan,  Judge.     Affirmed. 
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J.  E.  Kclbyy  Frank  E.  Bishop  and  Fred  M.  Deweese, 
for  appellant. 

Oomer  Thomas  and  John  Eversoii,  contra, 

Letton,  J. 

The  plaintiff  is  a  resident  of  Harlan  county,  owning 
land  which  lies  in  the  valley  of  Sappa  creek,  which  is  a 
small  stream  running  easterly  and  emptying  into  the  Re- 
publican river.  The  railroad  track  of  the  defendant  com- 
pany runs  about  20  rods  south  of  the  south  line  of  plain- 
tiffs land,  crossing  the  creek  about  a  quarter  of  a  mile 
west  of  the  west  line  of  plaintiffs  land,  and  also  a  few 
rods  east  of  the  plaintiffs  east  line.  From  the  point 
where  the  railroad  crossed  it  to  the  west  of  the  plaintiffs 
land  the  creek  originally  flowed  in  a  northeasterly  direc- 
tion into  and  through  his  premises,  thence  curved  again 
to  the  southeast  to  a  point  south  and  east  of  his  land, 
where  it  was  again  intersected  by  the  railroad.  A  solid 
embankment  was  constructed  across  the  stream  at  both 
points  of  crossing,  except  that  at  the  east  crossing  two 
iron  drainage  pipes,  each  24  inches  in  diameter,  were 
placed  in  the  embankment  to  drain  the  old  bed  of  the 
stream  north  of  the  railroad,  and  dispose  of  the  natural 
drainage  of  the  lands  lying  north  and  west,  wliich  was 
discharged  into  the  old  bed  by  several  long  ravines.  The 
railroad  company  dug  a  new  channel  for  the  stream  from 
the  point  where  the  embankment  dammed  it  on  tlie  west 
to  where  it  crossed  the  channel  again  on  the  east,  so  that 
the  stream  when  it  struck  the  embankment  was  diverted 
at  right  angles  across  the  chord  of  the  arc  formed  by  its 
old  channel  and  the  railroad,  and  ran  in  tlie  ditch  dug 
along  the  south  side  of  the  railroad.  In  1886-1887,  at  tlie 
time  the  railroad  was  built,  the  change  in  the  stream  was 
made  with  the  consent  of  John  Reed,  a  brother  of  the 
plaintiff,  who  then  owned  the  land,  and  he  was  paid  |150 
dan^ges  for  this  diversion  of  the  stream  from  its  natural 
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course.  In  1903  the  plaintiff,  with  knowledge  of  these 
facts,  purchased  the  land.  On  July  1,  1905,  there  was  an 
excessive  fall  of  rain  in  this  vicinity,  bet\yeen  five  and  six 
inches  falling  during  the  latter  part  of  the  night  and 
early  in  the  morning  of  July  1,  1905.  The  flood  waters, 
which  before  the  construction  of  the  railroad  had  over- 
flowed the  channel  of  the  creek  and  flowed  down  what  is 
known  as  the  "first  bottom",  following  the  windings  of 
the  stream,  being  impeded  by  the  railroad  embankment, 
and  the  new  channel  not  being  of  capacity  to  carry  them 
off  rapidly,  accumulated  until  they  rose  to  a  height  suffi- 
cient to  flow  over  the  railroad,  which  was  washed  out,  and 
the  waters  rushed  into  the  old  channel.  The  flood  waters 
were  again  dammed  by  the  embankment  to  the  east  of 
plaintiff's  land  where  the  two  drain  pipes  were  placed. 
The  wat^r  again  accumulated  until  it  rose  to  the  top  of 
the  embankment,  when  it  again  broke  through  at  or  near 
the  old  channel.  The  plaintiff's  land  was  flooded  to  a 
height  of  from  six  to  ten  feet,  ruining  his  crops,  destroying 
his  hay  and  corn  in  crib,  injuring  the  furniture  in  his 
house,  and  drowning  his  domestic  animals,  damages  for 
which  he  seeks  to  recover  in  this  action. 

The  petition  alleges  that  the  defendant  negligently  and 
carelessly  failed  to  build  or  maintain  a  bridge  or  other 
means  for  the  water  to  escape  at  the  place  to  the  east  of 
plaintiff's  farm,  where  the  railroad  crossed  the  channel, 
but  negligently  built  an  embankment  there,  and  that  dur- 
ing wet  periods  of  the  year  a  large  amount  of  water  flowed 
into  the  old  channel,  but  could  not  escape  therefrom,  and 
would  overflow  and  stand  upon  plaintiff's  land,  and  that 
the  defendant  negligently  failed  to  maintain  a  sufficient 
dam  or  embankment  at  the  point  where  it  sought  to  di- 
vert the  stream  from  the  natural  channel  to  the  artificial 
channel,  and  that  by  reason  of  this  negligence  the  water 
on  the  1st  of  July,  1905,  flowed  over  the  artificial  em- 
bankment into  the  old  channel,  and  on  account  of  no 
proper  means  of  escape  being  provided  they  caused  the 
damage  complained  of. 
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The  defendant  alleged  that  the  railroad  was  built  in 
1887  as  now  constructed;  that  the  then  owner  was  paid 
all  damages  by  reason  of  such  construction;  that  the 
present  condition  existed  at  the  time  plaintiff  secured  any 
rights  in  the  land,  as  he  w^ell  knew ;  that  whatever  dam- 
ages resulted  from  the  construction  of  the  railroad  and 
the  change  in  the  channel  of  the  creek  occurred  in  1887, 
and  that  the  cause  of  action,  if  any,  accrued  at  that  time. 
It  is  also  alleged  that  the  flood  was  of  such  unusual  and 
unprecedented  and  excessive  character  as  never  had  been 
known  in  that  vicinity  before;  that  the  valley  lands,  re- 
gardless of  the  nearness  of  the  railroads,  were  flooded  to  a 
great  height  for  many  days;  that  the  railroad  was  over- 
flowed and  washed  away  in  many  places  by  the  flood, 
which  was  of  such  a  character  as  to  constitute  "an  act  of 
God",  which  the  railroad  company  could  not  have  an- 
ticipated and  prevented.  Plaintiff  recovered  judgment, 
from  which  defendant  appeals. 

We  will  consider  the  errors  assigned  in  the  order  of 
their  presentation  in  defendant's  brief. 

1.  It  is  contended  that  the  evidence  establishes  the  de- 
fense that  the  flood  was  so  unprecedented  and  unusual 
that  the  defendant  could,  not  reasonably  be  required  to 
anticipate  its  occurrence,  and  was  of  such  a  character  as 
to  come  within  the  class  of  happenings  teclinically  known 
as  the  "act  of  God."  A  number  of  witnesses  testified  it 
was  the  highest  flood  they  had  ever  seen  in  the  valley, 
either  before  or  since;  that  hay,  dead  animals  and  other 
articles  were  carried  away  by  it.  Some  of  defendant's 
own  witnesses,  however,  say  that  the  waters  in  1887  rose 
to  within  a  few  inches  of  the  top  of  the  grade,  and  one 
witness  for  the  defendant  testifies  on  cross-examination: 
"Q.  Now,  as  to  the  height  of  the  water,  it  has  been  up  to 
about  the  ties  before?  A.  Within  a  few  inclies  of  the  ties; 
yes,  sir.  Q.  A  number  of  times?  A.  Well,  about  three 
times  that  I  know  of  before  that,  it  has  been  up  pretty 
high  there."  Another  witness  testifies  that  they  "had  a 
few  floods  after  that  was  just  as  bad."     Taking  all  the 
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testimony  with  respect  to  the  vi 
think  the  jury  were  warranted  in 
out  of  the  railroad  emhankment  I 
ing  down  the  course  of  the  old 
quent  flooding  of  tlie  plaintiff's  1 
such  waters  wiiere  the  lower  chai 
reasonably  have  been  expected  fi 
previously  in  that  locality.  We 
tains  the  finding  of  the  jury  upoi 

2.  It  is  next  argued  that  the  < 
to  by  the  laudowner,  and  damagi 
clearly  shows  that  the  damages  \ 
for  the  right  to  change  the  stre; 
from  his  land.  Tliis  transaction, 
shows,  had  nothing  whatever  to 
construction  of  the  railroad,  excej 
the  stream,  which,  as  riparian  owi 
have  flow  as  it  liad  always  flowed 

3.  It  is  next  contended  that  tl 
lowlands  on  the  north  side  of  the 
obtained  by  prescription.  It  is  i 
accumulated  in  the  old  channel  fi 
rounding  lands  and  damaged  thi 
low  land,  and  that,  since  this  coi 
since  the  building  of  the  railroad 
flowage  had  been  obtained.  The  < 
injuries  to  the  crops,  furniture, 
for  injuries  to  the  land  itself.  \\ 
B.  d  Q.  R.  Co.  V.  Emmert,  53  Neb. 
Co.  V.  Mitchell,  74  Neb.  563,  and 
Co.  V.  Andreescti,  62  Neb.  456  th 
fall  within  the  rule  contended  fo: 
the  crops  and  lands  of  one  is  cauf 
struction  of  a  railroad  embankm 
held  upon  said  lands  the  flood  wa 
such  party's  cause  of  action  ace 
injury,  and  not  at  the  date  of  thi 
of  the  improvement,"    There  is  ah 
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to  show  that  claims  for  damages  had  been  made,  and  that 
in  1902  or  1903  defendant  paid  the  plaintiffs  grantor  |50 
as  damages  for  crops  destroyed  by  water. 

The  defendant  complains  of  instruction  No.  8,  wliich, 
in  effect,  tells  the  jury  that  the  defense  of  an  ^'act  of  God" 
is  an  affirmative  defense,  and  the  burden  of  proof  is  upon 
the  defense  to  establish  it,  and  criticises  severely  the  state- 
ment that,  if  you  "find  that  such  injury  was  not  occasioned 
by  an  act  of  negligence  on  the  part  of  the  defendant, 
*  *  *  then  your  verdict  should  be  for  the  defendant." 
The  objection  to  the  form  of  this  instruction,  as  well  as 
to  No.  9  and  of  others  treating  on  this  subject,  we  think 
it  is  unnecessary  to  consider  because  the  evidence  war- 
rants the  conclusion  that  the  jury  found  that  the  flood 
was  not  of  such  an  unprecedented  character  as  to  consti- 
tute an  "act  of  God'\  and  that  defendant  by  the  exercise 
of  reasonable  care  might  have  prevented  the  backing  up 
of  the  water  upon  plaintiff's  land,  at  least  to  a  greater 
height  than  other  lands  where  the  flow  was  unobstructed. 
We  think  it  clear  from  the  evidence  that,  even  if  the  rail- 
road embankment  had  not  been  constructed,  tlie  volume 
of  the  freshet  would  have  covered  much  of  tlie  lower  por- 
tion of  plaintiff's  land.  The  evidence  shows  that  the 
stream  was  out  of  its  banks  and  covered  the  "first  bot- 
tom" of  the  creek  for  several  miles  above.  But  it  also 
shows  that  the  "first  bottom"  above  the  railroad  enil)ank- 
ment  was  from  a  quarter  to  more  than  a  half  mile  wide; 
that  the  point  where  the  new  channel  was  cut  was  close  to 
the  high  bank  of  the  "second  bottom"  on  the  south ;  and 
that  the  space  between  the  railroad  embankment  and  this 
bank  was  only  from  about  100  to  200  fi^et  wide,  so  that 
the  volume  of  flood  waters  which  had  spread  over  the  en- 
tire "first  bottom"  were  concentrated  at  this  iK)int;  and 
that,  as  soon  as  the  railroad  embankment  was  washed  out 
so  as  to  furnish  an  outlet,  the  waters  above  rapidly  fell. 
While  the  waters  would  probably  have  covered  most  of  the 
"first  bottom"  on  plaintiff's  land  if  no  railroad  grade  had 
been  erected,  we  are  satisfied  that  they  would  not  have 


kebraSka  kepokts. 


roaclied  tlie  height  to  wliiirli  tliey  rose  by  sev 
had  not  been  fbeie,  or  if  free  passageway 
forded.  We  tbink  it  clear  tliat  all  tlie  damai 
tiflf  suffered  did  not  result  from  the  constri 
embaDknient,  and  tiiat  in  coniiiion  with  otiii 
bave  suttered  by  tlie  flood  in  any  event.  Tl 
however,  made  no  issue  njion  this  point  either 
in^jH  or  the  evidence,  and,  liaving  relied  sol 
defenses  before  mentioned,  we  oannot  appopi 
in  tliis  proceedintj. 

It  is  urged  that  the  anumnt  of  the  verdic 
ported  by  tlie  teHtiniony;  tliut  there  is  no  evi 
tain  the  verdiet  witti  regard  to  the  claim 
alfalfa  bay,  chickens,  gai-den,  and  honwbob 
that,  since  the  jury  were  left  at  liberty  to  e: 
damages  witiiout  testimony,  tliere  is  preji 
The  record  shows  that,  as  to  a  number  of  ite 
of  value  offered  by  plaintiff  was  erroneou 
upon  objeitions  by  defendant's  counsel,  but 
pie  competent  proof  of  damage  to  an  amount 
the  sum  fixed  by  the  verdict,  even  excluding 
of  corn,  the  fruit  trees,  garden,  and  a  nuni 
items  which  were  damaged  or  destroyed,  but 
the  evidence  of  value  was  excluded.  From  a 
sideration  of  the  record,  we  are  inclined  to  tl 
guarded  the  defendant  from  paying  any  di 
than  those  suffereil  by  the  plaintiff  in  exces! 
probably  would  have  suffered  but  for  the  i 
and  that  the  amount  of  recovery  is  not  unj 
whole  record,  we  find  no  error  prejudicial 
upon  the  theory  it  adopted  in  the  trial  of  t 
which  has  been  presented  here. 

The  judgment  of  the  district  court  is 
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Glen  L.  Metzger  et  al.,  appellees,  v.  Royal  Neighbors 

OE  America,  appellant. 

Filed  February  10,  1910.    No.  15,852. 

1.  Insurance:  Action:    Evidence.    "A    fraternal    insurance     company 

cannot  have  the  benefit  of  its  by-laws  and  amendments  thereto, 
in  defending  against  a  death  claim,  unless  certified  copies  of  such 
by-laws  and  amendments  have  been  filed  with  the  auditor  of  pub- 
lic accounts."  Hart  v.  Knights  of  the  Maccabees  of  the  World,  83 
Neb.  423. 

2.  Witnesses:  Privileged  Communications.    In  an  action  prosecuted 

by  children  of  a  deceased  mother  upon  a  certificate  of  insurance 
on  her  life  executed  for  their  benefit,  the  surviving  husband  will 
not  be  permitted  over  their  objections  to  testify  to  privileged 
communications  made  to  him  by  her  during  marriage  unless  the 
privilege  Is  waived. 

3.  Error  committed  In  excluding  evidence  is  cured  by  the  subsequent 

admission  thereof. 

4.  Trial:   Exclusion   of  Evidence.    Testimony,   apparently   irrelevant 

at  the  time  it  is  offered,  may  be  lawfully  excluded  if  the  party 
seeking  its  admission  does  not  state  to  the  court  that  evidence 
which  he  expects  to  introduce  will  make  the  profTered  testimony 
relevant. 

5.  Appeal:  Evidence:  Offer  of  Proof.    If  objections  are  sustained  to 

questions  propounded  to  a  witness  on  his  direct  examination,  an 
offer  should  be  made  to  prove  a  relevant  fact  responsive  to  the 
question,  or  the  ruling  will  not  ordinarily  be  reviewed  in  this 
court. 

B. :  .    In  an  action  at  law  submitted  to  a  Jury,  if  a  logical 

reason  exists  for  rejecting  part  of  a  witness'  testimony,  and  with 
that  part  excluded  the  evidence  will  sustain  the  verdict,  the  Judg- 
ment will  not  be  disturbed  on  appeal  on  the  ground  that  it  is  not 
supported  by  the  evidence. 

7. :  iNSTBUCTiONB.    If  the  instructions  taken  altogether  are  more 

favorable  to  the  losing  party  than  the  record  warrants,  a  verdict 
will  not  be  set  aside  because  in  minor  details  some  of  them  may 
with  propriety  be  criticised. 

8.  New  Trial:  Newlt  Discov-bred  Evidence.  "Before  the  defendant  is 
entitled  to  a  new  trial  on  the  ground  of  newly  discovered  evl- 
dence,  it  must  appear  that  due  diligence  was  exercised  to  pro- 
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cure  such  evidence  upon  the  original  trial,  a 
no  fault  or  neglect  of  the  part?  making  the  i 
evidence  was  not  then  produced."  Grand  Li 
Bartet,  69  Neb.  636. 

Appeal  from  the  district  court  tor 
Haeuy  S.  Dungan,  Judge.    Affirmed. 

John  D.  Dvnnison,  Jr.,  C.  M.  Miller  am 
for  appellant. 

John  Evcrsoti  and  J.  (i.  Thompson,  <x 

Boot,  J. 

This  is  an  action  against  a  fraternal  in 
upon  its  certificate  payable  to  the  assn 
dren.  Plaintiffs  prevailed,  and  defendan 
a  /ormer  auhmiBsion  tlie  appeal  was  d 
of  the  condition  of  the  record.  85  Neb. 
has  been  supplied,  and  the  cause  comes 
cision  upon  the  merits. 

1.  The  defense  is  that  the  assured,  in 
terms  of  said  certificate  while  pregnant, 
lawfully  caused  a  physician  to  commit  i 
her  person.  Certain  conditions  in  the  a 
surance,  in  the  certificate  and  in  defend 
pleaded  to  demonstrate  that  upon  the  f; 
not  liable,  Tliese  allegations  are  denied 
1901,  in  the  application  made  by  the  at 
sion  into  the  order,  she  agreed  to  confoi 
to  the  laws,  rules  and  usages  of  the  soci 
or  thereafter  adopted.  Defendant's  by-1 
tained  no  conditions  for  forfeiture  oth< 
forth  in  the  certificate.  By  paragraph  i 
cate  it  is  provided,  among  other  things: 
holding  tliis  certificate  •  •  •  shall  ( 
ber's  own  hands,  wlien  sane  or  insane, 
occur  in  consequence  of  a  duel,  or  of  an 
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tempted  violation  of  the  laws  of  any  state  or  territory  of 
the  United  States,  ♦  ♦  ♦  then  this  certificate  shall  be 
null  and  void  and  of  no  effect  and  all  moneys  which  have 
been  paid,  and  all  riglits  and  benefits  which  may  have  ac- 
crued on  account  of  this  certificate,  shall  be  absolutely 
forfeited,  and  this  certificate  shall  become  null  and  void." 
Subsequently,  in  1903  and  1905,  defendant's  by-laws  were 
amended,  and,  as  thus  changed,  provided  that,  "if  the 
death  of  a  member  results  from  criminal  or  self-inflicted 
abortion  or"  miscarriage,  the  benefit  certificate  of  such 
member  shall  be  absolutely  null  and  void,  and  all  liability 
of  the  society  thereon  shall  by  reason  thereof  be  extin- 
pjuished."  Plaintiffs'  counsel  stipulated  that  the  by-laws 
had  been  amended,  and  that  certified  copies  thereof  "shall 
be  admitted  in  evidence  without  objection  except  ma- 
teriality or  relevancy."  The  1901  by-laws  and  the  by-laws 
as  amended  in  1903  and  in  1905  were  introduced  in  evi- 
dence, but  there  is  no  proof  that  they  were  filed  in  the 
oflBce  of  the  auditor  of  public  accounts,  and  hence  they 
are  immaterial  for  the  purposes  of  this  case.  Hart  v. 
Knights  of  the  Maccabees  of  the  World,  83  Neb.  423.  It 
was  suggested  at  the  bar  that  the  aforesaid  stipulation 
waived  proof  of  the  filing  of  the  amended  by-laws,  but 
the  argument  is  not  sound.  By  stipulating,  plaintiffs' 
counsel  only  relieved  defendant  of  the  burden  of  proving 
the  adoption  of  the  by-laws  and  amendments  thereto. 

2.  Defendant  has  not  alleged  nor  attempted  to  prove 
a  state  of  facts  essential  to  bring  its  defense  within  the 
provisions  of  section  6  of  the  criminal  code,  but  by  aver- 
ment of  alleged  facts  and  by  direct  reference  to  section 
39  of  said  code  the  defense  is  based  upon  a  violation  of 
section  39,  supra,  which  is  as  follows:  "Any  physician 
or  other  person  who  shall  wilfully  administer  to  any 
pregnant  woman  any  medicine,  drug,  substance,  or  tiling 
whatever,  or  shall  use  any  instrument  or  other  means 
whatever,  with  intent  thereby  to  procure  the  miscarriage 
of  any  such  woman,  unless  the  same  shall  have  been  neces- 
sary to  preserve  the  life  of  such  woman,  or  shall  have 
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beeD  advised  by  two  physicians  to  be  neceKs 
purpoHe,  shall  be  punishwl  by  iniprisoiiinont  i 
jail  not  more  than  one  year,  or  by  fine  not  e 
hundred  dollars,  or  by  both  sach  fine  and  im 
Tlie  trial  eoui-t  instructed  the  jury,  in  el 
the  assured  procured  au  unlawful  abortioi 
formed  upon  herself  and  death  resulted  thei 
verdict  should  be  for  defendant.  Instructii 
■t  is  as  ffdlows:  "You  are  instrueted  by  the  c 
tlie  unlawful  act  of  the  assured  to  work  a  fo 
not  ncoessary  Ihat  the  act  should  be  the  dire 
the  precise  consequence  which  actually  fol 
have  been  forcKcen.  It  is  enough  if  tlie  act 
in  itself  and  the  consei] ueiices  flDwing  from  ii 
might  have  been  exjH-cted  lo  ]ia]>pen,  foi"  in  r 
ultimate  result  is  traced  hack  to  tlie  origin; 
cause.  Therefore,  if  you  find  tliat  the  deceas 
Metzger,  had  reason  to  know  that  tlie  unlawfi 
mitting  to  an  attempted  abortion  endangered 
will  find  for  the  defendant.  If  you  find  from 
that  the  act  of  Mary  A.  Metzger  in  sutimitti 
tempted  abortion  was  unlawful,  and  that 
reasonably  have  been  expected  to  result  tiie 
the  causative  connection  between  the  unlawfn 
death  is  established,  and  it  will  be  jour  dm 
favor  of  the  defendant."  The  jury  were  furth 
that,  if  the  assured  came  to  lier  death  as  1 
criminal  orKclf-inflicted  abortion  or  niiscarria 
violation  or  attempted  violation  of  the  laws  ol 
territory  of  the  United  States,  the  certificate  i 
be  null  and  void.  Section  39  of  tlie  criminal 
forth  at  length  in  the  instructions,  and  the  ji 
that,  if  the  assured  voluntarily  submitted  ti 
operation  and  death  resulted  tlierefrom,*tliey 
for  defendant.  Finally,  they  were  instructed 
assured  died  as  the  result  of  an  ojieration  p 
Dr.  Conklin  in  his  attempt  to  relieve  her  froi; 
from  which  she  was  suffering,  not  the  result 
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pleaded  in  defendant's  answer,  they  should  find  for  plain- 
tiffs. 

Defendant  called  the  assured's  surviving  husband,  and 
propounded  to  him  many  questions  calling  for  information 
communicated  to  him  by  his  wife.  Objections  to  these 
questions  were  sustained.  Section  332  of  the  code  is  as 
follows:  "Neither  husband  nor  wife  can  be  examined  in 
any  case  as  to  any  communication  made  by  the  one  to  the 
other  while  married,  nor  shall  they,  after  the  marriage 
relation  ceases,  be  i)efmitted  to  reveal,  in  testimony,  any 
rsuch  communication  made  while  the  marriage  subsisted." 
By  section  334  of  the  code  the  interested  spouse  may 
waive  said  privilege.  We  think  the.  court  committed  no 
error  in  this  regard.  The  husband's  testimony  was  not 
for  the  benefit  of  his  late  wife's  estate,  nor  did  the  witness 
or  plaintiffs  waive  the  statutory  privilege,  Stanley  v. 
Montgomery f  102  Ind.  102. 

Defendant  complains  because  the  court  ruled  that  the 
husband  need  not  testify  to  the  fact  that  he  gave  Dr. 
Trostler  a  promissory  note  about  the  time  of  the  alleged 
abortion.  This  was  not  a  privileged  communication,  but 
the  fact  was  established  by  the  doctor's  testimony.  We 
think  no  error  would  have  been  committed  in  permitting 
the  witness  to  testify  concerning  the  purpose  for  which 
said  note  was  given.  Before  asking  the  question,  defend- 
ant had  not  connected  that  purpose  with  any  criminal 
conduct  on  the  part  of  Dr.  Trostler  or  of  the  deceased, 
nor  did  its  counsel  suggest  the  missing  link  would  be  sup- 
plied, and,  under  the  circumstances,  we  think  the  court 
acted  within  its  discretion  in  sustaining  thc5se  objections. 
The  Avitness  testified  to  the  condition  of  his  wife's  health 
about  the  time  she  was  in  Dr.  Trostler's  care,  and  said 
that  he  did  not  know  for  certain  and  could  not  state,  ex- 
cept from  statements  made  by  her,  the  purpose  of  the 
physician's  visit,  nor  inform  the  jury  what  the  doctor  did 
to  his  wife.  So,  whether  the  court  ruled  wisely  or  other- 
wise concerning  many  questions  propounded  to  the  hus- 
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band,  defendant's  counsel  finally  secured  from 
statements  which,  if  true,  indicated-  that  he'a 
sist  the  defense  without  divulging  privileged 
tions  mitde  to  him  by  his  wife,  and  that  privil 
sisted  upon.  The  woman's  pregnancy  is  establi 
testimony  of  at  least  one  other  witness,  and  is 
dieted. 

3.  Dr.  Conlilin  succeeded  Dr.  TrosfI(;r  as  tl 
physician,  and  testified  for  the  defendant  t( 
that  before  treating  his  patient  he  required  M 
Metzger  to  sign  a  written  statement  wherein  t 
ated  him  from  all  blame  beciiuse  of  results  fl' 
an  attempted  abortion  committed  by  Dr.  Tpo 
document  the  witness  stated  was  lost,  but  b 
an  alleged  copy,  wliich  was  excluded  by  the  ■ 
witness,  however,  testified  to  the  contents  of  I 
paper,  so  the  fact  was  before  the  jury. 

4.  Since  defendant's  counsel  did  not  offer  U 
fact  after  objections  to  certain  questions  on 
amination  of  its  witnesses  were  sustained,  i' 
review  errors  assigned  upon  such  rulings, 
were  allowed  to  answer  relevant  questions  whii 
held  improper  at  other  stages  of  the  trial,  a 
instances  were  refused  permission  to  testify  a  i 
concerning  subjects  discussed  in  answers  therel 
by  them,  so  that  apparent  errors  argued  upon  i 
tion  of  the  entire  bill  of  exceptions  are  founi 
real.  An  attempt  was  made  to  prove  that 
Thomas  while  county  attorney  of  Harlan  coun 
trol  of  a  written  dying  declaration  made  by  Mj 
but  the  record  discloses  the  witness  was  not 
with  the  handwriting  or  tlie  signature  of  the  a 
was  there  any  competent  foundation  laid  to  es' 
said  document  contained  the  statements  refer 

5.  It  is  in.sisted  tliat  the  verdict  is  not  susta 
evidence.  It  will  be  borne  in  mind  that,  in  t 
the  record,  it  devolved  upon  defendant  to  pro 
assured  came  to  her  death  as  a  resqlt  of  a  i 
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attempted  violation  of  the  law,  and  that  it  pleaded  the 
assured  came  to  her  death  as  a  result  of  a  violation  of 
section  39  of  the  criminal  code.  It  appears  from  the  evi- 
dence: That  on  the  23d  day  of  September,  1906,  Mrs. 
Metzger  consulted  Dr.  Trostler,  and  was  probably  treated 
bv  him  until  about  the  9tli  of  October.  Tlie  evidence  is 
meager  concerning  her  ph3\sical  condition,  but  it  may 
fairly  be  inferred  she  Avas  in  ill  health  and  probably  preg- 
nant. From  October  9  until  November  13  tlie  woman  was 
not,  so  far  as  the  evidence  indicates,  under  the  care  of  or 
treated  by  a  physician,  but  on  the  last  named  date  Dr. 
Conklin  was  employed  to  attend  the  woman,  and  called 
to  his  assistance  Dr.  Gardner.  An  examination  disclosed 
an  inflamed  condition  of  her  generative  organs,  and  an 
unsuccessful  attempt  was  made  to  relieve  the  patient  by 
the  use  of  various  remedies  and  instruments  and  by  an 
operation.  Dr.  Bartlett  was  tlien  called  in  consultation, 
and  on  the  18th  Dr.  Elam,  an  expert  in  gynecological 
surgery,  with  the  assistance  of  Drs.  Conklin  and  Bartlett, 
attempted  to  operate  upon  tlie  woman,  but  she  died  before 
the  preliminary  incision  was  completed.  Dr.  Conklin  tes- 
tifies that  Mrs.  Metzger  told  him  that  Dr.  Trostler  had 
attempted  an  abortion  upon  her,  and  there  is  evidence  to 
corroborate  his  statement  that  by  some  means  an  abortion 
had  been  attempted  prior  to  his  connection  with  the  case. 
It  is  not  impossible  to  logically  infer  from  Dr.  Bartlett's 
testimony  that  the  woman  died  as  a  result  of  Dr.  Conk- 
lin's  operation.  The  jurors  may  have  rejected  Dr.  Conk- 
lin's  testimony  concerning  the  woman's  declarations,  and, 
if  they  did  so,  the  verdict  is  not  without  some  support  in 
the  evidence.  It  is  possible  that  the  woman's  condition 
prior  to  November  13  was  brought  about  by  some  unfor- 
seen  and  innocent  cause.  On  the  other  hand,  she  may 
have  attempted  upon  her  own  responsibility  to  operate 
upon  herself.  It  may  be  doubted  whether  an  abortion 
brought  about  or  attempted  bv  the  woman  would  amount 
to  a  violation  of  section  39  of  the  criminal  code.  Hatfield 
V.  QanOj  15  la.  177;  Commonwealth  v,  Wood^  11  Gray 
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(Mass.)  85;  Bishop,  Statutory  Crimes  (Sd 
760.  In  any  event,  the  burden  was  on  defec 
Jish  to  the  satisfaction  of  the  jury  the  facts 
predicated  a  forfeiture  of  the  certificate  in 
do  not  feel  justified  in  disturbing  the  Ter< 
point.  The  instructions  are  criticised,  bii 
gether,  they  are  much  more  favorable  to  d 
the  evidence  justified,  and  it  has  no  just  c 
plaint  upon  this  point. 

6.  Defendant's  showing  of  diligence  was 
to  justify  the  court  granting  a  new  trial  bee 
discovered  evidence.  This  subject  is  targe 
discretion  of  the  trial  court,  and  ordinar 
upon  the  point  is  conclusive.  Grand  Lodge 
V.  Bartes,  69  Neb.  636. 

The  judgment  of  the  district  court  there: 


LODISA  M.    HiLLIGAS,  APPELLEE,  V.   DAVID 
APPELLANT. 

Filed  FiBBnABT  10,  1910.    No.  16,902. 

1.  Vendor  and  Furchaser;  Bora  Fide  Pubchaseb:  j 
AGES.  K.,  being  the  owner  ot  a  tract  ot  unimi 
cupled  land,  sold  end  conveyed  It  to  J„  who  ea 
It  to  H.,  but  neither  deed  was  recorded.  Subset 
flubstantlal  consideration  and  with  knowledge 
chaser  dealred  to  destroy  the  title  K.  had  thert 
sold  and  conveyed  the  land  to  R.,  who  eold  and  ( 
These  deeds  were  duly  recorded.  Eeli,  That  If 
was  a  'bona  flde  purchaser  of  aaid  real  estate,  H 
an  action  for  damages  against  K.,  and  could  ri 
ot  her  Interest  in  said  land  at  the  time  her  t 
destroyed. 

S. :  AcTioiT  FOB  Damages.    On  tha  trial  of  ttu 

offered  to  prove  that  subsequent  to  said  transac 
S25  for  a  deed  for  eftid  land,    Held.  That  defend 


Vol.  86]  JANUARY  TERM,  1910.  69 


HiUlgas  V.  Kur.». 


to  make  said  proof  in  mitigation  of  plaintiff's  damages,  but  that 
under  the  circumstances  of  this  case  the  fact  did  not  disable  her 
from  prosecuting  her  suit. 

3.  Errors  without  prejudice  to  a  litigant  will  not  work  a  reversal  of  a 
Judgment  otherwise  supported  by  the  evidence  and  the  law. 

Appeal    from    the    district    court    for    York    county: 
Haevey  D,  Travis,  Judge.    Affirmed  on  condition, 

France  &  France,  L,  O.  Pfeiffer  and  Morning  &  Led- 
with,  for  api>el]ant. 

Power  d  Meeker  and  WiJiam  E.  Shuntan,  contra. 

Boot,  J. 

This  is  an  action  for  damages.    Plaintiff  prevailed,  and 
defendant  appeals. 

The  facts  underlying  this  case  are  that  in  1899,  defend- 
ant owned  a  half  section  of  unimproved,  unoccupied  land 
in  Deuel  county  of  but  little  value.  In  that  year  he  sold 
and  conveyed  the  land  by  warranty  deed  to  a  Mr.  Jones, 
and  Jones  sold  and  conveyed  it  to  plaintiff,  who  resided 
in  Lincoln  county.  The  deeds  were  not  recorded,  and  the 
land  remained  unoccupied,  except  as  strangers  to  the 
title  pastured  cattle  thereon.  In  1906  the  treasurer  of 
Deuel  county,  Mr.  Boudebush,  noticed  that  taxes  levied 
upon  the  land  for  many  preceding  years  were  unpaid,  and, 
after  ascertaining  the  name  of  the  record  owner  and  his 
residence,  wrote  to  defendant.  Subsequently  Boudebush 
conferred  with  Kuns,  purchased  the  land  in  September  of 
1906  for  f 600  subject  to  the  taxes,  and  received  a  qui^ 
claim  deed  from  Kuns,  which  Boudebush  at  once  recorded. 
Subsequently  Boudebush  sold  the  land  and  conveyed  it 
by  special  warranty  deed  to  Mr.  Delatour  for  f900  subject 
to  said  taxes.  Plaintiff  alleges  that  Boudebush  and  De- 
latour were  bona  fide  purchasers  without  notice  or  knowl- 
edge of  her  title,  and  that  they  bought  the  real  estate 
relying  upon  the  records  of  Deuel  county,  all  of  which 
defendant  well  knew;  tliat  by  reason  of  the  premises  she 
has  been  deprived  of  her  title  to  het  damage,  etc,     De- 
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fendant  admits  in  bis  answer  that  he  ownc< 
1899  and  conveyed  it  to  Jones ;  tliat  Jones  c 
plaintiff,  and  thereafter  defendant  executed  ; 
to  Roudebush  a  quitclaim  deed  therefor.  ^ 
defense,  he  alleges  that  about  April  2,  1907, 
and  conveyed  the  land  by  warranty  deed  an« 
Iier  interest  therein,  and  is  estopped  from  s. 
she  was  not  the  owner  thereof  subsequent  t 
the  deed  from  defendant  to  Roudebush.  A 
the  second  defense  was  sustained. 

1.  Defendant's  couuKel  argue  that  plaii 
cause  of  action  is  alien  to  the  law  and  wil 
a  judgment  in  her  favor.  We  do  not  agi-i. 
Defendant  is  charged  with  knowledge  that 
deed  first  recorded  takes  precedence  over  t 
subsequently  recorded,  provided  the  later 
bona  fide  purchaser  within  the  meaning  of 
is  also  conclusively  presumed  to  know  that 
of  the  subsequent  grantee,  if  a  bona  fide  pi 
prevail  over  the  holder  of  a  title  based  up 
unrecorded  deed.  Kuns  received  a  substant 
tion  for  his  setoud  conveyance,  and  testifiei 
told  by  Roudebush  that  Roudebush  held  a  ti 
he  expected  to  i)erfect  by  defendant's  conve 
knew  that  he  was  placing  an  instrument  in 
hands  which  might  be  used  dire»;tly  or  in 
means  to  destroy  the  title  Kuns  had  tlieretol 
This  is  not  a  case  where  a  deed  has  been  ini 
for  a  nominal  consideration  for  the  benetil 
benefit  of  those  holding  under  the  grantor 
conveyance,  nor  an  instance  where  the  gi'i 
theretofore  conveyed,  or,  having  conveyed,  h. 
he  had  the  right  to  rescind. 

The  legislature  has  taken  notice  of  tlie  p< 
isting  under  just  such  a  state  of  facts  as  tt 
sents,  and  has  enacted  by  section  127  of  the  < 
"If  any  person  or  persons  shall  knowingly  i 
any  tract  of  land  without  having  title  to  th 
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in  law  or  equity,  by  descent,  devise,  or  evidence,  by  a  writ- 
ten contract  or  deed  of  conveyance,  with  intent  to  defraud 
the  purchaser,  or  other  person,  every  person  so  offending 
shall  be  imprisoned  in  the  penitentiary  not  more  than 
seven  years  nor  less  than  one  year."  In  our  opinion  a 
common  law  writ  can  be  framed  to  support  a  cause  of 
action  in  plaintiflTs  favor,  and  certainly  tlie  code  is  not 
inferior  to  the  earlier  procedure  in  sug^jesting  forms  and 
methods  to  be  employed  in  meting  out  justice  between 
men.  At  common  law  the  suit  would  be  an  action  on  the 
case.  This  action  is  said  to  be  in  the  nature  of  a  l>ill  in 
equity  and  founded  upon  the  mere  justice  and  conscience 
of  plaintiff's  right  to  recover.  It  is  a  remedy  for  an  injury 
to  the  absolute  rights  of  persons  not  committed  with  force, 
actual  or  implied.  Adams  v,  Paige,  24  Mass.  542;  Dorv- 
mus  V.  IJi'nnessy,  62  111.  App.  391 ;  6  Cyc.  ()84 ;  2  Moore, 
Civil  Treatise  (4th  ed.)  sec.  560  ct  scq.  The  facts  in  tlie 
cited  cases  are  not  identical  witli  tl)ose  in  tlie  instant  one, 
but  the  principles  apply.  If  the  pleaded  acts  were  ^^  rong- 
ful,  tlie  mere  fact  that  no  such  other  case  can  be  found 
in  the  books  will  not  deprive  a  court  of  jurisdi(  ti(iu. 
Hunt  17.  Dowmaii,  3  Cro.  (James,  Eng.)  478;  ^Vins))lorc 
V.  Greenbank,  Willes  (Eng.)  577.  We  are,  how(^v(^r,  not 
entirely  wanting  in  precedent.  Corhin  i\  SuUivdn,  47  Ind. 
356.  In  that  case  the  ccmimon  grantor  wiis  not  made  a 
party,  but  second  gi'antees,  who  took  a  deed  with  knowl- 
edge that  their  immediate- grantor  had  parttMl  with  his 
title  before  conveying  to  them,  were  li(*ld  r(\sp()usible  for 
their  sale  to  a  bona  fide  purchaser,  whereby  the  title  evi- 
denced by  the  first  and  unrecord(»d  deed  was  d(\stroy(Hl. 

Counsel  for  defendant  cite  Ring  v.  Ogdcn^  45  Wis.  303, 
and  assert  that  it  sustains  their  argument  that  the  court 
erred  in  instructing  the  jury  that,  if  either  Koudebnsh  or 
Delatour  was  an  innocent  purchaser,  plaintiff  ought  to 
recover,  and  that  the  intent  with  which  defendant  exe- 
cuted the  deed  to  Roudebush  is  immaterial.  The  ^Viscon- 
sin  court  hold  the  mere  giving  of  a  second  conveyance  is 
not  necessarily  wrongful,  and  therefore,  to  maintain  an 
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action  like  the  instant  one,  a  plaintiff  mnst  plead 
prove  an  intent  on  tlie  part  of  tlie  defendaut  to  de/r 
It  may  be  that  cases  will  arise  wlierein  the  intent 
which  a  second  conveyance  is  made  will  be  material, 
the  defendant  herein  is  in  no  position  to  urge  that  p 
tifTs  petition  is  defective  in  that  particulac  The  : 
are  all  stated,  and  would  not  be  strengthened  by  char 
bad  faith,  because  no  other  deduction  can  be  reason 
drawn  therefrom.  Defendant  knew,  or  ought  to 
known,  that  the  deed  he  was  making,  confessedly 
person  claiming  or  seeking  a  title  hostile  to  the  title  I 
had  theretofore  conveyed,  was  sought  and  would  be 
for  the  purpose  of  destroying  the  earlier  title.  "Y 
since  we  discarded  the  theory  tliat  in  actions  for  d 
the  intent  with  which  representations  are  made  is  a 
trolling  factor,  but  have  said  that^a  pnrty  will  be  he 
the  reasonable  consequences  of  bis  acts.  Johnson  ». 
lick,  46  Neb.  817. 

Marshall  v.  Robert,  22  Minn.  49,  is  also  cited  b3 
fendant.  Tlie  Minnesota  court,  upon  the  first  appei 
that  case  in  18  Minn.  405,  held  that  a  grantee  in  a 
claim  deed  takes  only  such  title  as  his  grantor  acti 
possessed.  Upon  the  second  appeal  the  defendant 
held  not  liable  for  any  damage  flowing  from  the  deed 
cuted  by  his  grantee.  In  Sckott  v.  Dosh,  49  Neb.  18 
an  exhaustive  opinion  prepared  hy  Mr.  Commissi 
IsviNE,  the  preceding  decisions  of  tills  court  touc 
the  status  of  a  purchaser  of  real  estate  whose  tit 
evidenced  by  a  quitclaim  deed  are  reviewed,  and  we 
the  mere  fact  that  a  conveyance  is  a  quitclaim  will 
deprive  the  grantee  therein  of  the  benefits  of  the  recoi 
act,  nor  of  the  principle  of  law  protecting  boiui  fide 
chasera  See,  also,  Uannard  v.  Duncan,  79  Neb.  189. 
are  not  satisfied  with  the  reasoning  of  the  learned  j 
who  wrote  the  opinion  in  Marshall  v.  Robert,  supra. 
will  we  adopt  the  suggestions  of  learned  counsel  fo: 
fendant  upon  this  phase  of  the  case.  A  tortfeasor  ii 
swerable  for  all  the  consequences  that  in  the  nal 
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course  of  events  flow  froia  his  unlawful  acts,  although 
those  results  are  brought  about  by  the  intervening  agency 
of  others,  provided  the  intervening  agents  were  set  in 
motion  by  the  primary  wrongdoer,  or  were  the  natural 
consequences  of  his  original  act.  Philpot  v.  Taylor,  75  111. 
309. 

Conceding  that  Roudebush  was  told  by  defendant  that 
he  had  theretofore  conveyed  the  land  and  that  Roudebush 
was  not  and  could  not  for  that  reason  be  an  innocent  pur-, 
chaser,  still  Kuns  knew  that  by  executing  the  quitclaim 
deed  he  might  place  Roudebush  in  position  to  record  the 
deed,  convey  the  land  to  an  innocent  purchaser,  and 
thereby  destroy  the  earlier  title.  It  is  tasking  human 
credulity  to  assert  that  Kuns  did  not  expect  or  ought  not 
to  have  anticipated  the  precise  course  of  action  pursued 
by  his  grantee,  and  we  think  that,  under  the  facts  in  this 
case,  defendant  must  be  held  if  either  Roudebush  or 
Delatour  was  a  bona  fide  purchaser  of  the  land. 

2.  The  instructions  are  criticised  because  the  trial  court 
did  not  inform  the  jury  that  an  essential  element  of  a 
bona  fide  purchase  is  that  the  consideration  therefor  was 
actually  paid.  If  there  was  any  contradiction  in  the  evi- 
dence upon  this  point,  we  might  consider  the  assignment, 
but  there  is  none.  Defendant  testifies  that  he  was  paid 
f  600  tor  his  deed,  and  the  testimony  of  Roudebush  and 
Delatour  that  the  consideration  for  the  subsequent  con- 
veyance was  paid  is  not  denied.  The  error  therefore  is 
without  prejudice  to  defendant. 

3.  Defendant  insists  he  should  have  been  permitted  to 
prove  that  before  the  commencement  of  this  action,  and 
subsequent  to  the  execution  of  the  deed  to  Roudebush, 
plaintiff  sold  and  conveyed  the  land.  The  facts,  accord- 
ing to  the  offer  to  prove,  are  that  after  Delatour  pur- 
chased from  Roudebusli  he  was  told  that  Mrs.  Hilligas 
had  an  unrecorded  deed  for  the  land,  and  to  prevent  a 
possible  cloud  upon  his  title  he  paid  her  $25  for  a  con- 
veyance,  which,*  at  his  direction,  she  made  for  his  benefit 
to  a  business  associate  and  personal  friend.     We  do  not 
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think  she  thereby  disabled  herself  from  ma 
action.  Her  right  of  action,  if  any,  sound 
would  not  pass  by  her  subsequent  deed  for 
can  v,e  understand  upon  what  ground  ai 
deed  can  thereby  he  predicated  against  he 
facts  did  not  constitute  a  complete  defense 
they,  IB  our  judgment,  should  have  been  re( 
gatiou  of  damages.  Even  though  she  coul 
fully  assert  her  title  against  Delatour,  it  sii 
her  f25.  If  Delatour  had  paid  ber  the  valu 
she  would  not  have  heeu  dauinified  by  the  i 
fendant.  The  error  will  not,  however,  worfe 
the  case  if  plaintiff  will  remit  that  sum  with 
the  2d  day  of  April,  1907. 

To  the  argument  that  plaintiff  cannot  reco 
Jones  paid  Kuns  for  the  land,  it  may  be 
this  action  sounds  in  tort,  and  plaintlCf, 
recover,  should  receive  compensation  for  1 
flicted  by  defendant's  wrongful  act.  The  n 
recovery  therefore  is  the  value  of  the  lam 
she  lost  title  thereto,  less  the  taxes  tbcreon 
she  received  from  Di'latour. 

All  of  tiie  numerous  assignments  of  error 
amined,  but  none  other  than  those  heretofo: 
thought  of  sufficient  importance  to  warra 
discussion,  nor  do  tliey  in  combination  just 
of  the  judgineut  of  tlie  district  court. 

The  judgment  of  the  district  court  is  tber< 
upon  condition  th»t  plaintiff  shall  within  3 
liling  of  this  opinion  remit  from  her  judgi 
of  |25,  with  7  .per  cent,  interest  thereon  1 
1907.  If  she  fails  to  make  said  remittitur, 
of  the  district  court  will  be  reversed  and 
manded  for  further  proceedings. 
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In  be  Estate  of  Frank  Hentges. 

Katherinb  McDaniel  bt  al.,  appellants,  v.  Peter 

Hansen,  Executor,  appellee. 

Filed  February  10, 1910.    No.  15,911. 

Executors  and  Administrators:  Accounting:  Attoknry^s  Fees.  An  ex- 
ecutor should  ordinarily  be  credited  in  his  final  account  with  the 
estate  for  reasonable  attorney  fees  paid  by  him  in  proceedings  to 
probate  the  will  of  his  testator. 

Appeal  from  the  district  court  for  Platte  county: 
George  H.  Thomas,  Judge.    Affirmed, 

J.  H.  Barry y  for  appellants. 

J.  J.  Sullivan  and  A.  H.  Briggs,  contra. 

Root,  J. 

This  is  an  appeal  prosecuted  by  certain  legatees  of 
Frank  Hentges,  deceased,  from  an  order  of  the  district 
court  allowing  the  executor  credit  for  attorney  fees. 

There  is  but  little  substantial  conflict  in  the  evidence. 
and,  in  so  far  as  the  witnesses  disagree,  we  should  solve 
the  doubts  in  favor  of  the  judgment.  It  appears  that  tlie 
testator  departed  this  life  possessed  of  projxTty  worth 
about  f4,000,  and  survived  by  eight  children  and  one 
grandchild.  In  April,,^  1906,  an  instrument  purporting  to 
be  his  last  will  and  testament  was  presented  for  probate 
to  the  county  judge  of  Platte  county  by  Mrs.  Gorgen,  his 
daughter  and  a  legatee.  In  that  document  the  testator 
bequeathed  to  Mrs.  Gorgen  two-ninths  of  his  estate,  and 
the  remainder  "was  divided  in  equal  sliares  among  tlie 
grandchild  and  six  children.  Five  of  tliese  children  con- 
tested the  probate  of  said  will  because  of  the  alleged 
mental  incapacity  of  their  father,  and  prevailed  in  the 
county  court,  but  on  appeal  to  the  district  court  a  jury 
found  in  favor  of  the  proponent.    The  executors  named  in 
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the  will,  five  days  subsequent  to  the  day  Mrs.  Gorgen  pe 
tioned  for  the  probate  tliereof,  filed  a  written  declinatii 
to  accept  said  office,  but  thereafter  Mr.  Hansen,  oue 
the  executors,  withdrew  his  declination,  subsequent 
qualified  and  acted  as  executor.  In  his  final  report  tl 
executor  charged  the  estate  for  money  paid  by  him  to  f 
torneys  for  services  rendered  in  probating  the  will.  Tl 
contestants  objected  to  the  charges  as  unlawful.  In  arg 
ment  they  insist  that  the  executor  had  no  ijiterest 
probating  the  will  aad  that  Mrs.  Gorgen,  the  proponet 
should  pay  these  fees.  Judge  Briggs  appeared  in  tl 
county  court  aud  in  the  district  court  for  the  proponei 
and  testified  that  he  did  so  at  the  request  of  the  execut 
and  the  proponent.  Judge  Sullivan  first  appeared  iu  tl 
district  court,  and  testifies  that  he  was  employed  by  tl 
executor.  The  executor  was  called  by  the  contestanl 
and  testified  that  he  had  nothing  to  do  with  employii 
counsel  until  after  he  was  appointed  executor.  If  he  usi 
the  word  appointed  to  designate  the  date  he  qualified 
executor,  he  flatly  contradicts  his  counsel.  If  he  referri 
to  the  execution  of  the  will,  the  date  lie  was  nomiuati 
or  appointed  by  the  testator,  there  is  no  contradictio 
In  the  absence  of  explanation  and  in  view  of  the  findii 
of  the  district  court,  we  shall  adopt  the  latter  constru 
tion.  Both  attorneys  rendered  the  ordinary  profession 
services  incident  to  the  administration  of  an  estate  subs 
quent  to  the  probate  of  the  will.  The  county  judge  d 
allowed  part  of  the  executor's  charge  for  attorney  fe« 
but  the  district  court  on  appeal  found  the  fees  were  r€ 
sonable  and  a  proper  expense  of  administering  the  estal 
Counsel  for  appellants  in  a  persuasive  brief  ai 
forcible  argument  at  the  bar  asserts  that  the  exeout 
should  only  be  allowed  credit  for  money  necessarily  e 
pended  by  him  in  payment  of  attorney  fees  for  servic 
rendered  subsequent  to  his  qualification  as  executor.  T 
precise  point  involved  herein  has  not  been  determined  1 
this  court.  Sections  5002,  5003,  5004  and  5005,  Ann.  t 
1909,  are  as  follows: 
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"Section  5002.  Every  person  named  as  executor  in  any 
will  shall,  within  thirty  days  after  the  death  of  the  tes- 
tator, or  within  thirty  days  after  he  has  knowledge  that 
he  is  named  executor,  if  he  obtains  such  knowledge  after 
the  death  of  the  testator,  present  such  will  to  the  probate 
court,  which  has  jurisdiction  of  the  case,  unless  the  will 
shall  have  been  otherwise  deposited  with  tlie  judge  of  pro- 
bate, and  shall,  within  the  period  above  mentioned,  signify 
to  the  court  his  acceptance  of  the  trust,  or  make  known 
in  writing  to  such  court  his  refusal  to  accept  it. 

"Section  5003.  Every  person  who  shall  neglect  to  per- 
form any  of  the  duties  required  in  the  last  two  preceding 
sections,  without  reasonable  cause,  shall  be  guilty  of  a 
misdemeanor,  and  shall  be  liable  to  each  and  every  per- 
son interestecl  in  such  will,  for  the  damages  which  each 
person  may  sustain  thereby. 

"Section  5004.  If  any  person  having  the  custody  of  any 
will  after  the  death  of  the  testator  shall,  without  reason- 
able cause,  neglect  to  deliver  the  same  to  the  probate  court 
having  jurisdiction  of  it,  after  he  shall  have  been  duly 
notified  by  such  court  for  that  purpose,  he  may  be  com- 
mitted to  the  jail  of  the  county  by  warrant  issued  by  such 
court,  and  there  be  kept  in  close  confinement  until  he 
shall  deliver  the  will  as  above  directed. 

"Section  5005.  When  any  will  shall  have  been  delivered 
into  or  deposited  in  any  probate  court  having  jurisdiction 
of  the  same,  such  court  shall  api)oint  a  time  and  place  for 
proving  it,  when  all  concerned  may  appear  and  contest 
the  probate  of  the  .will,  and  shall  cause  public  notice 
thereof  to  be  given  by  personal  service  on  all  persons  in- 
terested, or  by  publication  under  an  order  of  such  court, 
in  such  newspaper  printed  in  this  state  as  the  judge  shall 
direct,  three  weeks  successively,  previous  to  the  time  ap- 
pointed, and  no  will  shall  be  proved  until  notice  shall  be 
given  as  herein  provided." 

By  section  5017  all  of  the  estate  of  a  testator  is  made 
liable  for  the  expense  of  administration  as  well  as  for  the 
satisfaction  of  his  debts  and  the  support  of  his  family. 
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Sftction  5148  provides  that  an 
stiall  be  allowed  all  necesBary 
tiement  and  management  of^ht 

In  Clark  v.  Turner,  50  Nel 
Irvine  ar^es  tliat  the  statnt 
after  knowledge  that  he  has  bi 
of  a  will  and  that  the  testator 
present  the  will  for  probate 
Whether  the  executor,  if  he  d' 
with  an  imperative  duty  of  \ 
will  is  not  involved  in  this  cas 
presented  in  Clark  v.  Turner, 
such  a  construction  of  the  stati 
the  executor  has  the  power  to 
tator's  will,  and  in  some  iustai 
do  so.  3  Redfield,  Law  of  Willi 
V.  Simmons,  33  Ala.  291;  Philli, 
81  Ky.  328;  Meeker  v.  Mcckei 
Travis,  98  Tenn.  330.  If  a  leg 
bate  of  his  testator's  will,  the 
discharge  his  duty  by  awaiting 
cation  provided  he  has  eomplie 
but  he  may  lawfully  combine  w 
pose  of  advancing  the  expressei 
the  last  named  event,  his  reasoi 
in  establishing  the  will  are  e 
to  be  paid  from  the  assets  of  th 
bad  faith.  Phillips'  Ex'r  v.  I 
Meeker  and  Lassitcr  v.  Travis, 
ncr,  49  La,  Ann.  407;  Hazard  t 

Appellants'  counsel  contends 
a  contrary  doctrine,  but  we  d( 
Maihis  v.  Pitman,  32  Neb.  191, 
will  recovered  bis  costs  and  ai 
V.  Fedawa,  33  Neb.  413,  an  heii 
bursed  from  the  assets  of  the  t 
costs  incurred  in  an  unsuecess 
will.    The  equities  seemed  stro 
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ants  in  the  cited  cases  atid  their  good  faith  in  waging  the 
contest  was  undoubted.  In  McClary  v.  StuUy  41  Neb.  175, 
attorneys  for  discomfited  contestants  of  a  will  req[uested 
that  their  fees  should  be  paid  from  the  assets  of  the  estate. 
It  appeared  from  the  record  that  their  fees  were  con- 
tingent, and  we  held  they  had  no  just  chiim  against  the 
estate  for  compensation.  In  Clark  v.  Turner^  supra,  coun- 
sel for  a  vanquished  proponent  of  an  alleged  lost  will 
moved  the  district  court  in  proceedings  there  pending  on 
appeal  for  the  probate  of  said  will  for  counsel  fees.  The 
prayer  was  denied  because  the  district  court  had  no  au- 
thority in  that  proceeding  to  direct  payment  of  the  assets 
of  the  estate  for  a  purpose  which,  if  legitimate,  constituted 
an  expense  of  administration. 

In  Wallace  v,  Sheldon,  56  Neb.  55,  costs  and  attorney 
fees  had  been  taxed  in  favor  of  defeat(Hl  contestants  of 
a  will,  and  we  held  the  order  erroneous.  Mathis  v.  Pitman 
and  Sechrock  v,  Fedatva,  supra,  were  disapproved.  It 
will  be  noticed  that  the  learned  commissioner  writing  the 
opinion  of  the  court  in  \yallace  v.  Sheldon  expressly  dis- 
claims committing  us  to  a  rule  that  under  no  circum- 
stances may  costs  or  attorney  fees  be  allowed  an  unsuc- 
cessful contestant  in  proceedings  to  probate  a  proposed 
will.  In  Atkinson  &  Doty  v.  May's  Estate,  57  Neb.  137, 
attorneys  employed  by  a  legatee  to  secure  the  probate 
of  an  alleged  will  failed  in  their  mission.  Subsecjuently 
they  filed  a  claim  for  fees  against  the  estate,  and  were  de- 
feated in  the  lower  courts.  We  affirmed  the  judgment. 
In  St.  James  Orphan  Asylum  v.  McDonald,  76  Neb.  630, 
following  Atkinson  &  Doty  v.  May's  Estate,  supra,  we  held 
that  ordinarily  the  estate  of  a  decedent  Avould  not  be  held 
liable  for  attorney  fees  for  services  rendered  at  the  request 
of  a  legatee.  The  facts  in  that  case  disclosed  that  the 
equities  were  in  favor  of  the  defeated  contestant.  In  re 
Don{/es'  Estate,  103  Wis.  497,  is  cited  with  approval  by 
Judge  Barnes  in  his  opinion  in  St.  James  Orphan  Asylum 
V.  McDonald.  In  the  Wisconsin  case  Mr.  Justice  Dodge 
correctly  re^igojis  that  taxable  costs  must  be  taxed  ac- 
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cording  to  statute,  and  that  contending  legal 
not  to  be  reimbursed  from  tbe  a&setH  of  tlie 
counsel  fees  paid  by  them;  but  the  learned  ju: 
that  what  he  has  said  does  not  refer  to  the  all 
counsel  fees  reasonably  incurred  by  an  execul 
good  faitli  performance  of  liis  duties.  Judge  Ba 
fully  discriminates  between  counsel  fees  paid  by 
tor  and  like  fees  expended  by  a  legatee.  In  re 
Wilson,  83  I<eb.  252,  an  attorney  had  been  app 
ministrator  of  an  estate.  Subsequently  inten 
ties  souglit  to  probate  an  alleged  lost  will  wliere 
named  as  executor.  The  lieirs  contested  this  &\ 
Tbe  administrator  was  a  witness  in  the  suit  ant 
court  during  tlie  trial.  The  will  was  not  establi 
he  was  not  permitted  to  collect  an  attorney  ft 
time  he  devoted  to  that  case.  He  had  not  been 
by  eitlier  side  to  the  controversy,  and  while  it 
ing  was  acting  as  an  officer  of  tbe  court.  In  i 
Wharton,  83  Neb.  346,  counsel  fees  were  allowed 
ment  of  parties. 

In  the  instant  case  attorneys  are  not  pursuing 
for  compensation,  nor  is  a  legatee  under  tlie  wil 
ing  reimbusement  for  money  paid  counsel,  but  -■ 
tor  has  paid  for  legal  services  rendereil,  as  he  i 
the  administration  of  the  estate.  No  charge  of 
is  made,  but  liis  power  to  create  the  liability  is  e 
Id  giving  the  executor  credit  for  counsel  fees,  t 
court  must  have  found  that  the  employment  t 
saiy,  altliough  he  concluded  too  much  had  beer 
tbe  services  rendered.  The  effect  of  the  judgmi 
district  court  on  appeal  is  that  the  necessity  es 
the  charges  were  reasonable.  It  may  be  that  th( 
would  have  exorcised  better  judgment  had  he 
the  contending  heirs  to  litigate  the  validity  of  th( 
he  was  not  cimipelled  to  do  so,  nor  does  the  recor 
bad  faitli  nn  liis  part  in  casting  the  weiglit  of  his 
and  authority  into  tlie  balance  in  favor  of  the  p 
The  estate  is  not  great,  and  the  fees,  while  not 
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form  no  inconsiderable  part  of  the  cost  of  administration, 
but  the  contestants,  by  attempting  to  defeat  the  will  of 
their  father,  are  responsible  for  that  expense. 

A  consideration  of  the  record  and  the  arguments  of 
counsel  impel  us  to  aflftrm  the  judgment  of  the  district 
court. 

Affihmed. 


George  R.  Greer,  appellant,  v.  Hugo  Otto  Grossb^ 

appellee. 

Filed   Februaby  10, 1910.     No.  15,913. 

Appeal:  Affirmance.  In  an  action  at  law,  this  court  will  not  ordi- 
narily reverse  a  judgment  of  the  district  court,  supported  by  the 
pleadings,  If  the  record  does  not  exhibit  a  copy  of  a  motion  for  a 
new  trial. 

Appeal  from   the   district  court  for  Harlan   county: 
Harry  S.  Duncan,  Judge.    Affirmed. 

Gomcr  Thomas  and  John  Evcrson,  for  appellant. 
C.  M.  Miller ,  covtrd. 

Root,  J. 

This  is  an  action  in  ejectment  with  respect  to  a  tract 
of  land  containing  about  18  acres.  The  description  of  the 
land  involved  presumably  may  be  made  certain  by  refer- 
ence to  a  plat  described  in  the  petition  as  exliibit  "A'',  but 
no  plat  or  copy  of  a  plat  can  be  found  in  the  transcript. 
March  30,  at  the  close  of  plaintiff's  evidence,  the  jury,  in 
response  to  a  peremptory  instruction,  returned  a  verdict 
for  defendant.  There  is  a  statement  in  the  transcript 
that  plaintiff's  motion  for  a  new  trial  was  overruled  April 
11.  Nowhere  in  the  record  is  there  a  motion  for  a  new 
trial  or  a  copy  of  such  a  document.  The  clerk  of  the  court 
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certifies  that  the  transcript  "is  a  full,  true, 
transcript  of  the  record  and  proceedings." 

Unless  the  motion  were  filed  within  threi 
rendition  of  the  verdict  and  during  the  tenr 
ing  thereof  presents  no  question  for  review 
Defendant's  answer  is  a  general  denial,  so  t 
ment  is  supported  hy  the  pleadings.  Erro 
presumed,  But  must  aflftrmatively  appear.  I 
the  record,  the  judgment  should  be  affirmc 
Clark,  10  Neb.  472;  Hake  v.  Woolner,  55  Ni 
withstanding  the  premises,  we  have  examined 
and  find  nothing  therein  to  suggest  that  the  i 
giving  its  peremptory  instruction. 

The  judgment  of  the  district  court  therel 


Alfbbd  C.  White  kt  al.,  appeixants,  v.  ^ 
lippincott  bt  al.,  appei.i.kes. 

Filed  Fimuabt  10, 1910.  Na  15,792. 
HigbwaTs:  Location;  Boita  Fidb  Purchaser.  A  pi 
affected  by  a  highway  establlahed  pursuant  to 
valid  agreement  eiecuted  by  all  persons  p*5un 
cannot  take  advantage  or  an  error  In  the  coun 
entry  describing  the  location,  where  such  pure 
bought  the  land,  had  knowledge  of  the  actual 
highway,  or  of  facts  from  which  such  knowledge 

Appeal  from  the  district  court  for  Wei 
Harry  S.  Dungan,  Judge.    Affirmed. 

Bernard  McNeny,  for  appellants. 

E.  U.  Overman,  contra. 

Rose,  J. 
■   This  is  a  suit  for  an  injunction  to  prevei 
liippincott,  a  road  overseer,  from  grading  i 
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plaintifif's  land.  There  was  a  general  finding  in  favor  of 
defendant,  and  from  a  dismissal  of  the  suit  plaintiff  ap- 
pealed. 

Some  of  the  facts  alleged  in  the  petition  are,  in  sub- 
stance, as  follows:    October  3,  1906,  a  highway  40  feet 
wide  on  a  line  directly  east  and  west  was  by  the  county 
commissioners    duly    established    across    an    eighty-acre 
tract  of  land  described  as  the  north  half  of  th«  northeast 
quarter  of  section  29,  township  1,  range  10  west,  in  Web- 
ster county,  the  center  of  the  highway  being  151  feet 
south  of  the  section  line  on  the  northern  boundary  of  the 
tract.     When  the  county  commissioners  made  the  order 
establishing  the  road,  the  eighty-acre  tract  intersected  by 
it  was  owned  by  Richard  J.  Skeen.     Relying  upon  the 
record  showing  the  center  of  the  highway  was  151  feet 
south  of  the  section  line,  plaintiff  purchased  in  good  faith 
from  Skeen  February  7, 1907,  all  that  portion  of  the  north- 
west quarter  of  the  northeast  quarter  of  section  29  south 
of  such  highway.     Subsequently  defendant  entered  upon 
plaintiff's  land  for  the  purpose  of  grading  a  highway 
south  of  the  one  mentioned,  where  none  had  been  estab- 
lished.   There  was  a  prayer  for  an  injunction  to  prevent 
this  alleged  trespass.    Tie  proceedings  of  the  county  com- 
missioners are  set  out  in  the  answer  of  defendant  and 
show  that  a  petition  for  the  opening  of  a  road  across 
Skeen's  eighty-acre  tract  was  filed  February  6, 1906.  They 
further  show :  The  section  line  on  the  northern  boundary 
was  abandoned  as  a  roadway  to  avoid  a  creek.    A  route 
varying  from  a  direct  line  east  and  west  was  surveyed  a 
short  distance  south  of  the  section  line  and  a  surveyor's 
plat  showing  the  course  was  filed  with  the  county  clerk. 
According  to  the  plat  the  point  farthest  south  was  in  a 
.draw  or  pocket  opening  toward  the  north  into  the  channel 
of  the  creek.    From  this  point  the  distance  to  the  section 
line  is  marked  on  the  plat  as  "151  feet."    This  route  was 
adopted  by  the  county  commissioners  June  21,  1906,  and 
from  an  allowance  for  damages  Skeen  appealed  to  the 
district  court.    August  25,  1906,  Skeen,  the  petitioners  for 
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the  road  and  the  connty  commissioQerB  e 
agreement  containing,  among  other  things, 
"The  course  of  said  road  as  the  same  crosf 
acre  tract  shall  be  and  hereby  is  changed 
scribed  in  the  order  of  said  board  of  June  1 
lows:  Said  road  sliall  be  located  straig 
eighty-acre  tract  from  west  to  east  at  a  ( 
feet  from  the  north  line  of  said  eighty;  said 
the  farthest  point  south  marked  in  tlie  . 
line  of  road,  as  reported  in  said  proceedin, 
a  forty-foot  road;  the  said  distnnce  of  1 
center  line  thereof.  In  constructing  anc 
road  for  travel  the  said  Webster  county 
authorities  shall  cause  a  bridge  to  be  built 
line  of  road  as  herein  provided  for  cros 
pocket  on  said  land  near  the  eastern  boi 
tract,  in  a  substantial  manner  and  of  sufttc: 
width  that  stock  may  freely  pass  in  under 
so  that  the  said  Skoen  as  owner  of  the  lam 
of  the  road  may  run  his  fences  up  to  said  b 
provide  a  passsige  way  under  the  road  for 
side  to  the  other.  •  •  •  Said  Skeen  sh 
sum  of  f200  heretofore  allowed  him  by  i 
damages  on  account  of  the  location  of  sak 
petitioners  whose  names  are  signe<l  hereti 
the  said  Skeen  the  sum  of  flOO  additional 
said  moneys  to  be  paid  before  any  work  i 
road  and  within  twenty  days  from  the  dat 
meat." 

An  order  containing  the  following  prov 
tered  on  the  county  records  October  3,  1906 
location  and  opening  of  said  road  the  coi 
and  it  is  changed  where  the  same  crosses 
of  the  nortlieapt  quarter  of  section  29,  tow 
10,  in  Webster  county,  so  that  the  same  i 
estrtblislied  in  a  straight  line  over  and  ae 
from  west  to  east,  the  center  thereof  to  be  H 
south  from  tlie  north  line  of  said  tract  an 
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said  road  to  be  40  feet ;  and  that  at  the  point  where  said 
road  crosses  a  draw  or  pocket  near  the  eastern  boundary 
of  said  tract,  a  bridge  be  constructed  by  the  county  in  a 
substantial  manner,  of  suflBcient  heiglit  and  width  that 
stock  may  freely  pass  under  the  same ;  and  that  the  proper 
ofScers  be  and  they  are  instructed  in  the  recording,  plat- 
ting and  opening  of  said  road  to  conform  to  the  change 
hereby  made,  the  former  course  proposed  and  reported 
for  said  road  across  said  tract  being  annulled  and  set 
aside.'*  In  this  order,  the  one  on  which  plaintiff  relies, 
the  description  of  the  route  varies  from  the  description 
in  the  agreement  on  which  the  order  is  based.  Skeen  ac- 
cepted the  damages  fixed  by  the  agreement  and  dismissed 
his  appeal  from  the  former  action  of  the  county  board. 
The  entry  of  October  3,  1906,  was  corrected  March  17, 
1908,  after  notice  to  plaintiff  and  Skeen,  by  an  order  con- 
taining the  following  language:  "It  is  therefore  adjudged 
by  this  board  that  said  above  and  last  description  is  in- 
correct and  incomplete,  untrue  and  not  in  conformity  to 
the  facts  and  that  the  same  was  placed  in  said  commis- 
sioners' record  without  the  knowledge  or  consent  of  the 
board  of  county  commissioners,  then  in  session,  but  was 
procured  or  placed  in  said  record  by  L.  H.  Blackledge, 
attorney  for  Richard  J.  Skeen,  without  authority  of  said 
board  and  by  mistake  or  oversight  on  his  part,  and  that 
said  record  should  be  so  changed  as  to  speak  the  truth  and 
conform  to  the  fact,  and  the  same  is  hereby  changed  and 
annulled  in  all  things  wherein  it  does  not  entirely  conform 
to  and  ratify  said  original  agreement;  that  said  defective 
description,  to  wit,  Hn  a  straight  line  over  and  across  said 
tract  from  west  to  east,  the  center  thereof  to  be  151  feet 
distaivt  south  from  the  north  line  of  said  tract%  is  hereby 
annulled  and  set  aside  and  the  correct  description  as  given 
in  full  in  the  original  agreement,  to  wit,  ^slralf/ht  across 
said  eighty-acTe  tract  from  west  to  east  at  a  distance  o] 
151  feet  from  the  north  line  of  said  eighty;  said  distance 
being  the  farthest  point  south  marked  in  the  survey  of 
said  li7ie  of  road  as  reported  in  said  proceedings^  is  hereby 
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adopted  and  inserted  in  said  commissioners'  record  in- 
stead and  in  place  of  the  description  hereby  annulled  and 
set  aside."  The  answer  denies  that  plaintiff  was  an  in- 
nocent purchaser.  Skeen  intervened  as  plaintiff,  and 
Webster  county  and  a  number  of  i)etitioners  for  the  road 
intervCTied  as  defendants,  but  the  conclusion  reached 
makes  further  reference  to  intei*veners  unnecessary. 

Plaintiff  insists  that  the  >county  commissioners  had  no 
power  to  change  their  order  of  October  3,  1906,  so  as  to 
make  it  effective  against  him  after  he  made  his  purchase ; 
that  he  was  an  innocent  purchaser;  and  that  the  decree 
dismissing  his  suit  is  not  sustained  by  the  evidence.  The 
case  may  properly  be  determined  by  answering  the  ques- 
tion: Was  plaintiff  an  innocent  purchaser?  It  seems 
clear  from  the  proceedings  of  the  county  commissioners 
and  the  proofs  in  relation  thereto  that  the  parties  to  the 
agreement  understood  the  term,  "at  a  distance  of  151  feet 
from  the  north  line  of  said  eighty",  was  a  part  of  the  de- 
scription of  the  point  farthest  south  on  the  route,  there 
being  evidence  that  the  actual  distance  was  200  or  201 
feet.  Otherwise,  the  clause,  "said  distance  being  the 
farthest  point  south  marked  in  the  survey  of  said  line  of 
road,  as  reported  in  said  proceedings",  would  perform  no 
office  whatever  in  the  agreement  or  record.  Before  plain- 
tiff purchased  the  land  there  was  a  bridge  across  the  draw 
or  pocket.  Three  witnesses  testified  there  was  a  stake 
at  the  point  farthest  south  on  the  survey,  and  there  is 
proof  that  this  stake  was  the  center  of  the  road  agreed 
upon  by  all  parties  to  the  contract.  There  is  testimony 
that  the  stake  was  at  the  point  farthest  south  when  the 
bridge  was  constructed  there.  There  is  also  testimony 
tending  to  show:  When  the  highAvay  was  established 
October  3, 1906,  plaintiff  was  road  overseer  of  the  district 
in  which  the  road  in  question  was  located.  He  was  a 
listener  during  the  proceedings  October  3,  1906,  when  the 
order  upon  which  he  relies  to  show  the  location  of  the 
highway  was  made.  He  had  heard  about  the  agreement. 
When  he  was  road  overseer  before  he  made  his  purchase, 
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but  after  the  order  of  October  3,  1906,  had  been  made,  he 
hauled  lumber  for  the  bridge  and  left  it  at  the  draw,  or 
point  farthest  south,  as  indicated  by  the  survey,  a  dis- 
tance of  200  or  201  feet  from  the  north  line  of  the  eighty- 
acre  tract.  The  bridge  contractor  testified:  "I  had  to 
make  him  haul  one  or  two  loads  to  locate  the  place  there." 
Plaintiff  knew  the  bridge  was  about  15  rods  east  of  the 
tract  purchased.  The  moving  of  the  bridge  farther  north 
would  have  defeated  two  purposes  of  the  agreement.  It 
would  have  required  the  building  of  a  bridga  and  the 
grading  of  a  road  in  the  channel  of  the  creek,  and  would 
have  left  the  draw  or  pocket  without  a  bridge.  Prior  to 
his  purchase  he  examined  the  record  entry  of  the  order 
before  it  was  corrected.  That  record  imparted  notice  to 
him  that  the  road  would  cross  the  draw  or  pocket,  because 
it  contained  the  order  "that  at  the  point  where  said  road 
crosses  a  draw  or  pocket  near  the  eastern  boundary  of 
said  tract,  a  bridge  be  constructed."  The  record  also  gave 
him  notice  that  the  road  ran  directly  east  and  west.  He 
knew  the  location  of  the  bridge,  having  hauled  lumber 
there  when  he  was  road  overseer.  A  little  attention  to 
direction  in  connection  with  his  actual  knowledge  of  phys- 
ical conditions  would  have  shown  where  a  line  running 
west  over  the  bridge  would  cross  the  eighty-acre  tract  con- 
taining the  land  purchased  by  him.  Tliere  is  sufficient 
evidence  of  his  knowledge  of  the  actual  location  of  the 
road,  or  of  facts  froin  which  such  knowledge  will  be  im- 
puted, to  justify  the  trial  court's  finding  that  he  was  not 
an  innocent  purchaser.  This  conclusion  requires  an  af- 
firmance of  the  judgment  of  the  district  court. 

Affirmed. 


NEBRASKA  REPORTS 


EL.  William  V.  Banta,  appi 
R,  Greer  bt  al.,  appella: 

WUMD  Febmuabt  10, 1910.     No.  16,1 

Tillage  Trustees:  Pabtibs.  Aftei 
village  has  been  legally  termlnat 

erBonB  subeequently  naBumlDg  to  a< 
UBted  In  a  proceeding  In  the  natu 
I  the'county  attorney  liaa  glveo  h! 
urpose  may  be  InBtituted  and  mail 
iperty  la  being  aaseesed  by  defend 


rom  the  district  court  for 
UNGAN,  JuWiB.     Affirmed. 

'Son  and  Oomer  Thomas^  for 

ler  and  J.  M.  Mohney,  contra 


te  were  assuming  to  act  as 
1st  Oxford,  and  this  is  an  act 
unto  to  oust  them  as  such  or 
e  existence  of  the  village  had 

the  electors  at  an  election  1 
district  court  granted  a  wri 
d  defendants  have  appealed  i 
point  argued  by  defendants 
hat  the  information  does  noi 
use  it  shows  on  its  face  that 
i  a  private  individual  havinj 

institute  or  maintain  the  s 
position  as  follows;  "Willia 
id  a  resident  of  the  village 
The  village  had  caused  to  b< 
:e8  to  the  amount  of  $2.35  for 
[>nl;  interest  he  has  in  the  si 
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claim  either  of  the  offices  held  by  the  respondents,  or 
any  one  of  them.  He  has  no  more  interest  in  tlie  results 
of  this  suit  than  any  other  resident  of  the  viHage.  The 
purpose  of  the  suit  is  to  oust  all  of  the  village  officers, 
because,  as  the  relator  says,  the  village  has  no  legal  exist- 
ence. Can  an  individual  in  his  private  capacity  and  with- 
out the  consent  of  the  state,  by  its  proper  officers,  test  the 
legal  existence  of  a  municipal  corporation?  If  he  can,  the 
complaint  may  state  a  cause  of  action,  but  if  not,  it 
does  not,  and  the  judgment  entered  by  the  trial  court 
must  be  reversed  and  the  action  dismissed." 

If  the  allegations  of  the  infommtion  are  true,  the  in- 
corporation of  the  village  of  East  Oxford  was  abolished 
by  the  votes  of  a  majority  of  the  electors  who  voted  on 
that  question.  The  power  to  terminate  such  an  incor- 
poration by  ballot  is  granted  to  the  electors  by  statute, 
and  when  it  has  bgen  legally  exercised  by  a  majority  vote 
the  municipal  existence  of  the  village  ceases,  *^^after  the 
first  day  of  January  next  ensuing,"  and  thereafter  the 
village  must  be  governed  by  the  county  commissioners. 
Comp.  St.  1905,  ch.  14,  art.  I,  sees.  55c-55(7.  It  not  only  ap- 
pears on  the  face  of  the  petition  that  the  village  govern- 
ment has  been  abolished,  but  that  defendants  are  usurping 
and  exercising  the  powers  of  trustees.  The  usual  remedy 
for  preventing  such  a  usurpation  and  averting  its  conse- 
quences is  a  writ  of  ouster.  May  a  citizen  who  is  a  tax- 
payer and  elector  invoke  such  a  remedy?  May  he  ask  the 
court  to  oust  usurpers  who  are  attempting  to  run  a  vil- 
lage government  having  no  existence,  and  Avho  are  levying 
against  his  property  taxes  having  no  authorization  in 
law? 

The  code  declares :  "An  information  may  be  filed  against 
any  person  unlaw^fully  holding  or  exercising  any  public 
office  or  franchise  within  this  state,  or  any  office  in  any 
corporation  created  by  the  laws  of  this  state,  or  when  any 
public  officer  has  done  or  suflferod  any  act  which  works 
a  forfeiture  of  his  office,  or  when  any  persons  act  as  a 
corporation  within  this  state  without  being  authorized 
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by  law,  or  if,  being  incorporated,  they  do  < 
wliloh  amount  to  a  surrender  or  forfeiture  o( 
and  privileges  as  a  corporation,  or  when  t 
powers  not  conferred  by  law."  Code,  sec. 
this  section  persons  who  assume  to  act  as 
village  liaving  no  legal  existence  may  be  oi 
V.  Vridil,  37  Neb.  371.  Such  proceedings  an 
to  cases  prosecuted  by  the  attorney  general  in 
court.  Informations  may  be  filed  by  the  cou 
of  the  proper  county.  Code,  sec,  705.  In  the 
the  information  recites  that  the  proceedin( 
menced  with  the  consent  of  the  county  attorm 
county,  and  that  fact  was  indorsed  by  him  « 
■  mation.  In  State  v.  Clark,  75  Neb.  620,  it  v, 
the  owner  of  land  illegally  included  within  t 
limits  of  a  village  could  maintain  an  action  i 
of  quo  warranto  to  determine  the  validity  of 
incorporation.  By  such  means  he  could  prot 
property  from  illegal  control  and  from  taxa 
nicipal  purposes.  la  the  present  case  the 
shows  tliat  defendants  subjected  relator  and 
to  the  burdens  of  a  village  government  hav 
existence,  when  the  village  with  its  incidental 
under  the  lawful  control  of  the  county  co 
Substantial  reasons  for  the  rule  stated  art 
herent  in  the  case  at  bar.  In  addition,  the  e 
selves  terminated  the  corporate  existence  oi 
and  relator  was  entitled  to  the  fruits  of  the  e 
der  the  facts  pleaded  he  was  properly  allow 
the  appropriate  remedy  of  quo  warranto,  e 
duly  authorized  by  the  county  attorney  to  do 
It  is  also  argued  by  defendants  that  the  i 
was  not  abolished,  for  the  reason  that  "vali» 
debtedness  existed  against  the  village  when 
ballot  to  dissolve  it  was  taken."  This 
founded  on  the  following  proviso  to  the  sta 
sion  authorizing  the  county  clerk  to  submit 
the  proposition  to  abolisIT  the  incorporation 
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that  no  village  shall  abolish  incorporation  until  all  lia- 
bilities are  liquidated."  Comp.  St.  1905,  ch.  14,  art,  I,  sec. 
o5d.  This  proviso  clearly  relates  to  abolishment  by  ballot. 
The  only  unpaid  claims  proved  were  two  judgments  for 
costs  rendered  November  16,  1906,  ten  days  after  village 
government  had  been  abolished  at  the  election.  Both  judg- 
ments were  paid  before  the  writ  of  ouster  was  allowed. 
This  point  is  therefore  without  merit. 

Other  questions  raised  have  been  considered,  without 
finding  reversible  error  in  the  record.    The  judgment  is 

therefore 

Affirmed. 


WnxiAM  Smith  et  al.,  appellees,  v.  AiiBEBT  F.  Gabbb, 

APPELLANT. 
Piled  Febbuabt  10,  1910.    No.  16,783. 

1.  EajBements.  Whether  an  easement  In  a  given  case  is  appurtenant 
or  in  gross  is  to  be  determined  mainly  by  the  nature  of  the  right 
and  the  intention  of  the  parties  creating  it.  If  it  be  in  its  nature 
an  appropriate  and  useful  adjunct  of  the  land  conveyed,  having 
in  view  the  intention  of  the  grantee  as  to  its  use,  and  there  being 
nothing  to  show  that  the  parties  intended  it  to  be  a  mere  per- 
sonal right,  it  will  be  held  to  be  an  easement  appurtenant  to  the 
land,  and  not  an  easement  in  gross. 

2. :  Appubtknant  Pass  bt  Conveyance.  An  easement  appurte- 
nant to  land  will  pass  by  a  conveyance,  although  the  words  "with 
the  appurtenances"  are  not  used. 

3.  Case  Followed.  Culver  v.  Oarl>e,  27  Neb.  312,  reaffirmed  and  held 
to  be  decisive  of  the  rights  of  the  parties  in  this  case. 

Appeal  from  the  district  court  for  Fillmore  county: 
Leslie  G.  Hurd,  Judge.    Affirmed. 

Charles  O.  Whedon  and  H.  P.  Wilson,  for  appellant. 

Charles  H.  Sloan,  Frank  W.  Sloan  and  J,  J,  Burke, 
contra. 
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Fawcett,  J. 

A  Dumber  of  questions  have  been  discussed  i 
whicli  we  do  not  deem  it  neoessary  to  cousidei 
aK^iii^ments  of  error  on  the  part  of  the  trial  ci 
admiKsiou  of  evidence  rauuot  be  considered  fo 
sous:  Firet,  no  motion  for  new  trial  was  filed  i: 
below;  second,  even  if  there  had  been  such  a  » 
is  an  e(|uity  case  and  was  tried  to  the  court  v 
aid  of  a  jury.  In  such  cases  the  rule  is  well 
this  state  that  errors  of  the  court  in  admitting 
will  not  be  considered.  Tliis  court  will  presuii 
trial  court  only  considered  the  competent  an 
evidence  received. 

The  main  question  involved  in  the  case  is  tl 
'  defendant  to  maintain  a  certain  ditch  and 
which  tlie  undisputed  evidence  shows  were  du 
structed  within  tlie  dead  water  zone  of  the 
niilldam.  The  rights  of  the  parties  with  regf 
question  we  ttiink  were  fully  settled  by  this 
Viifver  V.  (Snrbe,  27  Neb.  312.  All  of  the  rig 
parties  to  this  suit  were  derived  from  the  part 
case,  and  depend  upon  the  same  lease,  and 
stipulation  and  decree  in  proceedings  in  ad  quo 
considered,  construed  and  decided  in  the  sai 
which  we  refer  for  a  statement  of  the  main  coi 
tlie  parties  and  for  a  copy  of  the  lease,  aud 
and  proceedings  in  ad  quod  damnum  hereinbeft 
to.  In  tliat  case  plaintiffs  sought  to  enjoin 
therein  from  digging  the  ditch  and  constrnctii 
dams  referred  to.  The  Culvers  also  claimed  tl 
cut  the  grass  upon  tlie  lands  described  in  the  it 
were  not  actually  submerged.  The  district  com 
favor  of  the  defendant,  and  decreed  that  defe 
entitled  to  cut  tlie  grass  upon  the  lands  in  ci 
not  submerged,  and  to  dig  tlie  ditch  and  eoi 
dams  referred  to,  and  enjoined  plaintiffs  frt 
manner  interfering  with  defendant  in  digging 
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structing  said  ditch  and  dams,  and  from  going  upon  the 
land  to  cut  grass.  On  appeal  by  plaintiffs  to  this  court, 
the  judgment  of  tlie  district  court,  so  far  as  the  use  of 
the  farm  or  pasture  land  was  concerned,  was  affirmed. 
As  to  the  ditch  and  dams  referred  to  we  held :  "A  careful 
examination  of  the  evidence  and  plat  of  the  river  at  the 
point  where  it  is  proposed  to  construct  the  ditch  and 
dams,  satisfies  us  that  the  proposed  improvement  cannot 
be  made  without  endangering  plaintiffs'  property.  This 
heiug  true,  the  law  will  afford  relief  and  protQction.  The 
decree  of  the  district  court  must  therefore  be  modified 
so  as  to  protect  the  rights  of  plaintiffs  to  the  exclusive 
use  of  the  river  and  the  water  therein  in  defendant's  land, 
and  defendant  will  be  enjoined  from  constructing  the 
dams  and  ditch  referred  to.  As  thus  modified,  the  decree 
will  be  affirmed.     Judgment  accordingly." 

It  seems  that  when  the  mandate  of  this  court  was  sent 
down  in  that  case  it  was  never  entered  of  record  in  tlie 
district  court,  and  it  is  now  contended  by  defendant  that 
the  judgment  of  the  district  court  thereby  remained  in 
full  force  and  effect  and  is  res  adjudicata,  and  that  plain- 
tiffs, upon  the  trial  of  this  case,' could  not  offer  in  evidenc^e 
the  said  mandate.  This  contention  is  without  merit.  The 
judgment  of  this  court  did  not  reverse  the  judgment  of 
the  court  below  and  remand  the  cause  for  furtlier  pro- 
ceedings. The  judgment  entered  here  became  final  and 
binding  upon  the  parties  regardless  of  whether  the  man- 
date was  ever  entered  of  record  in  the  district  court  or 
not.  This  being  true,  then  it  clearly  appears  tliat  by  the 
judgment  of  this  court  it  was  finally  decided  tliat  defend- 
ant had  no  right  to  and  should  not  dig  tlie  ditch  and  con- 
struct the  dams  in  controversy.  In  tlie  syllabus  we  held 
that  "appellant  had  a  vested  right  in  the  stream  and  wa- 
ter within  the  land  covered  by  the  lease,  and  that  appellee 
had  no  right  or  authority  to  interfere  therewith,  and 
would  be  enjoined  from  changing  the  course  of  the  stream, 
constructing  the  dam,  or  diminisliing  the  a])pellant's  res- 
ervoir or  supply  of  water,"    Contention  is  made  that  the 
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■  and  stipulation  referred  to  only  gave  plaintiffs  the 
t  of  flowage  of  tlie  land  in  controversy.  This  con- 
ion  cannot  be  sustained.  The  language  of  the  lease 
"To  have  and  to  hold  the  same  to  her  and  her  heirs, 
utors,  and  administrators  and  assigns,  for  the  pur- 

of  running,  maintaining,  and  operating  a  mill  and 
nill  purposes,  the  said  Jerusha  A.  Ellis  and  personal 
esentatives  and  assigns  to  have  all  the  rights,  prWi- 
i,  and  use  and  Ix^nefit  of  said  land  as  described  in  this 
i  for  the  purpose  aforesaid,  as  though  she  were  the 
er  thereof  in  fee  simple.  Except  that  said  lessee  nor 
leirs  or  personal  representatives  or  assigns  are  not  to 
the  timber,  if  any  there  be  growing  on  said  land  so 
id,  but  said  lessors  or  their  assigns  are  to  have  the 
t  to  tliis  timber  growing  on  said  land,  and  provided 
lier  the  said  lessors  and  their  assigns  shall  forever 
i  free  access  to  tlie  southwest  side  of  said  river  and 

for  farming  and  stock  purposes.  This  lease  is  an 
>lute  lease  for  all  tlie  lands  described  in  said  lease  for 
period  of  time  therein  named  and  for  all  purposes 

the  exceptions  expressly  named.  The  rights  of  said 
islia  A.  Ellis  and  her  assigns  under  this  lease  are  as 
11  of  said  leased  lands  the  same  as  if  said  lands  had 
I  condemned  on  proceedings  in  ad  quod  damnum. 

the  said  Jerusha  A.  Ellis  and  her  representatives  and 
^s  are  to  pay  all  taxes  hereafter  assessed  or  levied 
1  the  lands  descril)ed  in  this  lease."  The  duration  of 
lease  was  to  be  "for  so  long  and  for  such  a  period  of 
!  as  the  said  Jerusha  A.  Ellis,  her  heirs,  executors, 
inistrators,  or  assigns  shall  keep  up  and  maintain  a 

on  or  near  the  present  site  on  section  one",  etc.  It 
ear  that  this  gave  more  than  tlie  right  of  flowage.  It 
i  to  Mrs.  Ellis  and  her  representatives  and  assigns 
right  to  use  said  land  "for  the  purpose  of  running, 
Qtaining,  and  operating  a  mill  and  for  mill  purposes." 
!  would  include  not  only  the  right  of  flowage,  but  also 
right  to  use  the  land  (94  10-100  acres)  in  any  manner 
■ssary  for  the  proper  protection  and  operation  of  the 


1 
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mill  and  for  mill  purposes,  including  the  right  to  extend 
her  dam,  if  need  be,  onto  the  lands  so  leased  tg  her.  In 
the  face  of  the  judgment  of  this  court,  defendant,  or  those 
under  whom  he  claims,  proceeded  to  dig  the  ditch  and 
construct  the  dams  in  controversy,  and  in  addition  thereto 
place  other  obstructions  upon  the  lands  so  leased  to  plain- 
tifTs  grantors,  and  refuses  to  permit  plaintififs  to  go  upon 

m 

the  leased  lands  for  the  purpose  of  removing  such  obstruc- 
tions and  filling  the  ditch  and  removing  the  dams  referred 
to.  This  suit  was  brought  to  enjoin  such  interference. 
The  district  court  found  for  the  plaintiffs,  and  entered 
a  decree  giving  them  the  right  to  the  free  use  of  the  lands 
obtained  under  the  aforesaid  lease,  and  to  take  all  neces- 
sary steps  to  protect  their  mill  and  dam,  reservoir  and 
water  supply,  and  enjoining  defendant  "from  interfering 
with  or  preventing  the  plaintiffs,  their  legal  representa- 
tives, heirs  and  assigns  from  going  upon  said  lands  so 
described  in  the  said  grant  from  Frederick  Garbe  and 
wife  to  Jerusha  A.  Ellis  and  assigns,  for  the  purpose  of 
caring  for,  protecting,  repairing  and  maintaining  the  said 
milldam,  waste  gate,  race  and  reservoir,  and  removing 
obstructions  therefrom  or  protecting  and  strengthening 
the  banks  thereof,  and  doing  any  and  all  of  the  things 
reasonably  necessary  for  the  protection  and  maintenance 
of  said  appurtenances  to  said  mill  for  tlie  proper  and 
successful  operation  thereof  for  mill  purposes,  and  said 
defendant  is  hereby  ordered  to  remove  any  dams  or  other 
obstructions  he  has  placed  in  said  stream  or  mill-pond, 
and  to  fill  up  the  ditch  by  him  constructed,  within  

*  days  from  the  entry  of  this  decree,  and,  upon  his  failure 
so  to  do,  the  said  defendant  is  enjoined  from  interfering 
with  or  hindering  the  plaintiffs  in  the  removal  of  said  ob- 
structions and  the  filling  of  said  ditch."  Some  other 
minor  points  are  covered  which  we  do  not  deem  it  neces- 

,  sary  to  set  out.  We  think  the  decree  is  fully  sustained 
both  by  the  evidence  introduced  in  this  case,  and  by  the 
former  judgment  of  this  court. 

Defendant  contends  that  the  lease  to  Mrs.  Ellis  was  an 
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easement  "in  tiross",  aD<l  not  "appurtena 
two  reasjms  why  defendant's  contention 
The  lease  itnelf  reiiteB:  "To  have  and  to  1 
lier  and  her  heirs,  exeeutors,  admin istratoi 
(2)  it  is  beyond  dispute  that  tlie  grant 
.  scribed  in  tlie  lease  to  Mrs.  Ellis  was  foi 
enahting  her,  her  Iieirs  and  assigns  to  usi 
"for  the  purpose  of  running,  niaintaininji! 
a  mill  and  for  mill  purposes."  It  was  ku' 
grantor  ami  grantee  under  that  grant 
tlierein  de.strihed  were  to  be  used  as  a  ne< 
nance  to  the  hind  and  mill  to  which  it 
In  such  a  ease  an  easement  in  gross  wi! 
Kunied.  In  Wtnnton  v.  Johnson,  42  Minn: 
"A  grant  in  gross  is  never  pi-esunied  win 
be  construed  as  appurtenant  to  some  oti 
Lidytid'uifj  V.  Ziyncgo,  77  Minn.  421,  tl 
again  announced.  In  Cadicaladcr  v.  Hail 
it  is  said:  "Whether  an  easement  in  a  g 
purtenant  or  in  gross  is  to  he  doterminec 
nature  of  the  right  and  the  intention  of 
ating  it.  •  "  "  If  it  he  in  its  nature 
and  useful  adjunct  of  tlie  land  conveyed, 
the  intention  of  the  grantee  as  to  its  use, 
nothing  to  show  that  tlie  parties  intended 
pers<mal  right,  it  should  be  held  to  be  t 
purtenant  to  tlie  land,  and  not  an  easemt 
rule  for  the  construction  of  such  grants  Im 
able  to  the  former  than  to  the  latter  clasi 
r.  Sherman  Cottniy  I.,  M'.-P.  &  I.  Co.,  ( 
held:  "Where  a  mill  is  erected  and  a  ^ 
tained  by  the  aid  and  co-operation  of  adj< 
ers,  any  right  of  flowage  over  their  premi 
the  mill  arranged  for  and  contemplated 
as  subscribers  towards  its  construction,  1> 
nant  to  the  mill." 

It  is  further  contended  by  defendant  1 
grant  to  Mrs,  Ellis,  under  the  lease  refe 
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an  easement  appurtenant  to  the  land,  it  did  not  pass  to 
plaintiffs,  for  the  reason  that  in  the  chain  of  title  from 
Mrs.  Ellis  down  to  plaintiffs  several  of  tlie  deeds  conveyed 
the  mill  property  by  a  description  of  the  land  only,  with- 
out mention  of  "appurtenances"  or  "hereditanieuts.''  The 
record  shows  that  Mrs.  Ellis  and  her  husband  conveyed 
t^  J.  H.  Welch  and  R.  Price  by  description  of  their  land, 
"totjjether  with  all  and  singular  the  hereditaments  and 
appurtenances."  Price  conveyed  his  half  to  Smith  with- 
out mention  of  appurtenances  or  hereditaments.  Smith 
conveyed  to  Jasper  Culver  without  mention  of  appurte- 
nances or  hereditaments.  Welch  conveyed  his  half,  which 
he  obtained  'from  Mrs.  Ellis,  to  Helen  51.  Culver,  wife  of 
Jasper,  witliout  mention  of  appurtenances  or  heredita- 
ments. With  the  title  thus  standing  in  them,  the  Culvers 
brought  the  suit  against  Frederick  Garbe  and  wife,  the 
gi-antors  in  the  lease  in  controversy,  decidcnl  in  27  Neb. 
312,  hereinbefore  referred  to,  in  which  suit  the  riglits  of 
the  Culvers  under  a.  title  so  obtained  were  established. 
Subsequently  the  Culvers  conveyed  the  lands  "with  all 
the  appurtenances."  -The  i>arties  to  whom  they  conveyed, 
conveyed  to  their  grantees  witliout  mention  of  appurte- 
nances; and  so  the  conveyances  proceeded  until  title  was 
obtained  by  plaintiffs  in  this  action,  some  of  the  deeds 
mentioning  appurtenances,  and  others  making  no  mention 
thereof.  We  think  it  is  immaterial  whether  the  deeds 
contained  the  words  "with  the  appurtenances  and  here- 
ditaments" or  not.  In  Morrison  v.  King,  i>2  111.  30,  it  is 
held:  "Incorporeal  hereditaments  appendant  or  appurte- 
nant to  land  will  pass  by  a  conveyance  of  the  land  as  an 
incident  thereto.  Thus,  if  a  house  or  store  be  conveyed, 
every  thing  passes  which  belongs  to  and  is  in  use  for  it, 
as  an  incident  or  appurtenant,  without  the  use  of  the  word 
^appurtenances',  by  mere  operation  of  law."  In  the  opin- 
ion the  court  say:  "The  foundation  of  the  doctrine  of 
easement  in  this  and  similar  classes  of  cases  is  a  disposi- 
tion and  arrangement  of  the  premises  as  to  the  uses  of  the 
10 
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different  parts,  by  liim  having  the  unity  of  seizin,  and  then 
a  severance.  It  being  a  general  principle  in  relation  to 
grants  that  every  grant  of  a  tiling  naturally  and  necessar- 
ily imports  a  grant  of  it  as  it  actually  exists,  unless  the 
contrary  is  provided  for,  it  would  seem  to  follow  that 
each  portion  of  the  severed  premises  should  pass  subject 
to  all  the  burdens  apd  advantages  imposed  or  conferred 
by  the  proper  owner."  The  same  court  in  Shelby  v.  Chi- 
ca(/o  d  E.  L  R.  Co.f  143  111.  385,  400,  say:  "An  easement 
appurtenant  to  land  will  pass  by  a  conveyance,  although 
the  words  'with  the  appurtenances'  are  not  used.  Those 
words  will  not  enlarge  the  scope  of  the  deed.  Whatever 
is  actually  appurtenant  to  the  land  granted  passes  with- 
out those  words."  In  the  oi)inion  they  say:  "What  we 
have  said  thus  far  is  upon  the  theory  that  the  right  to 
have  the  dams  maintained  did  not  pass  to  the  railroad 
company  by  the  deed,  but  we  are  inclined  to  the  opinion 
that  said  right  constituted  an  easement  appurtenant  to 
the  land,  and  as  such  passed  by  the  conveyance.  It  is 
true  the  words,  'with  the  appurtenances',  or  equivalent 
words,  were  not  eni])loyed  in  the  deed,  but  those  words, 
if  used,  would  not  have  enlarged  the  scojie  of  the  deed, 
for  what  is  actually  appurtenant  to  the  land  granted 
passes  without  such  words,  it  being  the  general  rule  that 
whatever  is  in  use  for  the  land  as  an  incident  or  appurte- 
nance passes  bj-  a  conveyance  of  the  land."  Again  in 
Jarvis  v,  Srrle  Milling  Co.,  173  111.  192,  they  say: 
"The  question  here  is  not,  as-  assumed  by  appellant, 
whether  the  mill  can  be  operated  without  the  mill-pond, 
but  whether  the  use  of  the  mill-pond  passed  as  a  necessary 
appurtenant  of  the  mill  proi)erty.  The  deed  or  grant  of 
conveyance  need  not  contain  the  word  'appurtenance',  or 
similar  expression,  in  order  that  appurtenances  will  pass 
thereby."  In  Huttemeier  v.  Alhro,  18  N.  Y.  48,  the  court 
say:  "It  is  also  a  fair  conclusion,  in  the  absence  of  evi- 
dence excluding  that  idea,  that  the  grantors  designed  to 
convey,  with  the  lots,  a  way  which  had  been  long  used  as 
appurtenant  to  them.    *    *    *    It  is  a  general  rule  that, 
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upon  a  conveyance  of  land,  whatever  is  in  us3  for  it,  as 
an  incident  or  appurtenance,  passes  with  it.  Tlie  law 
gives  such  a  construction  to  the  conveyance,  in  view  of 
what  is  thus  used  for  the  land  as  an  incident  or  appurte- 
nance, that  the  latter  is  included  in  it."  In  United 
States  V.  Appleton,  1  Sumn.  (U.  S.)  492,  the  court,  speak- 
inor  through  Mr.  Justice  Story,  say:  "It  has  been  very 
correctly  stated  at  the  bar  that  in  the  construction  of 
grants  the  court  ought  to  take  into  consideration  the  cir- 
cumstances attendant  upon  the  transaction,  the  particular 
situation  of  the  parties,  the  state  of  the  country,  and  the 
state  of  the  thing  gi'anted,  for  the  purpose  of  ascertain- 
ing the  intention  of  the  parties.  In  truth,  every  grant  of 
a  thing  naturally  and  necessarily  imports  a  grant  of  it,  as 
it  actually  exists,  unless  the  contrary  is  provided  for." 

Under  the  authorities  above  cited  it  seems  verv  clear 
that  the  rule  is  just  the  opposite  of  that  contended  for  by 
defendant ;  that  is  to  say,  the  inference  is  that  a  grant  of 
land  carries  with  it  the  appurtenances,  "unless  the  con- 
trary is  provided  for",  and  not  that  the  appurtenances  do 
not  follow  the  land  unless  the  deed  so  recites.  If,  as 
stated  by  Mr.  Justice  Story,  we  take  into  consideration 
"the  circumstances  attendant  upon  the  transaction",  at 
each  time  the  land  was  sold  and  deed  made,  and  "the  i>ar- 
tictilar  situation  of  the  parties'',  and  "the  state  of  tlie 
thing  granted,  for  the  purpose  of  ascertaining  tlie  in- 
tention of  the  parlies",  there  can  be  no  escape  from  tlie 
conclusion  that  in  the  case  at  bar  it  was  the  intention 
of  the  parties  in  each  instance  to  convey  the  land,  together 
with  the  rights  appurtenant  thereto  obtained  under  the 
lease  in  question. 

Upon  any  theory  of  the  case,  the  judgment  of  the  dis- 
trict court  is  right,  and  it  is  therefore 

Affirmed. 


Beese^  C.  J.,  not  sitting. 
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State  of  Nebbaska,  appellee,  v.  Several  Parci 
Land  (Naiman),  appellant. 

Piled  Februabt  10,  1910.    No.  1E,S99. 

L  Taxation:  Sale:  Confirmation.  On  a  hearing  of  an  applies 
conflrmation  o(  a  Bale  for  taxes,  where  U  Is  made  to  ap 
an  uncontradicted  afBdavlt,  offered  by  the  owner  of  the  h 
and  received  by  the  court,  that  all  taxes  lawfully  asaeeaed 
said  land  had  been  paid  prior  thereto.  It  1b  error  to  confl 

a.  ;    :    .    And   whore   tt   further  appears   1 

affidavit  that  the  lands  so  sold  were  assessed,  taxed  and 
town  \ois,  when  In  (act  no  survey,  plat,  or  division  of  81 
into  town  lots  had  been  made  or  authorized  by  the  owner 
such  land  Is  not  subject  to  taxation  as  town  lots,  and 
thereof  by  such  designation  Is  void. 

Appeal  from  the  district  court  for  Thayer  c 
Leslie  G.  IIibd,  Judge.    Reversed. 

M.  H.  Weiss,  for  appellant. 

John  T.  McCuistion,  contra. 

FAWCEn^T,  J. 

This  is  an  appeal  from  an  order  of  the  distriel 
for  Thayer  county  confinniiig  a  sale  for  taxes  un( 
scavenger  law  of  lots  13  to  l(i,  inclusive,  in  hlock  ] 
7  to  15,  inclusive,  in  hlock  18,  and  lots  4  to  1:2,  in( 
in  block  19,  all  in  the  original  town  of  Gilead.  The 
which  is  quite  incomplete,  and  in  many  respects  v 
factory,  showB  that  one  Nelson  Gaston  purchas 
property  in  controversy  at  a  tax  sale  under  and  hy 
of  the  decree  of  the  district  court  in  the  state  tax 
the  year  1905,  The  sale  was  confirmed  over  the 
tioDS  of  the  appellant,  John  Naiman,  April  4,  19l)t 
bill  of  exceptions,  which  was  duly  served  and  setl 
tlie  court,  shows  that  upon  the  hearing  of  object: 
coDfirmation  plaintiff  introduced  the  affidavit  and 
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of  the  purchaser,  Gaston,  the  final  notice  served  by  the 
sheriff,  and  the  certificate  of  publication  by  tlie  publisher, 
and  nothing  more.  Defendant  Naiman  introduced  his 
formal  objections  to  the  confirmation,  supported  by  a  full 
and  complete  aflBdavit  giving  in  detail  what  is  claimed 
to  be  the  facts  in  relation  to  the  property  included  within 
the  alleged  sale  and  described  in  the  certificates  held  by 
Oaston,  and  nothing  more.  No  objcH:tion  was  made  to 
the  above  affidavit,  nor  was  there  any  attempt  at  contra- 
diction of  the  statements  contained  therein.  We  therefore 
accept  the  facts  stated  in  the  affidavit  as  established,  and 
as-  sufficient  to  overcome  all  presumptions  of  regularity 
in  the  original  petition.  From  the  aflidavit  it  appears 
that  on  March  3,  1887,  defendant  Naiman  was  the  owner 
of  all  of  the  N.  E.  J  of  section  15,  township  2,  range  1; 
that  on  said  date  he  conveyed  to  one  F.  J.  Hendershot, 
trustee,  the  N.  W.  ^  of  the  N.  E.  i,  and  the  N.  ^  of  the 
S.  W.  ^  of  the  N.  E.  ^J,  "for  townsite  purposes"  (for  the 
sake  of  brevity  we  will  separate  the  lands  so  conveyed  to 
Hendershot  into  two  tracts,  and  designate  them  as  tracts 
1  and  2;  tract  1  being  the  N.  W.  ^  of  tlie  N.  E.  |,  and 
tract  2  being  the  N.  ^  of  the  S.  W.  \  of  the  N.  E.  i) ;  that 
on  October  1,  1887,  the  said  Hendershot,  trustee,  dedi- 
cated to  the  public  for  townsite  purposes  a  portion  of 
tract  1,  and  no  more;  that  on  May  22,  1890;  the  siiid  Hen- 
dershot reconveved  to  defendant  Naiman  all  of  tract  2; 
that  none  of  tract  2  was  ever  dedicated  to  the  public,  or 
surveyed  and  platted  as  town  property;  that  defendant 
Naiman  had  paid  all  taxes  upon  tract  2  as  a  governmental 
subdivision,  and  that  no  taxes  were  delinquent  or  due 
thereon;  that  none  of  said  tract  was  subject  to  taxation 
or  sale,  for  the  reason  that  the  lots  appearing  upon  said 
tax  roll  are  not  part  of  tract  No.  1,  upon  which  tlie  same 
are  platted  or  shown  by  the  certificate  or  the  plat  filed 
by  said  Hendershot,  "but,  in  truth  and  in  fact,  said  lots 
mentioned  in  said  pretended  sale  certificate  are  located 
without  right  or  authority  or  without  survey  or  plat  made 
in  accordance  with  law,  and  arbitrarily  appear  to  be  lo- 


NEBRASKA  REPORTS.  [V( 

Curtli-Baura  Co.  y.  Lang. 

iccording  to  a  plat  filed  with  tlie  coimty  clerk 
wliicli  the  asBcssnient  ami  sale  were  made,  to 
he  N.  i  of  the  S.  W.  i  of  the  N.  E.  ^  of  se 
(tract  2),  and  that  the  description  of  the  In 
Jed  lots,  and  which  arhitrarily  cover  this  de 
and,  in  truth  and  in  fact,  do  not  exist,  and 
es  due  tliereon  have  heen  paid." 
le  light  of  tlie  abjve  undisputed  testimony,  it  ^ 
lear  that  the  court  erred  in  entering  the  ord 
lation  complained  of.  In  consideration  of  the 
ure  of  the  question  involved,  and  the  unsat: 
jndition  of  the  record,  together  with  the  fu 
at  we  have  not  had  the  benefit  of  either  bri 
■gument  in  plaintiffs'  behalf,  no  specific  direc 
ren  to  the  district  court,  but  its  judgment  i 
and  the  cause  remanded  for  further  proeeei 
ing  to  law. 

Bevebs 


[•is-Baum  Company,  appellee,  v.  Samuel  Laj 

APPELLANT. 

Filed  Febrdarx  26,  ISIO.    No.  15,524. 

ig.  Upon  rehearing  the  rormer  decision,  reported  In  8i 
,  and  tbe  Judgment  rendered  thereon  are  adhered  to. 

EARING  of  case  reported  in  83  Neb.  728.  Jndg 
rsal  adhered  to. 

Curiam. 

opinion  by  Commissioner  Calkins  reversing 
mt  of  the  district  court  was  filed  March  5,  '. 
reported  in  83  Neb.  728.  A  motion  for  rehej 
anted,  but  later  it  was  discovered  by  counsel 
I  of  exceptions  had  not  been  filed  in,  the  ofBi 
rk  of  the  district  court  when  leave  was  asked 
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given  for  tlie  withdrawal  of  the  record  for  such  filing. 
This  caused  the  case  to  lose  its  place  upon  tlie  docket,  and 
it  was  not  reargued  and  submitted  until  the  present  sit- 
ting, February  7,  1910. 

The  arguments  presented  by  counsel  for  appellee  have 
been  exhaustive,  but  we  are  not  persuaded  that  the  com- 
missioner's opinion  is  subject  to  the  criticisms  made,  bnt 
that  his  holdings  are  correct,  and  it  could  serve  no  good 
purpose  to  repeat  what  he  has  said. 

The  former  opinion  and  the  order  tliereon  reversing  the 
judgment  of  the  district  court  are  adhered  to. 


Judgment  accordingly. 


Emil  Hornstein,  appellee,  v.  Giovanno  Battista  Cifuno 

et  al.,  appellants. 

Piled  Pebeuaby  26,  1910.    No.  15,923. 

1.  Notee:  Inierest.    A  promissory  note  in  the  following  form:   "One 

year  after  date  we  promise  to  pay  to  the  order  of  Liberato 
Yarriano  four  hundred  no-lOO"  dollars  at  Omaha,  Nebraska.    Value 

received  with  interest  at  the  rate  of  per  cent,  per  annum 

from until  paid" — draws  interest  at  the  legal  rate  of  seven 

per  cent,  per  annum  from  its  date. 

2.  Pleading:    Admissions.     The  averments  of  the  answer,  set  out  in 

part  in  the  opinion,  held  to  constitute  an  admission  of  plaintiff's 
ownership  of  the  note  and  mortgage  upon  which  the  action  is 
based. 

Appeal  from  the  district  court  for  Douglas  county: 
William  A.  Redick,  Judge.    Affirmed. 

John  M,  Macfwrland,  for  appellant. 

i 

T.  W.  Blackburn,  contra. 

Reese,  C.  J. 

This  action  was  instituted  in  the  district  court  for 
Douglas  county  for  the  foreclosure  of  a  real  estate  mort- 
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gage  on  tlie  soutli  one-half  of  lot  24,  in  McOai 
ill  tlie  city  of  Oniiiha.  A  decree  was  entered 
piaintilT  for  tlie  full  amount  of  the  note,  tlie 
which  was  secured  by  Hie  mortgage,  together  i 
at  seven  per  cent,  per  annum  from  its  date 
was  in  the  following  form:  "$400.  Omalia,  ] 
1907.  One  year  after  date  we  promise  to  pay 
of  Lilierafo  Varriano  four  hundred  no-lOO 
Omalia,  XebraKka.     Value  received  with  int 

rate  of  per  eeut.  per  annum  from  

Giovaimo  Battista  C'ifuuo.  Marie  Giuseppa  ■ 
dorsement:  Liberato  Varriano,  Emil  Hornste 
time  of  the  maturity  of  the  note  the  makers, 
tendered  the  sum  of  $400,25,  claiming  that 
the  note  was  given  there  was  an  oral  agreem 
plaiutifTs  assignor,  the  payee  of  the  note,  thai 
was  to  be  charged,  and  the  sole  question  prese 
when  the  interest  began  to  run.  If  at  matur 
der  was  suflicient,  and  plaintiff  could  only  re 
equal  to  the  face  of  the  note.  If  the  note  dre\ 
the  legal  rate  of  7  per  cent,  per  annum  from 
decree  is  correct.  As  is  shown  by  the  copy 
above  set  out,  the  blanks  for  the  statement  ol 
interest  and  the  date  from  wbicli  the  interes 
were  not  filled  in  at  the  time  of  the  execution 
and  the  legal  effect  would  be  the  same  as  i 
been  nothing  written  or  printed  after  the  won 
and  the  reading  of  the  note  would  be  to  pay  "ii 
paid."  This  would  cause  the  debt  to  draw  in! 
legal  rate  of  7  per  cent,  per  annum  from  the 
note.  Snlazar  v.  Taylor,  18  Colo.  538;  Jeicct\ 
cuddy,  55  Neb.  588;  Camiibell  Printing  Press 
Jones,  79  Ala.  475;  Bogan  v.  Calhoun,  19  Lf 
Dewey  v.  Bowman,  8  Gal.  145;  2  Parsons,  Not 
(2d  ed.)  p.  392;  Eaton  and  Gilbert,  Comme 
sec.  ^Ic;  Ojiiie'.i,  Negotiable  Instruments,  sec.  A 
Negotiable  IiiKiruiiR'nts  {5tb  eil.)  sees.  1385,  1 
Law  of  Interest,  p.  S;  8  Cyc.  313;  22  Cyc.  153! 
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also  follow  that  proof  of  an  oral  modification  of  the  writ- 
ten contract  could  not  be  I'eceived  as  against  plaintiff  who 
is  an  innocent  purchaser  of  the  note.  In  this  we  tliink  the 
trial  court  did  not  err. 

There  is  a  contention  that  the  answer  denied  plain- 
tiff's ownership  of  the  note,  and  that  therefore  the  burden 
was  on  him  to  prove  the  indorsement  and  transfer;  but 
it  appears  from  the  answer  that  plaintiff's  ownership 
is  admitted.  It  is  alleged  that  the  tender  of  the  $400  was 
made  to  one  Mancuso  on  the  4th  day  of  January,  1908, 
who  was  in  possession  of  the  note,  and  on  the  14th  day 
of  January  of  the  same  month  the  said  Maucuso  ''for  him- 
self and  plaintiff  herein,  for  whom  he  was  acting  as  agent 
at  that  time,  refused  to  cancel  the  mortgage  and  receive 
the  |400",  etc.  This  must  be  held  as  an  admission  of 
plaintiff's  ownership. 

We  find  no  error  in  the  decree  of  the  district  court,  and 

it  therefore  is 

Affirmed. 


John  Masoxjrides  v.  State  of  -Nebraska. 

Filed  February  26,  1910.     No.  16,425. 

1.  Criminal  Law:  Witnesses:  Refreshing  Recollection.    A  party  who 

caUs  a  witness,  and  is  In  part  taken  by  surprise  by  his  unex- 
pected and  unfavorable  testimony,  may,  for  the  purpose  of  refresh- 
ing bis  recollection,  interrogate  him  as  to  a  written  statement 
previously  made  by  him  which  is  inconsistent  with  part  of  his 
testimony,  and  thereby  see  It  the  correction  thereof,  and  may,  for 
that  purpose,  submit  the  statement  to  the  witness  for  inspection. 
The  denial  of  the  witness  of  the  correctness  of  a  part  of  such 
statement  will  not  render  the  whole  of  the  writing  admissible  in 
evidence. 

2.  :    Evidence:    Admissibility.     Where  a  statement  of  substan- 

tlally  all  of  the  facts  of  the  killing  of  a  human  being,  and  for 
which  a  party  is  on  trial  for  murder,  is  prepared  by  the  county 
attorney  and  signed  by  a  witness  of  the  tragedy,  and  upon  the 
trial  the  testimony  of  the  witness  contradicts  a  part  of  such  state- 
ment and  denies  its  correctness,  it  is  reversible  error  to  permit 
the  whole  of  such  statement  to  be  read  to  the  jury. 
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Uaioarldes  t.  Btate. 


:  Witnesses:  Impeaciiue^t.    Ordinarily  k  party  may 

peach  his  own  wltneafl  by  showing  that  he  has  made  etal 
previous  to  the  trial  contradictory  ot  his  testimony.  ThI 
ever,  will  not  prevent  proof  of  the  truth  by  other  evidence 


Errok  to  the  district  court  for  Douglaa  county: 
HAM  L.  Sutton,  Judge.    Reversed. 

SulIiDan  rf  Rait  and  ./.  M.  Marfarlniid,  for  plain 
error, 

TV.  T.  Thompson,  Attorney  General,  and  Qeor^ 
Ayres,  contra. 

Reese,  C.  J. 

An  information  was  filed  in  the  district  court  chs 
plaintiff  in  error  with  tlie  frime  of  murder  in  thi 
degree  in  the  killing  of  Edward  IjOwry,  a  police 
of  the  city  of  South  Omaha,  on  the  19th  day  of  Feb 
1909.  A  trjjil  was  had,  beginning  on  the  24th  c 
May  of  the  same  year,  which  resulted  in  a  verdict  fi 
the  accused  guilty  of  murder  in  the  first  degree,  and 
the  penalty  at  death,  A  motion  for  a  ne>v  trial  wa: 
and  overruled,  and  sentence  of  death  was  prono 
against  him.  He  brings  the  case  to  this  court  by  pr 
ings  in  error.  A  number  of  alleged  errors  are  pres 
but,  as  another  trial  must  be  had  in  which  the 
causes  for  complaint  will  probably  not  arise,  they, 
the  exception  of  the  one  error  hereinafter  discu»sef 
not  be  noticed.  It  was  contended  upon  the  trial,  i 
here  insisted  upon,  that  the  evidence  submitted  1 
jury  is  not  sufliclent  to  sustain  the  verdict,  but  it 
deemed  necessary,  or  even  proper,  that  we  expres 
opinion  upon  that  subject. 

As  leading  up  to  the  question  to  be  considered,  c 
conceded  facts  may,  with  propriety,  be  stated.  PI 
in  error  is  of  foreign  birth  and  nationality,  having 
time  of  the  tragedy  been  in  this  country  but  abou 
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years,  and  was  wholly  unacquainted -with  the  English 
language,  not  being  able  to  either  speak  or  understand 
any  part  of  the  speech  of  this  country.  A  countryman 
and  friend  of  his  had  what  is  spoken  of  as  a  candy  kitchen 
in  South  Omaha,  which  was  frequently  visited  by  plain- 
tiff in  error.  The  wife  of  his  friend  was  not  of  his  nation- 
ality and  could  not  speak  his  language.  He  expressed  a 
desire  to  learn  to  speak  English,  and  sought  the  aid  of 
some  one  who  could  teach  him.  He  was  referred  to  a  girl, 
or  young  lady,  by  the  name  of  Lillian  Breese,  of  the  age 
of  about  ITyears,  who  was  working  in  the  candy  kitchen, 
and  through  the  aid  of  an  interpreter  it  was  arranged  that 
she,  for  a  compensation  named,  should  give  him,  and  per- 
haps others,  lessons  in  the  language.  Miss  Breese,  whose 
reputation  appears  to  have  been  good,  was  living  in  a 
room  in  one  of  the  nearbv  flats  with  her  little  brother  of 
between  six  and  seven  ^^ears  of  age,  and  it  was  arranged 
that  the  lessons  should  be  given  at  her  room.  At  the  time 
to  which  we  refer  she  had  given  him  two  lessons.  On  the 
evening  of  the  19th  day  of  February,  1909,  after  the  com- 
pletion of  her  labors  at  the  candy  kitchen,  she  with  her 
little  brother  were  starting  for  her  room  when  jdaintiff 
proposed  accompanying  her,  which  he  did,  and  the  three 
went  to  her  home.  Soon  after  tlieir  arrival  the  deceased 
called  at  the  house,  and  inquired  of  the  landlady  if  the 
girl  and  little  boy  were  in  their  room.  On  being  informed 
that  they  were,  he  expressed  a  desire  to  enter,  and  was 
shown  to  the  room.  The  landlady  knocked  on  the  door 
and  Miss  Breese  opened  it.  The  deceased  entered  at  once, 
and  directed  Miss  Breese  and  plaintiff  in  error  to  accom- 
pany him  to  the  police  station.  They  started  with  him, 
leaving  the  little  boy  with  the  landlady.  On  the  way  to 
the  station  the  tragedy  occurred,  by  which  the  oflBcer  was 
shot  and  killed,  and  plaintiff  in  error  received  two  gun- 
shot wounds,  one  in  the  breast,  and  tlie  other  in  the  leg. 
Miss  Breese,  becoming  frightened,  stepped  into  a  nearby 
hallway  as  soon  as  the  first  shots  were  fired.  There  is  no 
suggestion  of  any  element  of  guilt  or  wrong  doing  ou  the 
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pju't  of  Miss  Ilrecse  or  of  the  plaintiff  in  error  i 
liiue  of  file  invanion  of  lier  room  by  the  otliccr,  m 
\y,irt  at  any  time  in  conniption  with  the  tragedy, 
not  appear  whether  she  was  ever  permitte*!  to  i 
the  little  brother  or  her  room,  or  not,  but  it  is  sh 
(luring  the  whole  of  the  time  from  that  uiglit 
(lay  of  the  trial  she  was  kept  in  *'(mfinement  in 
Just  why  this  was  made  neeessary,  or  even  rij 
not  made  clear.  She  was  examined  as  a  witne 
the  coroner's  jury,  and,  probably,  at  the  prelim 
amination.  On  the  next  day  after  tlie  trajjedy,  j 
out  the  presence  or  knowledge  (»f  plaintitf  in  ern 
one  in  liis  behalf,  the  county  attorney  visiti'd 
procured  fri>ni  her  a  statement  of  the  principal 
the  tragedy.  This  statement  was  written  by  tli 
attorney  and  read  over  to  her,  and  to  which  si 
her  name.  It  does  not  appear  that  the  written  t 
was  ever  made  public  or  that  any  others  knew 
istence.  It  corresponded  substantially  with  her  1 
given  at  the  trial.  In  the  statement,  in  descr 
alfair,  occurs  the  following:  "I  then  heard  son 
think  it  was  the  (Jreek,  say  'stop',  and  then  I  !i 
or  two  shots.  After  I  heard  these  two  shots  I 
ofiicer  take  his  gun  fr(»m  his  clothes,  I  thought 
I)ocket,  and  then  I  rau  into  a  hallway  a  few  fe< 
In  her  testimony  upon  the  trial  she  said  that 
heard  the  two  shots  she  "noticed  the  officer  take 
from  his  side,  and  tiien  I  ran."  The  following 
of  what  follows  in  t!ie  bill  of  exceptions:  "Q. 
hand  from  his  side,  where?  A,  Well,  his  hand 
side.  Q.  From  his  pocket?  A.  Yes,  sir;  like  ti 
hand  from  his  pocket.  Q,  Yes;  and  when  he 
hand  from  his  pocket,  what,  if  anything,  did  yi 
liis  hand?  A.  I  dida't  see  nothing.  Q.  Didn't ; 
gnn.  A.  N(),  ^'ir.  <i.  In  the  officer's  hand?  A. 
Q.  You  testified  at  the  coroner's  iutincst  about  tl 
ing,  didn't  you,  just  a  few  days— (interrupted)  ? 
sir.    Q.    Didn't  you  state  at  tlie  coroner's  inqu* 
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the  officer  took  his  hand  from  his  pocket  you  then,  for 
the  first  time,  saw  his  gun?"  This  \\'as  objected  to  as 
"incompetent,  irrelevant  and  immaterial;  no  foundation 
laid,  and  an  attempt  to  impeach  his  own  witness."  Where- 
upon the  county  attorney  made  the  following  statement 
in  the  presence  of  t]ie  jury :  "If  your  hcmor  please,  we  are 
entitled  to  this  question  from  this  witness.  Your  honor 
can  realize  the  situation  the  state  is  in  with  this  witness 
who  is,  in  the  nature  of  thin.i^s,  a  hostile  witness  to  the 
state.  Now,  then,  if  the  state  can  develop  the  fact  that, 
since  the  testimony  of  this  witness  taken  immediately 
after  the  occurrence,  there  has  been  markcMl  d(^parture 
from  that  testimony  and  her  testimony  here  on  the  stand, 
why,  we  ought  to  be  entitled  to  show  that.  It  wouldn't 
be  fair,  in  other  words,  for  the  state  to  be  betrayed  into 
putting  a  witness  on  the  stand,  and  liave  her  change  her 
testimony  afterwards."  Defendant's  counsel  responded 
as  follows:  "The  defendant  wants  the  record  to  show  his 
objecticm  to  the  question  and  also  his  exception  to  the 
statements  of  the  county  attorney  made  in  the  presence 
of  the  jury,  in  reference  to  what  it  appears  since  the  for- 
mer examination,  since  the  preliminary  examination  or 
the  examination  at  the  coroner's  inquest."  The  court: 
"The  objection  is  overruled",  to  wliich  exception  was 
taken.  "A.  No,  sir;  I  did  not."  Her  attention  was  then 
called  to  the  written  statement  which  slie  made,  written 
by  the  county  attorney,  which  she  testified  she  signed,  tliat 
it  was  read  to  her,  and  was  correct,  and  was  asked :  "Q. 
And  is  tliat  the  statement.  Miss  Lillie  (counsel  handing 
witness  a  paper)?  A.  Yes,  sir.  I  never  said  that  the 
officer  took  his  gun,  I  said  he  took  his  hand  from  his 
I)ocket  like  he  was  taking  his  gun  from  his  pocket.  I 
didn't  say  he  took  his  gun  from  his  pocket,  I  said  like  he 
was  taking  his  gun.  Q.  Like  he  was  taking  his  gun?  A. 
Like  he  was  taking  his  gun.  Q.  What  do  you  mean  by 
this  in  the  statement,  ^After  I  heard  these  two  shots  I  saw 
the  officer  take  his  gun  from  his  clothes,  I  thouglit  from 
his  pocket,  and  then  I  ran  into  a  little  hallway  a  few  feet 
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away  '"  Plaintiff  in  error's  counsel :  "The  defentlant  ob- 
jects to  this  as  incompetent,  immaterial,  hearsay,  and 
irrelevant;  an  attempt  to  impeach  his  own  witness  with 
reference  to  an  instrument  that  is  not  admissible  in  evi- 
dence or  binding  this  defendant  in  any  way."  The  ob- 
jection was  overruled,  and  exception  taken.  "A.  I  never 
made  that  statement.  Q.  Do  you  want  to  change  that 
statement  now?  A.  W!iy,  I  will  say  just  like  I  said  be- 
fore. Q,  ^\'hat  do  you  say  now?  A.  I  said  tiiat  I  seen  the 
officer  take  his  hand  from  his  side  like  lie  was  taking  his 
gun  from  his  pocket,  Q.  What  do  you  say  as  to  whether 
you  saw  a  gun  or  not?    A.  I  never  seen  no  gun." 

On  the  re-examination  of  the  witness  by  the  county  at- 
torney the  following  is  sliown  to  have  occurred:  "Q.  Call- 
ing your  attention  to  the  statement  you  have  identified 
as  having  been  made  by  you  immediately  following  this 
shooting,  to  the  language,  'Just  before  I  heard  the  first 
tv  0  shots  I  was  not  far  from  the  Greek,  and  immediately 
before  these  siiots  were  fired  I  saw  him  (refei*ring  to  the 
Greek)  turn  toward  tlie  north  and  partially  face  the  ofB- 
cer.  It  was  after  that,  and  when  the  officer  came  up 
closer,  I  saw  the  officer  take  out  his  gun.'  How  do  you 
explain  that  language  in  the  statement?"  Plaintiff  in 
error's  counsel :  "Objected  to  as  incompetent,  irrelevant 
and  immaterial;  no  foundation  laid,  and  not  the  best  evi- 
dence; an  atteuipt  to  impeach  his  own  witness,  and  hear- 
say." County  attorney:  "I  offer  as  part  of  the  examina- 
tion of  this  witness  the  statement  that  has  been  identified, 
and  I  pursue  this  examination  upon  what  is  apparent 
from  the  examination  of  this  witness,  that  she  is  hostile 
to  tlie  state,  and  has  come  upon  the  stand  here  as  a 
state's  witness,  and,  according  to  our  theory,  has  given 
testimony  in  variance  with  her  statements  to  the  county 
officials  and  statements  made  at  the  coroner's  inquest." 
Plaintiff  in  error's  counsel :  "The  defendant  objects  to  the 
question  as  incompetent,  immaterial,  irrelevant;  no  foun- 
dation laid;  not  the  best  evidence;  an  attempt  to  impeach 
his  own  witness,  and  cross-examination  of  his  own  wit- 
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ness."  The  objection  was  overruled,  to  which  ruling  of 
the  court  defendant  excepted.  Plaintiff  in  error's  coun- 
sel :  "The  defendant  objects  to  the  statement  of  tlie  county 
attorney,  in  the  presence  of  the  jury,  at  this  time,  as  in- 
competent, immaterial,  irrelevant;  no  foundation  laid; 
not  the  best  evidence;  an  attempt  to  impeach  his  own 
witness,  and  cross-examination  of  his  own  witness."  The 
objection  was  overruled.  Defendant  excepted  to  the  rul- 
ing of  the  court. 

While  other  portions  of  the  examination  of  this  witness 
show  similar  proceedings  by  the  court  and  counsel,  it  is 
not  deemed  necessary  to  make  further  (flotations  in  order 
to  present  the  question  involved.  The  whole  of  the  writ- 
ten statement  was  offered  in  evidence  by  the  state,  and 
over  the  objections  and  exceptions  of  plaintiff  in  error's 
counsel  was  read  to  the  jury.  This,  we  think,  was  clearly 
WTongand  higlily  prejudicial  to  ])laiutift'  in  error.  It  is  to 
be  observed  that  upon  a  careful  reading  of  tlie  testimony 
of  the  witness  we  are  persuaded  tliat  she  was  not  hostile 
to  the  state,  but  that  her  examination  exhibited  a  candid 
and  honest  desire  to  tell  the  truth  as  she  understood  it. 
The  statement  in  the  writing,  if  incorrect,  would  naturally 
fail  to  attract  the  attention  of  one  not  familiar  with  de- 
tailed expressions  and  writings,  and  might  be  passed  un- 
noticed, and  the  correction  upon  tlie  witness  stand  would 
leave  no  jusjt  ground  for  the  aspersions  cast  upon  her 
in  the  presence  of  the  jury.  As  we  have  seen,  she  had  been 
incarcerated  in  the  jail  during  tlie  whole  time  from  the 
date  of  'the  tragedy  until  called  upon  the  witness  stand. 
Enough  appears  to  show  that  she  had  been  under  close 
surveillance  during  the  whole  time.  Over  the  objection  of 
the  county  attorney,  she  was,  after  the  second  effort  of 
plaintiff  in  error's  counsel,  permitted  to  state  tliat  she 
had  never  conversed  with  them,  and,  in  fact,  had  never 
seen  either  one  of  them  until  called  upon  as  a  witness 
upon  the  trial.  She  had  never  before  been  called  upon  to 
pass  through  such  an  experience;  had  never  been  in  court 
as  a  witness;  was  to  some  extent,  at  least,  uiifai.iiliar 
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with  the  forms  of  exprctjsiou  in  legal  pajxTi' 
not  quick  to  detect  Mlif<)it  errors  in  details 
in  such  documents.  The  written  insfrunif 
signed  consisted  of  three  and  a  half  of  !(■; 
She  was  then  in  the  jail,  the  next  day  aftei 
which  occurred  at  about  11  o'clock  <)f  the 
and  one  may  well  imagine  tlie  state  of  lier  ni 
practically  unacquainted  with  either  of  the 
unfortunate  affair.  It  is  evident  from  the 
l>efore  us  that  the  elt'ect  of  the  introduction  i 
stateineDt  in  evidence  could  not  be  otherwif 
poacli,  OF  at  least  impair,  the  testimony  of  t 
the  estimation  of  tlie  jury,  or  give  the  stateii 
and  effect  of  substantive  evidence,  neither  of 
have  been  jwriiiitted.  It  is  elementary  that, 
surprised  by  the  statements  of  his  own  witi 
stand,  he  is  not  bound  by  such  stntement,  I 
the  fact  to  have  been  otherwise  tlian  as  sta 
competent  testimony;  not  so  much  fi:r  the  pi 
tradictiug,  and  to  timt  extent  imiieaching, 
ness,  but  to  show  the  truth.  ]iUick\rdl  t 
Neb.  269;  Nathan  v.  Samh,  52  Neb.  «(!». 
ination  of  the  witness,  tlie  detailed  statenit 
to  the  signing  of  the  pajier,  its  presenfation  i 
tion  by  her,  the  reading  of  the  porti(»n  in  <1 
in  the  presence  and  hearing  of  the  jury,  wii 
ered,  presented  the  ilinirritaiici/  as  fully  ar 
as  it  was  or  could  have  iK-en  possible  to  do. 
county  attorney  souglit  to  do,  and  all  he  I 
to  do  in  the  way  of  showing  such  disci'cpanc; 
ments  had  been  aceompUslied,  and  tlie  in 
the  statement  itself  could  add  nothing  to  the  piuui  ui  uie 
fact  It  did  not  and  could  not  show  which  of  tiie  two 
was  correct.  The  jury  were  fully  a<lvis('d  of  her  testi- 
mony before  them  and  of  the  statement  uptm  that  point 
in  the  writing.  The  state  eouid,  in  reason  or  law,  ask 
nothing  more.  There  can  be  no  doubt  but  that  it  was  com- 
petent to  refresh  tiie  memory  of  the  witness  by  calling 
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her  attention  to  the  WTitten  statement,  assuming  tlie  vari- 
ance to  be  of  such  matei^iality  as  to  justify  it,  and  thus 
attract  her  attention  to  the  specific  facts  and  by  that 
means  obtain  her  best  recollection,  and  it  could  properly 
be  read  to  her  for  that  purpose,  but  to  allow  the  whole 
instrument  to  be  read  to  the  jury  and  commented  upon, 
as  was  allowable  if  admitted,  could  have  no  other  effect 
than  that  of  substantive  evidence,  hearsay  thouj2:h  it  might 
be,  and  thus  destroy  a  constitutional  right  of  the  accused 
on  trial.  In  Hickory  v.  Umted  States,  151  U.  S.  303,  it 
was  held  tliat  "proof  of  the  contradictory  statements  of 
one's  own  witness,  voluntarily  called  and  not  a  party,  in- 
asmuch as  it  would  not  amount  to  substantive  evidence 
and  could  have  no  effect  but  to  impair  the  credit  of  the 
witness,  was  generally  not  admissible  at  common  law." 
This  question  was  before  the  supreme  court  of  Ohio  in 
Iliirlcu  V.  State,  46  Ohio  St.  320,  and  in  an  exhaustive 
opinion  by  Judge  Williams  many  cases  are  cited  in  sup- 
port of  the  rule  that,  where  one  is  surprised  by  the  testi- 
mony of  his  own  witness,  he  is  not  bound  by  it,  but  may 
show  the  truth  by  other  witnesses,  proving  the  facts  by 
them,  but  not  by  proving  the  former  statements  of  the 
witness  contradictory  of  his  testimony.  That  opinion  is 
reproduced  in  4  L.  R.  A.  161,  and  is  annotated  by  the 
editor,  and  to  which  we  refer  -without  further  citation. 
A  moment's  reflection  must  show  the  fallacy  of  the  con- 
tention of  the  state  and  ruling  of  the  court  upon  this 
question.  The  necessary  effect  of  the  course  pursued  must 
have  been  either  to  discredit  and,  to  that  extent,  destroy 
the  credibility  of  the  state's  own  witness,  or  to  substitute 
for  her  evidence  the  former  statement  alleged  to  have 
been  made  by  her.  The  secondary  effect  w^as  to  get  before 
the  jury  her  evidence  upon  the  witness  stand,  and  the 
whole  of  the  TXTitten  statement  covering  substantially  the 
same  facts,  and  thus  bolster  up  and  support  her  testi- 
mony by  introducing  her  former  statement  in  support 
thereof.  All  of  which  is  in  conflict  with  the  plainest  and 
most  fundamental  rules  of  evidence, 
11 
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It  ie  the  contention  of  plnintiff  in  error 
intending  to  depart  from  the  city  of  Sent 
Kansas  City  witliin  a  sliort  time  after  tlie  J 
was  arrested;  that  lie  was  uncertain  as  t 
and  was  taking  liis  pr4»perty,  including  tl 
knife,  with  hiiu,  Iiaving  tlieiu  upon  liis  pei 
purpose;  that  lie  could  not  understand  the 
guagp,  but  Iiad  been  informed  that  the  car 
cealed  weapons  was  a  violation  of  law;  that 
reach  liis  poclcet  were  prompted  by  a  puri 
the  pistol  into  a  secluded  place  near  the  eiig 
walk  where  he  could  afterwards  procure  it 
no  intent  or  purpose  of  assaulting  or  takii 
the  officer;  and  that  he  did  not  shoot  until  a 
the  wounds  from  the  two  shots  fired  by  th 
which  wounds  were  serious  and  from  whici 
recoverwl  at  the  time  of  the  trial. 

*rhe  judgment  of  the  district  court  is  revc 
cause  is  remanded  for  further  proceedings  i 
with  law. 


Charles  Booton  et  al.  v.  State  of  N 

Piled  Fgbruari  26,  1910.    No.  16,257. 

1.  Crtmlnal  Law:  Venue.    "The  venue  of  an  olTense 

like  any  other  fact  In  a  criminal  case.  It  need  n< 
by  dlrpct  tcBtlmony,  nor  In  the  words  of  the  inf 
from  the  facta  Id  evidence  the  only  rational  concl 
be  drawn  is  that  the  crime  was  committed  In  th« 
the  proof  1b  aufflclont."    Weinecke  v.  State,  34  N< 

2.  Evidence  examined,    Its   substance  set  forth    In  tl 

held  sufficient  to  sustain  the  verdict. 

3.  Crlmlnnl  Law;  Witnesses:  Impeachment.    The  fac 

of  a  wilnrcs  Is  Indorsed  on  the  Information  in  a 
cutlon.  he  not  having  been  examined  by  the  state, 
having  been  made  upon  the  prosecutloii  to  plac' 
witness  stand,  (ind  the  defendant  having;  called  b 


Vol.86]  JANUARY  TERM,  1910.  115 


Booton  V.  State. 


interrogated  him  In  his  own  behalf,  does  not  prevent  the  state 
from  impeaching  him. 

4.  Instructions  complained  of  examined  and  found  to  be  without  error. 

Error  to  the  district  court  for  Douglas  county: 
Willis  6.  Sears,  Judge.    Affirmed. 

John  M,  Macfarlaiidf  for  plaintiffs  in  error. 

William  T,  Thompson,  Attorney  General,  and  George 
W,  Ayres,  contra. 

Barnes,  J. 

Charles  Booton  and  Roy  Raymond,  hereafter  called  the 
defendants,  were  jointly  tried  in  the  district  court  for 
Douglas  county  on  an  information  charging  them  with  the 
crime  of  robbery  from  the  porscm  of  one  Harry  Miller. 
They  were  convicted  and  sentenced  to  imprisonment  in 
the  state  penitentiarj^  for  the  term  of  ten  years.  To  re- 
verse that  judgment  they  have  prosecuted  error  to  this 
court. 

1.  Their  first  contention  is  that  the  evidence  is  not 
sufficient  to  sustain  the  verdict.  The  reasons  assigned 
are:  (a)  That  the  venue  was  not  proved;  (b)  that  the 
evidence  produced  by  the  state  was  insuflScient  to  identify 
them  as  the  persons  who  committed  the  robbery;  and 
(c)  that  the  evidence  for  the  prosecution  was  wholly 
insuflScient  to  overcome  their  testimony  tending  to  estab- 
lish an  alibi.  These  questions  will  be  disposed  of  in  the 
order  above  stated.  The  record  shows  that  during  the 
trial  in  the  district  court  for  Douglas  county  one  JTames 
Stary  was  called  as  a  witness  for  the  state  and  testified 
in  part  as  follows :  "Q.  On  the  night  of  December  24  did 
you  see  these  two  defendants?  A.  I  did  not  see  them 
until  they  held  me  up;  that  is  the  only  time.  Q.  Where 
was  that?  A.  Thirteenth  street  viaduct,  about  five  min- 
utes of  11  or  11  o'clock;  somewhere  around  there.  Q. 
In  this  city,  county  and  state?  A.  Yes,  sir."  It  further 
appeain?  from  the  t^stiniony'  that  after  the  defendants  h^4 
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rohbed  Stary  they  proceeded  down  the  street;  that 
turned  around  and  watched  them,  and  saw  them  hold 
and  roh  Harry  Miller,  the  proseouting  witness  in  t 
ease,  onlv  a  block  away.  It  thus  appears  that  the  cri 
was  committed  in  the  city  of  Omaha,  county  of  Doug 
and  state  of  Nebraska.  "The  venue  of  an  offense  n 
he  proven  like  any  other  fact  in  a  criminal  case.  It  n 
not  he  established  by  direct  testimony,  nor  in  the  wo 
of  the  information,  but  if  from  the  facts  in  evidence 
only  rational  conclusiou  which  can  be  drawn  is  that 
crime  was  committed  in  the  county  alleged,  the  proo: 
sufficient."     Wcincrke  v.  State,  34  Neb.  14. 

On  the  question  of  identification,  the  record  disck 
that  the  defendant  Bobton  was  positively  identified 
James  Stary  as  being  one  of  the  parties  who  robbed  h 
He  also  described  the  other  man,  whose  features  he 
not  claim  to  have  observed,  as  being  similar  in  build 
the  defendant  Raymond.  While  this  witness  identi 
Booton,  he  described  the  second  man,  who  aswauUed  h 
as  being  similar  in  build  to  Raymond,  and  the  lattei 
positively  identified  by  the  witness  Miller.  As  ah 
stated,  Stary  was  the  first  victim.  Defendant  Boi)ton  ' 
identified  by  him  as  tlie  man  who  held  the  gun  on  I 
and  compelled  him  to  hold  up  his  hands,  and  who  t 
his  watch  while  the  other  man  went  through  his  clot 
and  robbed  him.  Stary  also  testified  that  when  tliey  ' 
taken  his  watch  and  money  they  told  him  to  go  onj  t 
at  that  instant  they  saw  Miller  coming  alone,  and  oni 
them  said :  '"Here  comes  a  man,  and  we  will  hold  him 
too" — or  words  to  that  effect.  He  further  testified  t 
he  started  on,  but  turned  and  watched  the  defonda 
and  saw  tliem  assault  and  rob  the  prosecuting  witn 
Miller.  Miller  recognized  the  defendant  Raymond  as 
one  who  held  tiie  revolver  while  the  defendant  Boo 
took  his  money.  There  was  thus  a  complete  and  suffici 
identification  of  each  of  the  defendants.  It  also  app( 
that  when  Miller  and  Stary  were  taken  to  the  jail  wl 
the  defendast^  were  coq^ne^  after  their  arrest,  one 
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them  recognized  both  of  the  defendants  as  the  persons 
who  had  committed  the  robbery.  It  follows  that  the  evi- 
dence upon  this  point  was  amply  sufficient  to  sustain  the 
verdict. 

On  the  question  of  an  alibi,  the  record  discloses  that 
the  defendants  admitted  that  they  were  in  Onialia  during 
the  fore  part  of  the  night  in  question.  They  testified, 
however,  that  they  boarded  a  street  car  and  went  to  Coun- 
cil Blufifs,  and  walked  from  the  car  line  to  an  asyiguation 
house  called  the  "Riverside  Hotel",  or  the  "Metcalf  Road 
House";  that  they  arrived  there  about  10  o'clock,  but 
neither  of  them  fixes  the  time  positively.  They  also  pro- 
duced as  a  witness  one  Jim  Booton,  a  brother  of  the  de- 
fendant Charles  Booton,  who  testified  that  he  was  bar- 
keeper at  the  road  house,  and  that  he  saw  the  defendants 
there  about  10  o'clock.  One  May  Noble,  who  was  the 
keeper  of  the  place  above  described,  also  testified  that  she 
saw  the  defendants  at  her  place  some  time  during  tlie 
evening,  and  fixes  the  time  at  about  10  o'clock.  One 
John  Nelson,  however,  was  called  as  a  witness  by  the 
defendants,  and  he  fixes  the  time  when  he  saw  them  there 
at  about  12  o'clock.  The  defendants  furtlier  stated  that 
a  couple  of  women,  who  were  inmates  of  a  house  of  pros- 
titution in  Omaha,  called  Jim  Booton  by  telephone  to 
meet  them  at  the  street  car  line,  and  one  of  the  defend- 
ants, at  Jim  Booton's  request,  met  them  and  escorted 
them  to  the  road  house.  They  fixed  the  time  of  this  trans- 
action at  about  12  o'clock.  The  state,  however,  produced 
the  telephone  operator,  who  took  the  call  of  the  two 
women,  as  a  witness,  and  she  testified  tliat  the  time  the 
call  was  made  was  1 :  20  o'clock  on  the  morning  after  the 
offense  was  committed.  She  also  produced  the  record  of 
the  call,  which,  under  the  rules  of  the  telephone  company, 
she  was  required  to  make  at  the  time  when  the  call  was 
received,  and  thus  verified  her  statement.  So  it  appears 
that  the  defendants  could  have  been  in  Omaha  and  have 
committed  the  crime  charged  against  them  at  11  o'clock 
on  the  evening  of  December  24,  and  still  have  had  plenty 
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of  time  to  go  to  the  road  house  and  be  seen  there  by  the 
witnesses  who  testified  for  them.  The  testimony  as  to 
time  was  so  indefinite  tliat  this  alone  would  warrant  the 
jury  in  finding  that  the  alibi  was  not  proved.  Again,  the 
witnesses  by  which  it  was  sought  to  establish  that  defense 
were  of  such  a  character  that  the  jury  with  propriety 
might  have  disregarded  tlieir  evidence.  A  careful  exam- 
ination of  the  bill  of  exceptions  satisfies  us  that  the  evi- 
dence was  sufficient  on  this  point  to  sustain  the  verdict 
of  the  jury. 

2.  It  is  next  contended  that  the  court  erred  in  permit- 
ting the  prosecution  to  impeach  the  witness  May  Noble. 
It  appears  that  this  witness  was  not  called  by  the  state, 

but  was  produced  by  the  defendants  themselves,  so  it 
cannot  be  said  that  tlie  rule  that  a  party  will  not  be  al- 
lowed to  impeach  his  own  witness  is  applicable  in  this 
case.  No  demand  was  made  by  the  defendants  for  the 
projrecution  to  put  May  Noble  upon  the  witness  stand, 
although  her  name  was  indorsed  on  the  information. 
Upon  the  other  hand,  they  cliose  to  call  her  as  their  own 
witness.  This  being  so,  we  know  of  no  rule-  of  law  which 
would  prevent  the  state  from  impeaching  her,  and  the 
authorities  cited  upon  this  point  do  not  support  the  de- 
fendants' contention. 

3.  It  is  claimed  that  the  court  erred  in  giving  the  third 
paragraph  of  his  instructions  to  the  jury.  This  was  an 
instruction  defining  a  reasonable  doubt,  and  the  com- 
plaint is  that  it  is  argumentative.  We  have  examined 
the  instruction,  and  find  that  it  is  one  that  has  been 
often  approved  by  this  court,  and  is  not  subject  to  the 
criticism  directed  against  it.  Some  other  points  are  dis- 
cussed in  defendants'  brief,  but  they  are  without  merit. 

From  a  careful  examination  of  the  whole  record,  we 
are  satisfied  that  the  defendants  had  a  fair  and  impartial 
trial,  and,  finding  no  reversible  error  therein,  the  judg- 
ment of  the  district  court  is 

Affiembd. 
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Gilbert  L.  Cooper,  appellee,  v.  Fernando  Kennedy, 

appellant. 

Filed  February  26, 1910.     No.  15,916. 

Vendor  and  Parchaser:  Reservation  of  Crops:  Parol  Evidence.  Grow- 
ing crops  are  personal  property  which  pass  by  deed  as  appurte- 
nant to  the  realty,  but  they  may  be  severed  therefrom  by  reserva- 
tion evidenced  either  by  parol  agreement  or  by  Instruihent  in 
writing.  The  vendor  may  show  by  parol  evidence  that  such  crops 
were  reserved  from  the  sale  of  the  land. 

Appeal  from  tlie  district  court  for  Red  Willow  county ; 
Egbert  C.  Orr,  Judge.    Affirmed, 

Cordeal  &  McCarl^  for  appellant. 

Morlatiy  Ritchie  d  Wolff,  contra, 

Letton,  J. 

On  the  22d  of  July,  1907,  the  plaintiff  sold  his  farm  to 
defendant  by  warranty  deed,  at  the  same  time  by  parol 
agreement  he  reserved  the  possession  of  the  land  until  the 
1st  of  March,  1908,  and  also  reserved  all  tlie  p-owing  crops 
upon  the  land.  After^vards  he  harvested  a  portion  of  the 
crops  without  objection  by  the  defendant.  It  is  admitted 
in  the  answer  that  in  the  latter  part  of  Auirust  tlie  de- 
fendant entered  into  a  field  of  com  on  tlie  premises,  gath- 
ered a  portion  of  the  crop,  and  that  on  August  27  while 
the  plaintiff  was  gathering  corn  the  defendant  went  to 
the  field,  forbade  the  plaintiff  from  furtlier  gathering 
corn  therein,  and  commanded  the  plaintiff  to  leave  the 
premises,  and  now  asserts  that  he  is  the  owner  of  the  corn. 
On  the  same  day  the  plaintiff  filed  his  petition  alleging 
these  facts,  and  further  alleging  that  the  defendant  threat- 
ens to  enter  upon  the  land,  to  take  the  corn  and  deprive 
the  plaintiff  of  same,  and  that  the  defendant  is  insolvent 
and  cannot  be  compelled  to  respond  in  damages.  No  tres- 
pass is  shown  other  than  as  above  admitted,  nor  are  there 
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any  threats  in  evidence.  In  this  state  of  the  record  the 
A\ Titer  is  of  opinion  that  no  facts  have  been  shown  suffi- 
cient to  authorize  the  issuance  of  the  extraordinarv  vrvit 
of  injunction,  but  a  majority  of  tlie  court  are  of  a  contrary 
opinion,  and  it  will  therefore  l)e  necessary  to  consider  the 
principal  question  in  the  case,  which  is  wlietlier  parol 
proof  may  be  made  of  a  reservation  of  growing  crops  where 
no  such  reservation  is  made  in  the  deed  of  conveyance. 
Tlie  authorities  are  irreconcilable  on  this  question.  A 
nu:mber  of  states  hold  that  growing  crops,  being  fructus 
industriales,  are  personal  property  and  do  not  necessarily 
pass  \^ith  the  conveyance  of  the  land;  that  tliere  is  a  dis- 
tinction between  such  planted  croi)s  and  such  products 
of  the  soil  as  growing  timber  or  grass,  which  are  known 
as  fructus  naturales,  and  which  pass  with  the  soil,  unless 
separated  and  reserved  by  instrument  in  waiting. 

In  this  state,  however,  the  question  as  to  whether  such 
crops  will  pass  by  deed  was  discussed  in  the  case  of  In  re 
Estate  of  Andersen,  83  Neb.  8,  and  it  was  held:  "Until 
a  crop  is  severed  from  the  land  upon  which  it  is  grown, 
it  is  such  part  of  the  real  estate  as  will  pass  by  a  deed  of 
conveyance  or  by  a  devise  of  the  land,  unless  reservation 
thereof  is  made  in  the  deed,  or  there  is  evidence  contained 
in  the  will  of  the  testator  that  the  devisee  of  the  land 
should  not  be  entitled  to  the  crop."  The  question  whether 
the  reservation  must  be  made  in  a  deed  was  not  involved 
in  the  case,  so  that  this  portion  of  the  liolding  is  obiter. 
The  syllabus  of  the  case  is  as  follows:  "Unless  reserved, 
crops  standing  upon  the  ground,  matured  or  not,  pass  to 
the  grantee  named  in  a  deed  of  conveyance,  or  to  a  party 
to  whom  the  land  is  devised." 

In  an  early  Indiana  case,  Turner  v.  Cool,  23  Ind.  56,  85. 
Am.  Dec.  449,  it  was  held  that  the  crop  passed  with  the 
deed,  notwithstanding  a  previous  written  agreement  ex- 
pressly i*eserving  the  same,  for  the  reason  that  the  prior 
preliminary  contract  could  not  affect  the  terms  of  the  deed 
into  which  the  contract  was  finally  merged.  To  the  same 
effect  is  Brown  v.  Thurston,  56  Me.  126,  96  Am.  Dec.  438, 
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as  respects  a  parol  reservation.  Mcllvaine  v.  Harris^  20 
Mo.  457,  64  Am.  Dec.  196;  Gibbons  v.  Dillingham^  10  Ark. 
9,  50  Am.  Dec.  233;  Ghaprhan  v,  Veach,  32  Kan.  167; 
Oaranflo  v.  Cooley,  33  Kan.  137;  Kammrath  v.  Kidd,  89 
Minn.  380;  Smith  v.  Price,  39  111.  28,  89  Am.  Dec.  284; 
Firebangh  v.  Divan,  207  111.  287.  The  later  Indiana  cases 
have  adopted  the  contrary  rule.  Stoddard  v.  Johnson, 
75  Ind.  20;  Hiseif  v.  Troutman,  84  Ind.  115. 

In  Aldrich  v.  Bank  of  Ohioica,  64  Neb.  276,  it  was  held 
that  growing  crops  do  not  pass  to  the  purcha.«jer  of  the 
land  at  judicial  sale,  so  as  to  defeat  tlie  rights  of  one  hold- 
ing a  chattel  mortgage  on  them,  following  Foss  v.  Marr, 
40  Neb.  559;  Monday  v.  O'Neil,  44  Neb.  724.  The  deci- 
sion in  these  cases  is  based  upon  Carssilly  v.  Rhodes j  12 
Ohio,  88,  and  Bouts  v,  Showalter,  10  Ohio  St.  124,  and 
the  reasoning  of  the  Ohio  cases  is  based  upon  the  premise 
that  such  crops  are  in  law  regarded  as  personalty.  The 
language  of  the  opinion  might  justify  the  thought  that  it 
was  the  idea  of  its  writer  that  a  deed  would  not  carrv 
growing  crops  where  no  mention  is  made  of  them  by  the 
parties  either  in  the  conveyance  or  by  extraneous  writing 
or  parol  contract;  but  this  i>oint  was  not  involved,  and 
we  find  no  difficulty  in  holding  as  tlie  Oliio  court  did  in 
the  case  of  Baker  v.  Jordan^  3  Ohio  St.  438:  "In  tlie  ab- 
sence of  any  proof  that  any  other  valid  disjyosition  of  them 
attended  or  had  prece<led  the  deed,  tliat  instrument  would 
certainly  convey  them."  The  wliole  subject  is  well  con- 
sidered in  that  case.  While  the  Ohio  statute  as  to  emble- 
ments passing  to  the  executor  is  mentioned,  it  is  not  made 
the  basis  of  the  decision.  The  following  excerpt  concisely 
expresses  the  view  of  the  court :  "A  deed  jjurports  to  con- 
vey the  realty.  But  what  is  the  realty?  Growing  corn 
may  be  a  part  of  it,  for  some  purposes,  but  it  is  generally 
to  be  considered  as  personalty.  If  tlie  parties  to  a  deed, 
either  by  words  or  their  behavior,  signify  their  understand- 
ing that  as  between  them  it  is  personalty,  the  law  will  so 
regard  it,  and  will  respect  their  intention  in  the  construc- 
tion of  the  deed.    When  the  evidence  of  such  understand- 
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ing  is  ppodiictfil,  it  is  not  to  contradict 
tliat  it  is  ptTfectly  consistent;  but  it  is 
in  some  instances  would  go  with  tlie  la 
realty  was,  in  that  caee,  converted  into 
will  of  the  parties,  and  thus  to  hold  tl 
meaning  and  effect." 

The  Pennsylvania  rule  is  that  grow 
induHtrialcs,  are  perKonal  property,  hii 
aace  with  and  as  appurtenant  to  the  reii 
therefrom  by  reservation  or  exception 
may  show  such  reservation  by  parol  e\ 
reservation  of  the  natural  products  of 
nattirahs,  must  be  in  writing;.  Itacke 
Administrators,  33  Pa.  St.  251,  75  Am. 
subf.tautially  the  view  taken  in  the  folhi 
V.  Vonrad,  61  N.  Car.  190,  93  Am.  Dec.  i 
71  N.  Car.  97;  WaUon  v.  JonUin,  B5  1 
V.  BJuzcr  Hros.,  91  Mo.  App.  564;  Cai 
75  Ark.  33(i.  In  New  Jersey,  in  etiuit; 
tion  of  crops  was  allowed  and  enforcei 
a  reformation  of  a  deed.  Hpitdriclsun  v 
562. 

From  a  consideration  of  these  cases  a 
decisions  of  this  court,  we  are  satisfie 
tht)Ugh  growing  crops  are  personal  proj 
deed  as  appurtenant  to  the  realty,  but  tl 
therefrom  by  reservation  either  by 
or  by  instrument  in  writins,  and  tha 
show  by  parol  evidence  that  su«'h  cr 
from  the  sale  of  the  land.  Such  crops 
execution  as  pei-sonal  chattels,  or  they 
by  a  verbal  contract.  In  tlie  absence  of 
crops  pass  by  the  deed;  but  a  reservat 
contract  which  may  exist  at  tlie  same 
to  convey  the  real  estate.  Of  course,  in 
written  evidence  of  such  a  contract  wt 
more  satisfactory  nature;  but  in  this  c 
disputed  evidence  shows  that  the  vendo 
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session  of  the  land  and  crops  and  harvested  the  small 
grain  upon  the  same  without  objection  or  interference  by 
the  defendant,  that  defendant  admitted  the  plaintifTs 
right  to  the  crop  to  others,  and  that  it  was  only  after  he 
had  become  dissatisfied  in  some  respects  that  he  claimed 
the  right  to  the  crops,  there  is  no  room  for  doubt  or  con- 
troversy as  to  the  rights  of  the  parties. 

Adopting  this  rule,  the  plaintiff  is  entitled  to  retain  the 
crops,  and  the  judgment  of  the  district  court  is 

Affirmed. 


Mathews  Piano  Company,  appellant,  v.  H.  E.  Markle 

BT  AL.,  appellees. 
Filed  February  26, 1910,    No.  15,920. 

1.  Conditional  Sales:  Bona  Fide  Purchaser.    If  the  vendor  in  a  condi- 

tional sale  contract  falls  or  neglects  to  avail  himself  of  the  pro- 
viflion  of  section  6045,  Ann.  St.  1907,  relating  to  the  filing  of  such 
contracts  in  the  office  of  the  clerk  of  the  county,  and  relies  only 
upon  the  good  faith  or  credit  of  the  vendee,  he  cannot  interfere 
with  a  conveyance  of  the  property  to  a  purchaser  in  good  faith 
without  notice. 

2.  :    ELEXxnoN  of  Remedies:    Waiver.    Where  personal  property 

is  sold  and  delivered  upon  condition  that  the  title  shall  remain 
in  the  vendor  until  the  payment  of  the  purchase  price,  and  the 
latter  elects  to  bring  suit  for  the  recovery  of  the  debt,  the  adop- 
tion of  this  course  is  a  waiver  of  the  condition,  and  the  sale 
becomes  absolute. 

Appeal  from  the  district  court  for  Gage  county :  John 
B.  Rapbb,  Judge.    Affirmed. 

8.  D.  Kitten,  for  appellant. 

A.  H.  Kidd,  contra. 

Lbtton,  J, 

This  is  a  replevin  action  brought  by  the  Mathews  Piano 
Clompany  against  H.  E.  Markle  as  defendant  to  recover 
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I>ossession  of  a  piano.  Before  the  trial  John  H.  P^ner 
intervened  and  answered,  alleging  that  he  was  the  owner 
of  the  property.  Markle  made  no  appearance.  The  case 
was  tried  to  the  court  without  a  jury,  and  judgment  was 
rendered  for  the  intervener  Penner.  Prom  this  judgment 
the  plaintiff  appeals. 

The  evidence  shows  that  in  the  latter  part  of  December, 
1903,  H.  E.  Jlarkle  wa«  conducting  a  hotel  in  the  city  of 
Beatrice;  that  about  this  time  Markle  borrowed  $5,500 
from  Penner.  Penner  had  guaranteed  the  payment  of  the 
rent  of  the  hotel  by  Markle.  On  December  21, 1904,  Markle 
and  his  wife  executed  a  bill  of  sale  to  Penner  of  all  the 
furniture  in  the  hotel,  including  the  piano,  as  shown  by 
an  inventory  attached  to  the  bill  of  sale.  At  that  time  the 
Ijiano  was  in  Markle's  possession.  Two  days  afterwards 
Markle  executed  and  delivered  to  plaintiff's  agent  a  prom- 
issory note  containing  a  conditional  sale  contract,  whereby 
it  was  provided  that  the  title  of  the  piano  did  not  pass 
from  the  vendor  until  the  payment  of  the  debt  or  note,  but 
a  copy  of  this  instrument  was  never  filed  with  the  county 
clerk  under  the  provisions  of  section  6045,  Ann.  St.  1909. 
Markle  failing  to  pay  Penner  the  amount  secured  by  the 
bill  of  sale,  he  took  possession  of  all  the  furniture  some 
time  in  the  year  1905  to  apply  on  the  debt,  under  an  agi'ee- 
ment  by  which  he  was  to  credit  Markle  with  the  amount 
he  received  upon  a  sale  of  the  property.  On  the  11th  of 
July,  1906,  the  plaintiff  sued  Markle  and  obtained  judg- 
ment against  him  upon  the  note  referred  to.  Execution 
was  issued  thereon  and  returned  unsatisfied.  The  evi- 
dence conflicts  as  to  Penner's  testimony  in  the  county 
court  with  reference  to  wliether  he  owned  the  piano  or 
merely  had  a  lien  upon  it,  but  it  is  sufficient  to  sustain  the 
conclusion  of  the  trial  court  that  Penner  took  the  piano 
from  Markle  upon  a  valuable  consideration  without  notice 
of  the  conditional  contract,  and  that  the  title  thereby 
passed  to  him. 

Complainant's  first  point  is  that  Penner  is  not  entitled 
to  recover  in  this  action  for  the  reason  that  the  plaintiff 
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was  in  possession  of  the  piano  when  his  answer  w'as  filed, 
and  that  he  filed  no  aflSdavit  in  the  case  as  to  the  ownership  • 
of  the  property.  This  was  unnecessary.  The  intei^ener 
occupied  the  position  of  a  defendant  in  resisting  the  claim 
of  ovmership  of  the  plaintiff.  He  was  merely  defending 
his  title  and  right  of  possession  of  the  piano,  and  tlie  fact 
that  it  had  been  taken  from  his  possession  under  the  writ 
did  not  make  it  necessary  for  him  to  file  an  affidavit.  The 
case  cited  is  not  applicable. 

It  is  also  argued  that  the  bill  of  sale  was  made  two  days 
before  Markle  purchased  the  piano  and  before  Markle  had 
title.  The  evidence  warrants  the  conclusion  that  the  sale 
had  been  made  and  the  piano  delivered  to  Markle  before 
the  conditional  contract  was  executed.  Even  if  it  were 
the  case  that  at  the  time  the  bill  of  sale  was  executed  the 
purchase  of  the  piano  had  not  been  completed,  though  it 
was  in  Markle's  possession,  a  purchase  after  the  ex- 
ecution of  the  bill  of  sale  and  its  subseciuent  transfer 
and  delivery  to  Peniier  with  the  other  property  listed  in 
the  inventory,  without  notice  of  plaintiff's  claim,  to  apply 
as  part  payment  on  the  debt  from  Markle  to  Penner  oper- 
ated to  convey  the  title  to  Penner.  Section  6045,  supniy 
was  made  for  the  protection  of  vendors  such  as  the  plain- 
tiff, and  if  they  fail  or  neglect  to  avail  themselves  of  its 
provisions,  relying  only  on  the  good  faith  or  credit  of  the 
vendee,  they  cannot  interfere  with  a  conveyance  of  the 
proi)erty  to  a  purchaser  in  good  faith  without  notice. 
But,  in  any  event,  we  think  that  action  being  brought  and 
judgment  taken  for  the  balance  due  upon  the  note  oper- 
ated as  a  waiver  of  the  conditional  sale  and  passed  the  en- 
tire ownership  to  the  vendee.  Where  personal  property 
is  sold  and  delivered  upon  condition  that  the  title  shall 
remain  in  the  vendor  until  the  payment  of  the  purcliase 
price,  and  the  latter  elects  to  bring  suit  for  the  recovery 
of  the  debt,  the  adoption  of  this  course  is  a  waiver  of  the 
condition  and  the  sale  becomes  absolute.  Fredrickson 
V.  Bchmittroth,  77  Neb.  722;  6  Am.  &  Eng.  Ency.  Law 
(2d  ed.)  480;  Alden  v^  Pyer  <k  Bro.,  92  Minn,  134;  Rich^ 
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Van  Winkle  v.  Vroirell,  146  U.  S.  42. 
The  judgment  of  the  district  court  n 


Swan  Andeb-son,  aitellee,  v.  PtrrER  C 

Fii.BD  FEnBCATiT  26,  1910.     No. 

1.  Forcible  Entry  and  Detainer:  Appeal:   Plr 

the  forcible  entry  and  detention  or  forclbU 
erty.  on  appeal  to  the  dlatrlct  court  It  is 
pleadlngB  be  Hied-"    McCue  v.  Lfe.  VS  Neb, 

2.  :  PAnriBS.    An  action  (or  forcible  enti 

maintained  by  one  nho  has  been  deprlvi 
real  property  by  an  unlawful  and  forcible 
a  person  liavlng  the  present  right  of  poEai 

3.  Instructions  not  applicable  to  the  testlmoi 

case  should  not  be  given.  InstructloDB  req 
applicable  to  a  case  may  be  lawfuly  ref 
embodies  the  principles  therein  stated 
the  Jury  on  his  own  motion. 

Ari'EAL  from  the  district  court  for  ( 
T.  OuAVEs,  Judge.    Affirmed. 

Wilbur  F.  Bryant,  Peter  H.  Peters< 
rington,  for  appellant. 

R.  J.  Millard,  contra. 

Root,  J. 

This  is  an  action  for  a  forcible  entr; 
lawful  detention  of  a  tract  of  land, 
and  defendant  appeals.  On  a  former  hi 
the  appeal  because  the  transcript  did  n 
judgment  had  been  entered  in  the  d 
missing  journal  entry  has  been  supplie 
pomes  on  for  a  hearing  on  the  jnerita. 
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It  appears  that  plaintiff  leased  tbe  land  in  controversy 
from  the  owner  for  one  year,  commeneins  ilareh  1,  1906. 
Defendant  rented  the  land  from  said  owner  for  five*  years, 
commencing  March  1,  1907.  Plaintiff  refused  to  yield 
possession,  and  defendant,  in  company  with  several  assist- 
ants, over  plaintiff's  objections,  took  forcible  possession 
of  the  premises  March  1,  1907,  and  thereafter,  by  threats 
and  the  display  of  a  shotgun,  excluded  plaintiff  there- 
from. 

1.  Defendant  argues  that  the  parties  are  cotenants,  but 
the  facts  do  not  sustain  the  contention.  In  January,  1907, 
defendant  stored  a  quantity  of  grain  in  a  granary  on  the 
farm,  but  this  fact  was  submitted  to  the  jury  in  an  appro- 
priate instruction,  and  the  verdict  amounts  to  a  finding 
that  the  grain  was  thus  stored  without  plaintiff's  consent. 

2.  Defendant  complains  because  tlie  district  court  over- 
Ffiled  a  motion  to  compel  the  parties  to  file  i>leadings.  The 
cause  was  first  tried  in  the  county  court,  and  subsequently 
appealed  to  the  district  court.  The  remedy  is  given  by 
statute,  and  plaintiff  may  file  his  written  complaint  with 
a  justice  of  the  peace  or  a  county  judii:e  exercising  the 
jurisdiction  of  a  justice  of  the  peace.  Code,  sec.  1023. 
The  defendant  is  not  compelled  to  file  a  written  i)lea;  but, 
if  he  desires  to  contest  the  action,  his  oral  plea  of  not 
guilty  is  entered  and  the  issues  are  thereby  made  up.  The 
defeated  litigant  may  appeal  to  the  district  court,  but  the 
statute  makes  no  mention  of  pleadings  in  the  appellate 
court  In  McCue  v.  Lee,  16  Neb.  575,  it  was  lield  that  new 
pleadings  need  not  be  filed  in  the  district  court.  The  stat- 
ute construed  in  that  case  was  later  held  to  be  void  for 
constitutional  reasons  relating  to  the  title  of  the  bill  con- 
taining the  act,  but  the  reasoning  is  sound,  and  applies 
to  the  present  statute. 

3.  The  court  did  not  err  in  refusing  to  give  defendant's 
instruction  numbered  1.  The  court  was  justified  in  taking 
the  position  that  plaintiff  did  not  sell  defendant  any  per- 
juanent  improvements.  The  court  did  not  err  in  refusing 
to  ijljstruct  the  jurjr  that  a  tenant  unlawfullj^  holding  over 
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find  a  i)ePSon  forcibly  entering  the  leased 
e<|UiiIlj  criminyl,  and  that  the  law  will  rehii 
party.  To  so  construe  the  law  would  aiiioi 
of  the  statute.  Tnrjxiniintj  v.  Kiiuj,  60  Neb. 
tions  3  and  4  reiiuewted  by  defendant  are 
issues  in  the  instaiit  case,  and  were  proper! 

Complaint  is  made  because  instruction  ni 
not  marktsd  "given''  or  "refused,"  and  waa 
to  tite  jury,  AHSuniing  that  this  instruction 
the  fact  does  not  constitute  reversible  error, 
tion,  in  substance,  states  that  instruction! 
counsel  and  given  by  the  court  are  entitlt 
weight  as  instructions  prepared  and  {jiven 
But  one  instruction  requested  by  defendant 
jury,  and  the  principle  therein  announced  i 
structions  nuuilwred  4  and  5  given  by  the  eo 
motion,  so  that  defendant  could  not  have  b 
because  the  jury  were  not  permitted  to  rej 
instruction  numbered  5. 

4.  It  is  insisted  that  the  verdict  is  contrj 
tion  numbered  6  given  by  the  court  at  defen 
and  that  the  verdict  is  not  supported  by  the  ■ 
instruction,  in  effect,  informed  the  jury  tlia 
with  plaintiff's  permission  entered  upon 
part  of  the  demised  premises,  tliey  sliould  fi 
ant.  The  testimony  is  conflicting  as  to  w 
the  grain  stored  in  the  granary  by  defenda 
there  with  plaintiff's  consent.  Anderson  it 
gave  his  consent  thereto,  but  intimated  to  d 
if  the  grain  was  thus  stored,  plaintiff  would 
tiff  stands  in  iin  unfavorable  light.  His 
February  28,  1907.  yet  he  refused  to  yield 
the  premises  to  iiis  successor,  the  defeniian 
$100,  but  these  facts  did  not  justify  Carls 
dispossessing  Anderson.  The  law  is  well  si 
rightful  owner  of  real  estate  entitled  to  ' 
thereof  cannot  take  the  law  into  his  own  han 
that  possession  by  violence  from  one  in  act' 
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able  possession  of  the  premises.  Myers  v.  Koenig,  5  Neb. 
419;  Tar  penning  v.  King,  60  Neb.  213.  See,  also,  Reeder 
V.  Purdy,  41  111.  279.  We  think  the  court  would  not  have 
erred  had  it  permitted  defendant  to  further  cross-examine 
plaintiflP,  but  it  is  just  as  evident  that  no  reversible  error 
was  committed  in  sustaining  the  objei^tions  referred  to  in 
defendant's  brief.  The  trial  court  is  vested  with  consid- 
erable discretion  in  such  matters  of  practice;  and,  unless 
that  disci'etion  is  abused,  its  rulings  will  not  work  a  re 
versal  of  a  case. 

Upon  a  consideration  of  the  entire  record,  we  are  satis- 
fied that  the  judgment  of  the  district  court  is  right,  and 

it  is 

Affirmed. 


Charles  T.  Schneider,  appellant,  v.  Oran  F.  Plum  et 

AL.,  appellees. 

Filed  February  26,1910.     No.  15,925. 

Municipal  Corporations:  Sidewalks:  Void  Arsessment:  Injunction. 
In  litigation  concerning  a  special  assessment  levied  upon  village 
lots  to  pay  for  a  sidewalk  constructed  in  a  street  adjacent  to  such 
real  estate,  if  it  appears  that  the  village  board  in  levying  the  as- 
sessment did  not  take  into  account  the  benefits  and  damages 
resulting  from  the  construction  of  the  sidewalk,  but  levied  the 
total  cost  thereof  without  regard  to  such  benefits  or  damages,  the 
tax  is  void,  and  its  collection  may  be  enjoined. 

Appeal   from    the   district    court    for    Boone    county: 
James  R.  Hanna,  Judge.    Reversed  with  direetions. 

H.  C.  Vail,  for  appellant. 

J.  A.  Price,  contra. 

Root,  J. 

This  is  an  action  to  enjoin  the  trustees  and  clerk  of  the 
village  of  Petersberg  and  the  county  treasurer  of  Boone 
12 
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county  from  rollorting  a  speciiil  assessment  leviw 
plaintiffs  lots  in  fakl  village  to  defray  tlie  cost  - 
structing  a  concrete  sidewalk  adjacent  tf»  said  pr 
Defendants  prevailed,  and  plaintiff  appeals. 

1.  The  facls  are  practically  undisputed,  Peters 
a  municipal  coriKH-afion  containing  less  than  800 
tants.  Plaintiff  is,  and  during  tlie  times  licrcinaftf 
tioned  was,  the  owner  of  lots  4  and  5  in  block  12 
village.  About  1895  a  board  sidewalk  was  consi 
contiguous  to  sjiid  lots,  and  in  1907  it  was  soiiiewl 
of  repair.  In  April,  1007,  the  village  trustees  enat 
ordinance  re<|uiring  lot  owners  in  said  village,  wl 
(juestefl  by  a  resolution  of  the  trustees,  to  construct, 
struct  or  repair  sidewalks  adjacent  to  tbeir  res 
lots.  The  form  of  the  resolution  to  be  adopted  i 
cases  is  set  forth  in  the  ordinance.  Upon  the  adop 
such  a  resolution,  the  village  marshal  is  directed 
liver  a  copy  to  the  owner  of  tlie  lot  or  lots  affected 
leave  it  at  such  owner's  usual  place  of  residence, 
sidewalk  is  not  constructed  or  repairetl,  as  the  ea! 
be,  within  30  days  after  such  service,  the  village 
thorized  to  make  the  improvement,  and  levy  an  asse 
against  the  pmpcrty  to  defray  the  expense  incurre 
the  5tli  day  ()f  June,  1907,  a  resoluticm  was  duly 
commanding  plaintiff  to  construct  a  sidewalk  aloi 
lots,  and  ou  the  12th  of  that  month  a  copy  of  the 
tion,  neither  signed  nor  certified  to  by  tliecler 
delivered  to  plainfifTs  wife  upon  the  premises  in  qii 
Plaintiff  Wiis  away  frcua  home  at  the  time,  but  the 
was  delivered  to  him  about  the  20th  or  23d  of  the 
Plaintiff  faileil  to  construct  the  sidewalk,  and  the 
authorities  proceeded  under  tlie  ordinance  to  make  ■ 
proveiiient.  Thereafter  the  trustees  notified  plainti 
Avould  meet  at  a  definite  time  for  the  purpose  of  1 
an  asscssuient  upon  his  lots  to  pay  the  expense  ( 
structing  said  sidewalk.  At  the  time  fixed  in  the 
the  village  board  passed  the  following  resolution: 
resolved  by  the  chairman  and  village  board  of  the 
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of  Petersberg  that  lots  4  and  5  of  block  12  of  the  original 
town  of  Petersberg  be  valued  at  |1,4^^<^^  ^^>r  tlie  purpose  of 
assessment,  and  that  there  be  levied  against  said  lots  a 
special  tax  amounting  to  |80,  said  amount  being  a  total 
expense  in  building  the  cement  sidewalk  along  the  south 
side  of  Rae  street  and  along  said  lots;  further  that  the 
village  clerk  be  instructed  to  file  a  certified  copy  of  this 
resolution,  together  with  a  certified  copy  of  the  notice 
served  upon  the  occui)ants  of  said  lots  of  this  special  meet- 
ing, with  the  county  clerk  of  Boone  county,  Nebraska.'- 
Copies  were  duly  filed.  Plaintiff  argues  tliat  the  copy  of 
the  resolution  delivered  to  his  wife  at  their  home  did  not 
give  the  trustees  jurisdiction  over  his  property.  The  stat- 
ute under  which  the  ass(»ssment  was  made  does  not  reijuire 
notice  to  be  given  the  lot  owner  before  a  sidewalk  may  be 
constructed.  Ann.  St.  1909,  sees.  8916-8919.  Notwith- 
standing the  statute,  village  trustees  have  autliority  to 
prescribe  by  ordinance  the  jurisdictional  steps  to  be  taken 
by  them  in  such  cases.  Ives  v.  Irey,  51  Neb.  136.  Having 
(^xercised  that  power,  the  trustees  would  be  bound  by  the 
ordinance.  State  v.  Gosyrave,  85  N(4).  187.  The  ordinance 
does  not  require  that  the  coi)y  of  the  resolution  to  be  de- 
livered to  the  lot  ow^ner  shall  be  signed  by  the  clerk  or 
attested  by  that  officer,  nor  certified  nor  sworn  to  by  the 
marshal.  The  copy  describes  plaintiff's  lots  with  sufficient 
certainty,  and,  among  other  things,  recites:  "Be  it  re- 
solved by  the  board  of  village  trustees  of  Petersberg,  Ne- 
braska,'' etc.  Plaintiff  could  not  have  been,  and  was  not, 
misled,  and  we  think  the  trustees  acquired  jurisdiction 
to  make  the  improvement,  and  by  a  proper  procedure  to 
assess  a  tax  upon  plaintiff's  lots  for  the  net  benefits 
thereby  accruing  to  them. 

2.  It  is  contended  that  the  trustees  did  not  ascertain 
the  benefits  and  damages,  if  any,  resulting  to  the  property 
from  the  construction  of  the  sidewalk,  and  exceeded  their 
power  by  arbitrarily  assessing  the  cost  of  the  improve- 
ment to  plaintiff's  lots.  There  is  merit  in  this  contention. 
The  vital  principle  underlying  special  assessments  is  that 
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the  value  of  the  property  taxed  has  been  increas 
stim  at  least  oqual  to  the  assessment  levied.  Tc 
tax  without  a  oorrpsponding  increase  in  value  is 
private  property  for  public  use.  Hanscom  v. 
Omaha,  11  Neb.  37;  Vain  v.  City  of  Omaha,  42  N. 
Const.,  art.  IX,  sec.  6.  The  legislature,  rwoj^iii 
limitations  and  the  rights  of  the  citizen,  pro\id< 
reference  to  special  assessments  by  village  auti 
"Such  assessment  shall  be  mside  by  the  council  or  1 
trustees  at  a  special  meeting,  by  a  resolution  fis 
valuation  of  such  lot  assessed,  taking  into  acco 
benefits  derived  or  injuries  sustained  in  coasefiii 
such  contemplated  imi»rovcments,  and  the  amount 
against  the  same,  which  with  the  vote  thereon  by  y 
nays  shall  be  spread  at  length  upon  the  minutf 
Ann.  St.  1909,  sec.  8919.  The  burden  is  on  plai 
prove  that  the  trustees  were  without  authority  to 
assessment  under  con-sideration,  and  the  proof  u] 
issue  is  the  record  of  the  village  board.  That  r» 
before  us,  and  demonstrates  that  the  statute  was  i 
The  tnistees  did  not  find  that  the  lots  were  or  w 
benefited  by  the  construction  of  the  sidewalk,  b 
arbitrarily  assessetl  upon  the  real  estate  the  total 
said  improvement.  The  market  value  of  lots  may 
not,  according  to  the  circumstances  of  a  particul; 
be  increased  by  the  construction  of  a  sidewalk  a 
thereto,  and  the  cost  of  the  improvement  does  no 
sarily  measure  that  increase.  The  trustees  were  no 
with  power  to  ascertain  and  then  assess  the  cost 
sidewalk,  but  the  t)enefits  accruing  to  plaintifTs 
reason  of  the  improvement,  not  to  exceed  its  cost, 
not  intimate  that  the  trustees'  record  must  be  ft 
but  it  must  at  least  show  that  those  officials  acted 
their  jurisdiction  and  substantially  complied  w 
law,  it  follows  that  the  assessment  under  consic 
is  void..  Smith  v.  City  of  Omaha,  49  Neb.  883;  h 
son  V.  Cittj  of  Omaha.  52  Neb.  345;  Harmon  r. 
Omaha,  53  Neb.  164;  Henderson  v.  City  of  South 
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60  Neb.  123;  John  v.  Connell,  64  Neb.  233,  71  Neb.  10; 
Trephagen  v.  City  of  South  Omaha,  69  Neb.  577. 

Defendants  cite  Barker  v.  City  of  Omaha,  16  Neb.  269, 
and  Darst  v.  Griffin,  31  Neb.  668.  In  Barker  v.  City  of 
Omaha,  supra,  no  constitutional  limitations  were  sug- 
gested by  counsel.  At  the  time  the  assessment  considered 
in  the  Barker  case  was  made,  the  Omaha  charter  limited 
special  assessments  to  5  per  cent,  of  the  value  of  the  lot  or 
tract  of  land  benefited.  Gen.  St.  1873,  ch.  8,  sec.  53.  The 
plaintiff  in  the  Barker  case  asserted  that  the  assessment 
exceeded  5  per  cent,  of  the  value  of  bis  property,  and 
urged  he  had  not  been  notified  of  the  meeting  of  the 
taxing  board.  Upon  the  trial  of  the  case,  no  proof  was 
made  that  plaintiff  had  not  been  notified  or  did  not  have 
knowledge  of  said  meeting,  but  he  introduced  evidence 
to  prove  the  levy  was  excessive.  The  principle  of  law 
urged  in  the  case  at  bar  was  not  considered  in  the  Barker 
rase.  In  Darst  v.  Griffin,  supra,  the  power  of  the  legisla- 
ture to  vest  county  commissioners  with  authority  to  con- 
struct ditches  for  the  drainage  of  lands  and  to  assess  a 
special  tax  upon  jeal  estate  for  benefits  accruing  by  rea- 
son of  such  improvement  was  challenged.  The  statute 
was  upheld.  .  The  plaintiff  in  that  case  also  urged  that, 
if  the  statute  was  valid,  certain  irregularities  in  the  pro- 
cedure leading  up  to  the  levy  of  the  assessment  rendered 
the  tax  void.  The  irregularities  were  found  not  to  be 
jurisdictional  and  the  plaintiff  was  refused  relief.  The 
application  in  each  of  the  cited  cases  of  the  principle  that 
he  who  asks  equity  must  do  equity  should  be  considered 
with  reference  to  the  fact  that  the  assessing  board  was 
held  to  have  had  jurisdiction  to  levy  some  part  of  the  tax 
assessed.  Redick  v.  City  of  Omaha,  35  Neb.  123,  is  an- 
other case  where  the  equitable  principle  was  applied.  In 
that  case  the  assessment  was  according  to  the  foot-front 
rule,  but  the  taxing  board  had  found  that  the  property 
thus  assessed  had  been  benefited  to  the  amount  of  the 
levy,  and  the  assessment  was  held  valid  in  an  action  to 
enjoin  its  collection.    That  these  cases  do  not  control  the 
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instant  one  is  evident  from  tlie  failure  of  tliis  court  to 
mention  tliem  in  Smith  v.  City  of  Onmha,  l!iiii:hinson  v. 
City  of  Omaha,  Harmon  v.  City  of  Omaha,  Henderson  v. 
City  of  South  Oituiha,  John  v.  Council  and  Trephagen  v. 
City  of  South  Omaha,  supra.  In  UutcJiiuson  v.  City  of 
Omaha,  supra,  we  iield  tlie  levjins  of  a  special  assessment 
was  Dot  a  judicial  act,  and  that  the  district  courts  should 
not,  where  the  assessing  authority  had  acted  without  juris- 
diction in  cases  of  special  assessments,  attempt  to  make 
that  levy  by  directing  tlie  plaintiff  to  pay  any  part  of  the 
void  charge  as  a  condition  precedent  to  relief.  See,  also, 
Harmon  v.  City  of  Omaha,  supra. 

Other  reasons  are  advanced  by  plaintiff  to  sustain  his 
contention  that  said  assessment  is  void.  They  have  all 
heen  considered,  and  have  been  found  insufficient  to  justify 
UB  in  extending  this  opinion  by  a  specific  mention  of  each 
argument.  While  we  agree  with  plaintiff  that  the  village 
board  did  not  have  jwwer  to  make  the  assessiiiPTit  levied 
upon  plaiatifiTs  lots,  we  do  not  think  tlie  trustees  are 
without  power  to  eventually  levy  and  collect  the  amount 
of  the  net  benefits,  if  any,  accruing  to  said  lots  by  reason 
of  the  construction  of  the  sidewalk  in  question.  Neither 
the  statute  nor  the  village  ordinance  fixes  any  limitation 
of  time  subsequent  to  the  completion  of  a  sidewalk  within 
which  the  trustees  may  ievj  special  assessments  for  bene- 
fits bestowed.  The  trustees  may,  therefore,  by  retracing 
their  steps  and  giving  proper  notice,  sit  as  a  board  of 
equalization  aud  assess  wliatever  net  benefits  accrued  to 
plaintiff's  lots  by  reason  of  the  construction  of  the  side- 
walk in  question. 

The  judgment  of  the  district  coiirt,  therefore,  is  re- 
versed aud  the  cause  remanded,  with  directions  to  enter 
a  judgment  restraining  the  collection  of  the  tax  in  dispute, 
without  prejudice  to  a  subsequent  levy,  for  the  net  bene- 
fits accruing  to  plaintiff's  lots  by  the  construction  of  the 
sidewalk  nnder  consideration,  but  not  to  exceed  the  cost 
of  such  construction. 

Reversed. 
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IBA  W.  Olive,  appellant,  v.  School  Dlstuict  bt  al., 

APPELLEES. 

Filed  Pebbuaby  26,  1910.    No.  16,481. 

Schools  and  School  Districts:  Elections:  Bonds.  Women  entitled  to 
vote  at  school  elections  may  lawfully  vote  for  or  against  school 
district  bonds. 

Appeal  from  the  district  court  for  Dawson  county: 
Bruno  O.  Hostetler,  Judge.    Afjirmed, 

W.  D.  Oldham,  for  appellant. 

Hi  D.  Rhea,  E.  A.  Cook  and  Warrington  &  Stewart, 
contra. 

Root,  J. 

This  action  involves  the  validity  of  certain  school  dis- 
trict bonds.    Defendants  prevailed,  and  plaintiff  appeals. 

It  is  conceded  by  the  litigants  that  the  record  presents 
but  one  controlling  fact  for  our  determination,  and  that 
is  whether  women  may  under  any  circumstances  lawfully 
vote  to  authorize  a  school  district  to  issue  bonds.  If,  as 
plaintiff  contends,  the  constitution  disqualifies  women 
from  voting  at  such  an  election,  the  judgment  of  the  dis- 
trict court  should  be  reversed,  otherwise  it  should  be  af- 
firmed. In  1858  the  territorial  legislature  provided  by 
suitable  legislation  for  school  districts  in  the  various 
townships  in  organized  counties.  Voters  resident  in  the 
respective  school  districts  qualified  to  vote  at  the  terri- 
torial and  countv  elections  were  authorized  to  vote  at 
school  district  meetings.  The  districts  were  not  author- 
ized to  issue  bonds.  In  1869  the  state  legislature  passed 
an  act  "to  establish  a  system  of  public  instruction  for  the 
state  of  Nebraska."  2  Complete  Session  Laws,  p.  448 
et  seq.  Section  23  of  the  act  provides:  "Every  inliabitant 
of  the  age  of  twenty-one  years  residing  in  the  district,  and 
liable  to  pay  a  school  district  tax  therein,  shall  be  enti- 
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tied  to  a  vote  at  any  district  meeting."  Sectic 
act  pi"Ovided  that  school  districts  niiglit  boi 
exceed  |5,()l)()  to  pay  for  srliool  sites  and  the  ( 
of  schoolliouses,  if  autliorlzed  by  ji  majority  c 
fied  voters  of  tlie  district  present  at  an  ann 
or  at  a  special  meeting  called  for  tlie  purpoi 
upon  snch  a  proposition.  The  constitution  c 
vides  tliat  every  male  pi-rson  of  tlie  age  of 
upivards,  resident  of  the  state,  county  and  ] 
the  time  provided  by  law,  iind  a  white  citizen  o 
States,  and  every  white  male  person  of  like  a 
dence,  but  of  foreign  birth,  who  had  declare' 
tion  to  become  a  naturalized  citizen  of  the  Ue 
should  be  an  elector.  It  will  be  noticed  that 
ture  did  not  refer  to  the  persons  entitled  to  vc 
meetings  as  electors,  but  as  inhabitants  of 
so  that  women  were  recognized  as  competeni 
pate  in  school  elections  as  early  as  1869. 
School  District,  13  Neb.  78,  it  was  lield  that 
of  1869,  supra,  authorized  school  districts  i 
borrow  money,  but  issue  bonds  as  evidence 
thereby  incurred.  State  v.  School  District, 
Orchard  v.  School  District,  14  Keb.  378. 

Section  1,  art.  VII  of  the  1875  constitutio 
"Eyery  male  person  of  the  age  of  twenty-one  ; 
wards  belonging  to  either  of  tlie  following  i 
shall  have  resided  in  the  state  six  months, 
county,  precinct,  or  ward  for  the  term  provi 
shall  be  an  elector:  First,  citizens  of  the  Ui 
Second,  persons  of  foreign  birth  who  shall  hi 
their  intention  to  become  citizens  conformably 
of  the  United  States,  on  the  subject  of  natur 
least  thirty  days  prior  to  an  election."  Sectioi 
further  provides:  "County  authorities  shall  : 
taxes  the  aggregate  of  which  shall  exceed  om 
dollars  per  one  hundred  dollars  valuation,  ex 
payment  of  indebtedness  existing  at  the  adoj 
constitution,  unless  authorized  by  a  vote  of  t. 
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the  county."  Counsel  for  plaintiff  ar«::ues  that  tlie  con- 
stitutional qualifications  of  electors  may  not  be  eiilar^^eii 
or  curtailed  by  legislation;  that  no  pei>;on  lacking  any' 
of  these  qualifications  has  the  right,  or  can  be  given  au- 
thority by  the  legislature,  to  vote  for  auy  otlice  created 
by  the  constitution,  or  upon  any  proiK)sition  contemplated 
by  that  instrument;  that  since  the  county  authorities  are 
directed  by  statutory  law  to  annually  levy  taxes  in  the 
respective  school  districts  within  the  county  to  satisfy 
interest  accruing  on  unpaid  school  district  bonds,  to  ac- 
cumulate a  fund  by  such  taxation  to  eventually  pay  such 
debts,  and  no  bonded  indebtedness  may  be  created  with- 
out a  vote  of  the  qualified  electors  in  the  district,  such 
an  election  is  within  the  scope  of  these  constitutional  pro- 
visions. The  fact  that  tlie  county  authorities,  and  not  the 
school  district  officers  or  the  electors  in  the  district,  are 
directed  to  levy  taxes  to  satisfy  bonded  d(4»ts  lias  no 
significance  in  this  case.  The  method  provided  by  law 
is  one  of  convenience  only,  and  was  not  enacted  to  satisfy 
any  constitutional  limitation.  Section  6,  art.  VIII  of  the 
constitution,  directs  the  legislature  to  "provide  for  the 
free  instiniction  in  the  common  schools  of  this  state  of 
all  persons  between  the  ages  of  five  and  twenty-one  years.'' 
Section  4,  art.  VIII  of  the  constitution,  provides  that 
certain  gifts,  grants  and  devises,  the  interest  arising  on 
certain  funds,  rents  from  unsold  school  lands,  "and  such 
other  means  as  the  legislature  may  provide,  shall  be  ex- 
clusively applied  to  the  support  and  maintenance  of  com- 
mon schools  in  each  school  district  in  the  state.'' 

In  State  v.  Walsh,  31  Neb.  469,  we  held  tliat  the  word 
"means"  as  used  in  section  4,  art.  VIII,  supra,  refers  to 
money  arising  from  annual  taxation  for  scliool  purposes. 
In  Affholdcr  v.  State,  51  Neb.  91,  we  held  that  tlie  consti- 
tution vested  the  legislature  with  power  to  provide  the 
funds,  and  discretion  in  applying  the  revenue,  necessary 
to  furnish  free  instruction  to  the  children  of  the  state. 
There  is  no  provision  in  the  constitution  that  the  legis- 
lature or  the  agencies  created  by  statute. for  the  purpose 
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of  carrying  out  the  mandate  of  tlie  pe.iplc  sliall  not  pry- 
vide  means  for  educating  tbe  cliiklreu  of  sciiool  age  in  the 
respective  school  distri(-tH,  unless  the  voters  resident 
therein  shall  have  authorized  the  levy  of  taxes  or  the  cre- 
ation of  a  debt  for  tliat  purpose.  The  legislature  has, 
however,  with  commendable  wisdom  provided  tlmt  in  rural 
scliool  diKtricts  the  electors  shall  levy  local  taxes  for 
school  purposes,  and  that  a  bonded  debt  sliall  not  be  cre- 
ated in  any  school  district  unless  tbe  qualified  voters 
therein  shall  have  first  given  their  consent  thereto  at  an 
election. 

In  1879  the  legislature  enacted  a  general  law  concern- 
ing school  district  bonds.  Laws  1879,  p.  170  et  seq.  (Ann. 
St.  1909,  sec.  11318  ct  seq.).  Section  11319  directs  that  no 
bonds  shall  be  issued  until  the  proposition  shall  have 
been  submitted  to  the  qualified  electors  of  the  district,  and 
two-thirds  of  such  voters  present  and  voting  on  the  ques- 
tion shall  have  declared  by  their  votes  in  favor  of  such 
bonds,  nor  shall  a  bond  election  be  called  unless  one-third 
of  the  qualified  electors  in  the  district  petition  therefor. 
Chapter  78,  laws  1881,  is  a  comprehensive  act  "to  estab- 
lish a  system  of  public  instruction  for  tbe  state  of  Ne- 
braska." Section  4,  subd.  II  thereof,  provides:  "Every 
voter  and  every  woman  who  has  resided  in  the  district 
forty  days  and  is  over  twenty-one  years  of  age  and  who 
owns  real  property  in  tbe  district  shall  be  entitled  to  vote 
at  any  district  meeting.  Every  voter  and  every  woman 
who  has  resided  in  the  district  forty  days  and  is  over 
twenty-one  years  of  age  and  who  owns  personal  property 
assessed  in  his  or  her  name  at  the  last  assessment  shall 
be  entitled  to  vote  at  any  district  meeting.  Every  voter 
•and  every  woman  who  has  resided  in  the  district  forty 
days  and  is  over  twenty-one  years  of  age  and  who  has 
children  of  school  age  residing  in  tbe  district  shall  be 
entitled  to  vote  at  any  district  meeting."  Subsequent 
amendments  to  the  school  law  upon  this  subject  do  not 
change  the  qualifications  of  such  voters.  The  amendment 
of  1899  provides  that  the  qualified  voters,  as  aforesaid. 


r 
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shall  be  entitled  to  vote  "at  any  district  mooting  or  school 
election."  Laws  1899,  ch.  59,  sec.  1  (Ann.  St.  1909,  sec. 
11533).  The  act  of  1879,  supra,  has  not  been  modified  in 
any  nmnner  material  for  an  understanding  of  the  instant 
case.  In  construing  the  act  of  1881,  supra,  in  State  v, 
*Concs,  15  Neb.  444,  it  was  held  tliat  a  woinan  possessing 
the  statutory  qualifications  might  lawfully  vote  at  school 
district  meetings,  and  hold  the  office  of  school  trustee. 
Counsel  argues  that  Judge  Maxweli/s  opinion,  by  infer- 
ence, rejicls  the  thought  that  female  electors  may  vote  to 
authorize  the  creation  of  a  bonded  debt.  Judge  Maxwell 
does  say  "the  statute  merely  permits  woukhi  iK)ss(»ssing 
the  necessary  qualifications  to  have  a  voice  in  the  choice 
of  school  officers,  selection  of  teachers,  and  general  man- 
agement of  schools",  but  the  point  of  law  presented  in 
the  instant  case  was  not  involved  in  the  cited  one,  and 
Judge  Maxwell's  argument  does  not  relate  to  nor  control 
the  subject  in  controversy  here. 

The  legislature  from  time  to  time  has  enacted  statutes 
for  the  creation  and  management  of  school  districts  within 
the  various  cities  of  the  state,  and  from  the  necessities  of 
the  case  has  vested  the  boards  of  education  with  authority 
to  levy  a  school  tax  of  20  mills  on  the  dollar  valuation  on 
all  property  in  such  districts.  School  levies  have  been 
made  time  and  again  in  excess  of  15  mills  without  first 
submitting  the  question  to  the  voters  of  the  district,  and 
yet,  if  plaintiff's  construction  of  the  constitution  is  to  be 
accepted,  the  excess  over  15  mills  of  those  levies  is  void. 
The  entire  course  of  legislation  is  repugnant  to  the  con- 
struction plaintiff  contends  should  be  given  the  constitu- 
tion. To  hold  as  he  desires  would  hamper  the  adminis- 
tration of  the  schools  of  the  state,  and  emasculate  article 
VIII  of  the  fundamental  law.  The  argument  does  not 
appeal  to  us  as  sound. 

The  judgment  of  the  district  court  is  rights  and  is 
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Fawcett,  J.,  dissenting. 

The  majority  opinion  cjuotes  from  chapter  78,  laws  1881, 
which  provides  tiiat  every  voter  and  every  woman  who  has 
r(  sided  in  the  district  40  davs  and  is  over  21  vears  of  sa^e 
and  who  owns  real  property  in  the  disitrict,  or  who  owned* 
pi^i-sonal  property  in  his  or  her  name  at  the  last  asse.^'s- 
ment,  or  who  has  children  of  school  age  residing  in  the 
district,  shall  be  entitled  to  vote  at  any  district  iac(4ing. 
Reference  is  also  made  to  the  amendment  of  1899,  which 
provides  that  such  persons  shall  be  entitled  to  vote  ^'at 
any  district  meeting  or  school  election."  The  opinion 
also  states  that  the  act  of  the  legislature  of  1879  directs 
**that  no  bonds  shall  be  issued  until  the  proposition  shall 
have  been  submitted  to  the  qualified  electors  of  tlie  dis- 
trict,  and  two-thirds  of  such  voters  present  and  voting 
on  the  question  shall  have  declared  by  their  votes  in  favor 
of  such  bonds,  nor  shall  a  bond  election  be  called  unless 
one-third  of  the  qualified  electors  in  the  district  petition 
therefor."  The  opinicm  also  states  that  the  act  of  1879 
*^luis  not  been  modified  in  any  manner  material  for  an 
understanding  of  tlie  instant  case."  In  this  latter  state- 
ment I  fully  concur.  At  the  January,  1884,  term  of  this 
court,  in  titutc  i\  Cones,  15  Neb.  444,  Maxwell,  J.,  in  con- 
struing the  act  of  1881,  supra^  said:  "The  statute  merely 
permits  women  possessing  the  necessary  qualifications 
to  have  a  voice  in  the  choice  of  school  officers,  selection  of 
teachers,  and  general  management  of  schools.  And,  being 
entitled  to  vote,  they  are  also  entitled  to  act  as  trustees. 
We  have  no  doubt,  tlierefore,  that  the  act  allowing  women 
possessing  the  qualifications  prescribed  in  the  act  to  vote 
at  school  meetings  is  constitutional  and  valid."  In  that 
construction  of  the  law  by  the  learned  judge  I  fully  con- 
cur. In  speaking  of  the  law  as  it  then  stood,  the  majority 
opinion  states:  "IJ^uhyeiiuent  amendments  to  the  sdiool 
law  upon  this  subject  do  not  change  the  qualifications  of 
such  voters."  In  this  statement  I  concur.  The  opinion 
further  says:   "The  amendment  of  1899  provides  that  the 
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qualified  voters,  a.s  aforesaid,  shall  be  entitled  to  vote  ^at 
any  district  meeting  or  school  election'";  and  beiause  of 
the  addition  of  the  words  "or  school  electi«)n"  the  majority 
hold  that  women  possessing  the  qnalifications  above  set 
out  are  entitled  to  vote  at  a  bond  election.  In  otlier 
words,  the  opinion  holds  that  an  election  for  the  issuing 
of  bonds  is  a  school  election  within  the  meaning  of  the 
law.  In  this  I  am  unable  to  concur.  To  my  mind  there 
is  a  decided  •  distinction  between  permitting  women  to 
vote  on  certain  questions  and  declaring  them  to  be  elect- 
ors. In  the  act  of  1879,  which  authorizes  an  election  for 
the  issuance  of  bonds,  the  legislature  has,  to  my  mind, 
carefully  guarded  against  all  doubt  on  the  subject  by  pro- 
viding that  no  bonds  shall  be  issued  until  the  pro]>osition 
shall  have  been  submitted  "to  the  qualified  electors  of  the 
district";  and,  further,  that  no  such  bond  election  shall 
be  called  "unless  one-third  of  the  qualified  electors  in  the 
district  petition  therefor."  I  think  the  legislature  was 
carefully  drawing  the  distinction  between  electors  and 
other  persons  who  might  vote  on  school  matters  at  a  dis- 
trict meeting.  Section  1,  art.  VII,  const.  1875,  declares 
who  shall  be  an  elector,  as  follows:  "Every  male  person 
of  the  age  of  twenty-one  years  or  upwards  belonging  to 
either  of  the  following  classes,  who  shall  have  resided  in 
the  state  six  months,  and  in  the  county,  precinct,  or  ward 
for  the  term  provided  by  law,  shall  be  an  elector:  First, 
citizens  of  the  United  States.  Second,  persons  of  foreign 
birth  who  shall  have  declared  their  intention  to  become 
citizens  conformably  to  the  laws  of  the  United  States,  on 
the  subject  of  naturalization,  at  least  thirty  days  prior 
to  an  election."  Sec.  3,  ch.  26,  Comp.  St.  1909,  reaffirms 
section  1,  art.  VII  of  the  constitution.  The  question  as 
to  who  shall  be  an  elector  having  been  thus  definitely 
settled  by  both  the  constitution  and  tlie  statute  above 
cited,  and  the  legislature  having  expressly  limited  the 
right  to  vote  at  an  election  for  the  issuance  of  bonds  to 
qualified  electors  of  the  district,  I  do  not  think  it  is  within 
the  province  of  the  court  to  extend  that  right  by  construe- 
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they  are  also  entitled  to  act  as  trustees;" 
ve  no  other  or  greater  rights. 


Vor^  86]  JANUARY  TERM,  1910.  14:{ 


Cooper  Wagon  &  Buggy  Co.  v.  Torbrrt. 


A.  A.  Cooper  Wagon  &  Rit.oy  Company,  appellant,  v. 

Fred  B.  Torbert,  appellei:. 

Fn.ED  February  26,1910.     No.  15,926. 

Principal  and  Agent:  Authority  of  Agent:  Release  of  Guarantor. 
In  a  suit  by  a  manufacturer  of  farm  implements  to  recover  from 
a  retail  agent  the  balance  due  on  purchasers'  notes  guaranteed- 
by  him,  the  foundation  for  proof  that  he  had  been  released  from- 
liability  on  the  guaranty  by  an  agreement  with  plaintiffs  travel- 
ing representative  to  procure  chattel  security  for  purchasers' 
notes,  held  sufficient  as  to  such  representative's  authority,  where 
defendant,  without  objection  or  contradiction,  testified  he  had 
transacted  business  with  him  as  plaintiff's  agent  and  his  acts  had 
been  approved  by  plaintiff;  had  bought  goods  from  him  and 
turned  over  to  him  for  plaintiff  money  and  notes  in  settlement; 
had  purchased  goods  from  him  which  plaintiff  had  delivered;  had 
made  settlements  with  him  and  plaintiff  had  accepted  the  benefits 
thereof;  and  had  performed  his  agreement  by  procuring  chattel 
security,  which  the  record  shows  to  have  been  accepted  by  plain- 
tiff. 

Appeal  from  the  district  court  for  Boyd  county:  Wil- 
liam H.  Westover,  Judge.    Affirmed, 

N.  D,  Burch,  for  appellant. 

A.  jET.  Tingle^  D.  A.  Harrington  and  Jeannettc  Taylor, 
contra. 

Rose,  J. 

Plaintiff  is  an  Iowa  corporation  en|^a*];ed  in  manufac- 
turing and  selling  wagons,  buggies  and  farm  implements, 
and  defendant  was  its  agent  at  Dorsey,  Nebrnska.  Under 
the  contract  of  agency  defendant  was  requir(Ml  to  keep  a 
stock  of  goods  on  hand  and  to  make  sales  at  retail.  He 
was  authorized  to  accept,  in  settlement  for  vehich^s  sold, 
farmers'  notes  payable  to  plaintiff,  and  was  re(iuired  to 
deliver  the  proceeds  in  notes  or  cash  to  plaintiff,  and  to 
make  montlily  reports  of  sales  and  of  goods  on  hand.  The 
contract  also  contained  a  provision  requiring  defendant 
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to  guarantee  i)ayinent  of  all  notes  delivered  to  plajntlflf. 
The  petition  contains  two  counts.  On  the  first,  plaintiff 
seeks  to  recover  on  an  open  book  account,  running  from 
June  n,  1901,  to  November  27,  1904,  a  balance  of  1^260. 
On  the  second,'  judgment  is  demanded  for  a  balance  of 
$589.26  on  unpaid  notes  guaranteed  by  defendant.  As 
to  the  first  count,  defendant  denies  the  indebtedness  in 
toiOf  alleges  the  account  was  settled,  and  that  plaintiff 
owes  him  f315.54.  As  a  defense  to  the  second  count,  de- 
fendant alleges  he  is  not  indebted  to  plaintiff  in  any  sum 
whatever  on  account  of  the  guaranty  pleaded.  ~  ITe  also 
I)leads,  among  other  things,  a  relea^te  from  liability  on  the 
guaranty  by  performance  of  a  subscvjuent  agreement  en- 
tered into  with  plaintiff,  tlirough  its  agent  P.  J.  Donoher, 
to  take  from  purchasers  and  turn  over  to  plaintiff  chattel 
security  for  notes.  Upon  a  trial  to  a  jury  a  verdict  was 
rendered  in  favor  of  defendant  for  |10.70,  and  from  a 
judgment  thereon  plaintiff  has  appealed. 

To  defeat  the  first  cause  of  action,  defendant  testified 
to  a  settlement  with  plaintiff,  through  its  agent  P.  M.  ■ 
Barron;  and  the  first  reason  urged  for  a  reversal  is  that 
there  is  no  proof  of  Barron's  authority  to  act  in  tliat  ca- 
pacity. If  this  position  is  well  taken,  defendant  neverthe- 
less testified  positively,  without  objection,  tliat  his  books 
of  account  showed  a  balance  in  his  favor.  He  also  testi- 
fied tliat  he  was  not  indebted  to  plaintiff  in  any  sum.  An 
examination  of  the  record  shows  that  as  to  the  first  cause 
of  action  the  evidence  is  sufficient  to  sustain  the  verdict 
in  favor  of  defendant. 

In  establishing  his  defense  to  the  second  cause  of  action 
defendant  testified  to  facts  tending  to  show  he  had  ca- 
tered into  and  performed  an  agreement  for  his  release 
as  guarantor,  that  he  made  the  agreement  with  plaintiff, 
through  its  agent  P.  J.  Donoher,  and  that  he  Avas  released 
by  taking  and  turning  over  to  plaintiff  cliattel  security 
instead  of  the  guaranteed  farmers'  notes  autlmrized  by 
the  original  contract.  Plaintiff  next  argues  tliere  is  no 
foundation  for  this  proof  because  there  is  no  evidence 
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that  Donoher  had  authority  to  act  for  plaintiff  in  making 
such  an  agreement  The  following  is  a  summary  of  the 
testimony  of  defendant  on  this  subject:  He  was  ac- 
quainted with  Donoher,  who  was  plaintiff's  traveling  rep- 
resentative. Defendant  had  transacted  business  with  him 
as  plaintiff's  agent,  and  plaintiff  had  approved  his  acts; 
had  bought  goods  from  him  and  turned  over  to  him  for 
plaintiff  money  and  notes  in  settlement;  had  purchased 
goods  from  him,  which  plaintiff  had  delivered;  and  had 
made  settlements  with  him,  and  plaintiff  accepted  the 
benefits  thereof.  Defendant  also  detailed  a  number  of 
transactions  with  Donohe'r  in  which  he  acted  for  plain- 
tiff. This  testimony  was  admitted  in  evidence,  without 
objection,  and  is  uncontradicted.  In  addition,  the  record 
shows  defendant  procured  chattel  security  pursuant  to 
the  terms  of  the  new  agreement,  and  that  plaintiff  ac 
cepted  the  fruits  of  performance  on  his  part.  In  absence 
of  objections  or  contradictory  evidence,  the  testimony,  as 
a  foundation  for  proof  of  plaintiff's  release,  will  be  held 
sufficient  on  appeal.  ^ 

The  evidence  being  sufficient  to  sustain  the  verdict,  and 
no  other  assignment  of  error  being  argued,  the  judgment 

will  be 

Affirmed. 


Gilbert  E.  Haasb,  appellee,  v.  Buffalo  County, 

appellant. 

Filed  Februabt  26,  1910.    No.  15.933. 

Counties:  LiABiLrrYL  Treasurer's  Bond.  The  expense  of  a  county  treas- 
urer's official  bond,  when  legally  executed  by  a  qualified  bonding 
company  as  surety  and  approved  and  accepted  by  the  county 
board,  is  a  binding  obligation  of  the  county.  Comp.  St.  1909,  eh. 
10,  sees.  9,  9a,  9&. 

Appeal  from   the  district  court  for   Buffalo  county; 
Bruno  O.  Hostetler,  Judge,    Aprmed. 
13 
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J.  M,  Easterling^  for  appellant. 

H.  M.  Sinclair  and  W.  D.  Oldham,  contra. 

m 

EOSB,  J. 

This  is  a  suit  by  Gilbert  E.  Haase,  county  treasurer  of 
Buffalo  county,  plaintiff,  to  recover  from  Buffalo  county, 
defendant,  a  premium  of  f370  on  an  official  surety  bond 
for  the  term  of  office  beginning  in  1908.  There  is  no 
dispute  about  the  facts.  Plaintiff  was  elected,  took  the 
oath  of  office,  and  gave  bond  in  the  sum  of  |100,000  with 
the  Lion  Bonding  Company  of  Omalia  as  surety.  The 
surety  was  duly  autliorized  by  law  to  execute  the  bond, 
and  it  was  accepted  and  approved  by  the  county  board. 
Plaintiff  paid  the  premium  of  $370,  a  lawful  and  reason- 
able charge,  and  filed  with  the  county  board  a  claim  there- 
for, which  was  first  rejected  and  afterward  allowed  to 
the  extent  of  J185.  From  this  order  plaintiff  appealed 
to  the  district  court,  where  a  judgment  was  rendered  in 
his  favor  for  $370,  and  defendant  appealed  to  this  court. 

The  only  question  presented  is  whether,  under  the  facts 
stated,  the  county  is  liable,  the  statutory  provisions  ap- 
plicable being  as  follows:  "All  official  bonds  of  county, 
precinct,  and  other  local  officers,  shall  be  executed  by  the 
principal  named  in  such  bonds,  and  by  at  least  two  suffi- 
cient sureties  who  shall  be  freeholders  of  the  county  in 
which  such  bonds  are  given;  or  any  official  bond  of  a 
county,  precinct  or  local  officer,  may  be  executed  by  the 
officer  as  principal  and  by  a  guaranty,  surety,  fidelity  or 
bonding  company  as  surety,  or  by  two  or  more  of  such 
companies;  but  only  such  companies  as  are  legally  au- 
thorized to  transact  business  in  this  state  shall  be  eligible 
to  suretyship  on  the  bond  of  a  county,  precinct  or  other 
local  officer.^'    Comp.  St.  1909,  ch.  10,  sec.  9. 

"That  when  a  county  treasurer,  in  giving  the  bond  re- 
quired by  him  by  law  shall  furnish  a  bond  executed  by  a 
surety  company,  authorized  by  th^  laws  of  this  state  to 
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execute  such  bond,  and  such  bond  shall  be  approved  by 
the  county  board,  then  in  eacli  and  every  case  the  county 
may  pay  the  premium  for  such  bond,  not  in  any  instance 
to  exceed  one-half  of  one  per  cent,  per  annum  of  the  pen- 
alty in  the  bond  so  executed  and  approved."  Comp.  St. 
1909,  ch.  10,  sec.  9a. 

"Upon  the  execution  and  approval  of  any  such  bond 
the  countv  board  shall  direct  the  countv  clerk  to  draw  a 
warrant  upon  the  county  treasurer  in  payment  of  such 
premium  against  the  general  fund  of  the  county,  such 
warrant  to  be  signed  by  the  chairman  of  the  countv  board, 
countersigned  by  the  county  clerk  and  sealed  with  the 
county  seal."    Comp.  St.  1909,  ch.  10,  sec.  96. 

The  county  attorney  takes  the  position  that  the  county 
may  pay  all  or  any  part  of  the  premium  or  reject  its  pay- 
ment in  toto,  and  argues  that  the  statutes  are  permissive, 
and  not  mandatory.  If  this  interpretation  is  adopted,  it 
is  perfectly  obvious  that  the  statutes  will  operate  diversely 
in  different  counties,  according  to  the  varying  convictions 
or  motives  of  the  officers  comprising  county  boards.  Uni 
formity  of  operation  under  similar  circumstances  is  the 
e^ddent  intention  of  the  legislature.  Counties  and  com- 
pensation of  officers  are  classified  to  that  end.  This  pur- 
pose in  a  measure  would  be  defeated  by  the  adoption  of 
defendant's  construction. 

By  the  section  first  quoted  provision  is  made  for  the 
giving  of  a  i)ersonal  bond.  Where  this  course  is  pursued 
by  the  county  treasurer  and  the  county  board,  both  avoid 
the  exx>ense  of  a  surety  bond.  Where  the  bond  is  executed 
by  a  surety  company,  however,  these  provisions  govern : 
"The  county  may  pay  the  premium  for  such  bond",  and 
"upon  the  execution  and  approval  of  any  such  bond  the 
county  board  shall  direct  the  county  clerk  to  draw  a  war- 
rant upon  the  county  treasurer  in  payment  of  such  pre- 
mium." In  giving  effect  to  these  expressions,  it  should 
be  observed  that  when  the  county  board  approved  and 
accepted  the  surety  bond  executed  by  the  Lion  Bonding 
Company,  individual    obligations    or    rights  of  plaintiff 
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arose.  If  the  county  did  not  become  liable  for  the  pay- 
ment of  the  premium,  that  burde^n  rested  on  plaintiff  in- 
dividually. When  the  surety  bond  was  approved  and 
accepted,  tlie  funds  of  the  county  were  protected  by  a 
modern,  statutory  method  created  for  the  public  wel- 
fare. When  tlie  county  board  approved  and  accepted 
the  surety  bond,  its  discretion  as  to  incurring  the 
resulting  expense  terminated.  Afterward  the  county 
could  not  arbitrarily  refuse  to  pay  the  premium.  This 
is  believed  to  be  the  logical  result  of  a  correct  interpreta- 
tion of  the  statutes.  The  word  "mav"  in  the  sentence, 
*The  county  may  pay  the  premium,"  and  the  word  "shall" 
in  the  sentence,  "The  county  board  shaU  direct  the  county 
clerk  to  draw  a  warrant,"  in  their  relation  to  all  the  leg- 
islation on  this  subject,  when  applied  to  the  facts  of  this 
case,  are  mandatory.  People  v.  Commissioners  of  Buffalo 
County,  4  Neb.  150;  Doane  v.  City  of  Omaha,  58  Neb.  815. 
The  district  court  having  taken  this  view  of  the  law, 
the  judgment  below  will  be 

Affirmed. 


Minnie  Lanham,  appellee,  v.  Charles  J.  Bowlby  et  al., 

APPELLANTS. 
Filed  Pebruaby   26, 1910.    No.  15,863. 

1.  Appeal:  Stipulation.    Where  a  petition  is  filed  in  the  district  court 

by  which  plaintiff  in  possession  seeks  a  decree  quieting  title  to 
real  estate,  and  defendant  answers  denying  the  right  of  plaintiff 
to  such  possession  and  demanding  judgment  in  his  favor  therefor, 
and  decree  is  entered  denying  relief  to  either  party,  from  which 
the  defendant  alone  appeals,  but  pending  the  appeal  the  parties 
stipulate  that  "the  court  shall  consider  all  questions  for  and 
against  either  party  as  though  both  parties  had  taken  an  appeal 
and  enter  decree  accordingly",  this  court  wiir  treat  the  whole  case 
as  before  it  the  same  "as  though  both  parties  had  taken  an 
appeal." 

2.  Adverse  Possession:  Acts  Constituting.    Where  the  purchaser  of 
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real  estate  under  a  verbal  contract  of  sale  is  put  In  possession  by 
the  vendor  under  an  oral  agreement  for  the  payment  of  the  pur- 
chase price  thereafter,  the  possession  of  the  vendee  will  not  become 
adverse  until  payment  in  full  of  the  agreed  consideration.  But  in 
such  a  case  where  a  dispute  arises  between  the  parties  as  to 
whether  or  not  such  consideration  has  been  paid  in  full,  and  the 
vendee  in  person  or  by  his  agent  or  attorney  notifies  the  vendor 
that  he  claims  full  payment  of  such  consideration  has  been  made, 
and  demands  of  the  vendor  a  deed  for  said  real  estate,  such  acts 
will  constitute  such  an  assertion  of  ownership  by  the  vendee  that 
his  possession  thereafter  will  be  adverse;  and,  if  such  possession 
is  permitted  to  continue  for  the  full  statutory  period  of  ten  years 
thereafter,  it  will  vest  in  the  vendee  an  absolute  title  to  such 
real  estate. 

3. :  Evidence.    And  in  a  suit  thereafter  by  the  vendee  to  quiet 

his  title,  where  the  testimony  of  the  vendor  and  vendee  is  conflict- 
ing, but  it  appears  from  the  evidence  that  the  vendor  never  at  any 
time  after  such  assertion  of  ownership  and  demand  for  a  deed  by 
the  vendee  made  any  demand  upon  the  vendee  for  payment  of  any 
balance  claimed  to  be  due,  nor  in  any  manner  questioned  the 
title  or  right  of  possession  of  vendee,  and  it  further  appears  from 
the  evidence  that  the  vendee  and  his  heirs  have  during  all  of  said 
time  been  in  possession  of  and  exercised  absolute  dominion  over 
said  real  estate,  such  facts  and  circumstances  will  be  held  to  fur- 
nish sufficient  corroboration  of  the  testimony  of  vendee  to  entitle 
him  to  a  decree  quieting  his  title  to  such  land. 

Appeal  from  the  district  court  for  Saline  county : 
Leslie  G.  Hurd,  Judge.    Reversed  with  directions. 

W.  (?.  Hastings  and  M.  H.  Fleming^  for  appellants. 

Thomas  H.  Matters,  contra. 

Fawcett,  J. 

« 

This  is  the  second  time  this  case  has  been  before  us. 
For  our  former  opinion,  see  79  Neb.  39.  At  that  hearing 
a  judgment  in  favor  of  plaintiff  was  reversed  on  the 
ground  that  it  was  not  sustained  by  sufficient  evidence. 
On  the  second  hearing  plaintiff  and  defendants  each  asked 
affirmative  relief.  The  court  denied  relief  to  either  party, 
and  dismissed  both  the  petition  and  cross-petition.  De- 
fendants appealed,  and  plaintiff  presents  a  cross-appeal. 
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After  the  filing  of  the  appeal  by  defendants,  a  stipulation 
was  filed  signed  by  the  attorneys  for  each  party,  as  fol- 
lows :  "It  is  liereby  stipulated  by  and  between  all  parties 
hereto  that  either  party  to  this  suit  has  the  right  to  use 
the  bill  of  exceptions  ancl  transcript  upon  the  questions 
presented  in  the  record,  and  the  court  shall  consider  all 
questions  for  or  against  either  party  as  though  both  par- 
ties had  taken  an  appeal  and  enter  decree  accordingly." 
It  is  contended  by  defendants  that  plaintiff  has  taken  no 
appeal,  and  that  the  only  thing  to  be  considered  is  their 
own  appeal  from  the  judgment  of  the  district  court  dis- 
missing their  cross- petition,  while  plaintiff  insists  that  the 
stipulation  above  set  out  gives  the  court  full  jurisdiction 
to  examine  into  and  decide  the  whole  case  "for  or  against 
either  party  as  though  both  parties  had  taken  an  appeal", 
and  that  this  court  shall  "enter  decree  accordingly." 
Upon  full  consultation  we  are  all  agreed  that  under  the 
provision  of  section  675  of  the  code,  which  provides  that 
"the  filing  of  such  transcript  shall  confer  jurisdiction  in 
such  case  upon  the  supreme  court",  jurisdiction  was  ob- 
tained, and  the  case  being  in  equity,  and  the  parties  en- 
titled to  a  trial  de  novo,  tlie  stipulation  must  be  held  to 
require  the  whole  case  to  be  examined  the  same  as  though 
plaintiff  liad  prosecuted  a  separate  and  distinct  cross- 
appeal.  The  wTiter  being  so  instructed,  that  course  will 
be  followed,  notwitlistanding  any  irregularity  in  the  pro- 
ceedings. 

The  petition  alleges  substantially:  That  in  January, 
1880,  defendant  Charles  J.  Bowlby,  being  the  owner  in 
fee  simple  of  tlie  soutlieaat  quarter  of  the  northeast  quar- 
ter of  section  33,  township  8,  range  4  east  of  the  Sixth 
principal  meridian,  in  Saline  county,  Nebraska,  sold  the 
same  by  verbal  contract  to  John  Lanham  for  the  sum  of 
f  1,100,  payable  as  follows:  "Said  sum  of  |1,100  to  be 
credited  upon  the  books  of  John  Lanham  and  paid  for  in 
building  material,  rent,  and  other  materials  to  be  fur- 
nished for  the  said  Charles  J.  Bowlby  by  the  said  John 
Lanham,  and  the  said  Charles  J.  Bowlby  agreed  to  con- 
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vey  said  premises  to  John  Lanham  by  deed  of  general 
warranty  upon  the  payment  of  the  purchase  price  as  afore- 
said"; that  defendant  Bowlby  thereupon  delivered  pos- 
session of  said  premises  to  said  John  Lanliam  under  said 
contract,  and  that  said  John  Lanham  "continued  in  open, 
notorious,  visible,  continuous,  exclusive,  adverse  and 
actual  possession  of  the  same  from  that  time  until  his 
death";  that  said  Lanham  performed  said  contract  on 
his  part  by  ci^editing  the  purchase  price  as  agreed,  and 
by  furnishing  rent  and  materials  as  agrc^cnl  in  the  sum  of 
f  1,313.61;  that  said  John  Lanham  duly  p<*rf()rmed  all  the 
conditions  of  said  contract,  and,  when  said  performance 
upon  his  part  was  completed,  he  requested  tlie  defendant 
Bowlby  to  convey  said  premises  according  to  the  terms 
of  said  contract,  but  defendant  refused  and  continues  to 
refuse  to  execute  and  deliver  said  conveyance;  tliat  on  or 
about  Jlarch  3,  1900,  the  said  Jolm  Lauliam  dic^il,  leaving 
plaintiff  and  certain  other  heirs  at  law;  that  all  claims 
against  the  estate  of  John  Lanliam  were  fully  paid  and 
his  estate  finally  settled;  that  all  of  the  otljer  heirs  at  hn\ 
have  since  the  settlement  of  said  estate  conveved  their  in- 
tcrest  in  said  lands  and  premises  to  plaint ilT;  that  at  the 
time  of  the  purchase  of  said  property  by  John  Lanham 
defendant  Mary  Bowlby  claimed  to  have  a  contingt^nt 
right  of  dower  in  siiid  premises  by  rt^ason  of  her  mar- 
riage to  defendant  Charles  J.  Bowlby,  for  which  reason 
she  is  made  a  party  defendant;  that  plaintiff  has  often  re- 
quested said  Charles  J.  Bowlby  to  convey  said  premises 
to  her,  but  that  said  defendants  Bowlby  have  each  failed 
and  refused  and  still  refuse  to  execute  and  deliver  to 
plaintiff  a  deed  to  said  premises;  that  plaintiff  is  now 
in  the  actual  possession  of  said  premises,  and  has  been 
m  the  open,  notorious,  visible,  continuous,  exclusive,  ad- 
verse and  actual  possession  thercH)f  since  the  death  of  the 
said  John  Lanham;  that  defendant  Charles  J.  Bowlby 
claims  to  have  some  title  adverse  to  plaintiff's  title  to 
said  described  premises  by  virtue  of  a  certain  deed  now 
on  record  in  said  Saline  county,  but  that  said  Bowlby 


I- 
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has  no  right,  title  or  interest  in  said  premises;  that  said 
deed  was  so  recorded  in  the  office  of  the  clerk  of  said 
Saline  county;  that  said  deed  is  valid  on  its  face,  and 
constitutes  a  cloud  upon  the  title  of  plaintiff  and  injures 
the  market  value  thereof;  that  defendant  Charles  J. 
Bowlby  will  not  institute  an  action  at  law  to  determine 
the  legal  title  to  said  premises,  and  that  plaintiff  is  with- 
out remedy  at  law.  The  prayer  of  the  petition  is  for  a 
decree;  that  her  title  be  quieted;  that  defendants  be  de- 
creed to  execute  and  deliver  to  plaintiif  a  good  and  suffi- 
cient deed,  and,  failing  so  to  do,  that  the  decree  of  the 
court  be  entered  canceling  all  of  the  right,  title  and  in- 
terest of  said  defendants;  that  the  cloud  caused  by  the 
said  record  of  said  deed  be  removed,  and  that  same  be 
declared  to  be  no  cloud  upon  the  title  of  plaintiff*,  and 
that  defendants  be  perpetually  enjoined  from  instituting 
any  suit  at  law  or  in  equity  against  plaintiff  for  posses- 
sion of  the  premises,  or  from  setting  up  any  claim  or 
claiming  any  estate  therein  adverse  to  plaintiff,  and  for 
such  other  and  further  relief  in  the  premises  as  equity 
and  good  conscience  may  require. 

The  answer  alleges  substantially  as  follows:  Admits 
the  relation  of  defendants  as  husband  and  wife  and  the 
relationship  of  the  other  parties  as  alleged  by  plaintiff; 
admits  the  death  of  John  Lanham,  and  that  the  records 
show  the  title  to  the  lands  in  controversy,  to  wit,  the 
southeast  quarter  of  the  northeast  quarter  of  section  33, 
township  8,  range  4  east,  in. Saline  county,  Nebraska,  in 
the  defendant  Charles  J.  Bowlby;  denies  generally  all  the 
allegations  of  the  petition  not  expressly  admitted;  spe- 
cifically denies  that  the  said  John  Lanham  or  either  of  liis 
heirs  or  successors  or  the  plaintiff  ever  had  possession  of 
said  real  estate  adverse  to  defendants;  avers  that  said 
John  Lanham  in  his  lifetime  "as  tenant  at  sufferance  of 
the  said  Charles  J.  Bowlby''  went  upon  the  land  and  re- 
moved ice  therefrom  "under  tlie  expectation  that  he  would 
buy  said  real  estate  of  the  said  Charles  J.  Bowlby;  that 
he  never  bought  it;  that,  on  the  contrary,  he  entirely 
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failed  to  do  so";  that  from  the  time  he  so  went  on  to 
said  real  estate  to  cut  ice  until  tlie  time  of  his  death, 
about  the  year  1900,  he  recognized  and  admitted  that  the 
said  Charles  J.  Bowlby  was  the  owner  of  said  land,  "and 
that  he  was  there  doing  whatever  he  did  there  and,  among 
other  things,  wrongfully  removed  timber  therefrom  under 
the  said  Cliarles  J.  Bowlby  as  the  owner  thereof,  and  not 
otherwise";  that  plaintiff  is  now  in  possession  of  said 
premises  wrongfully  and  without  any  right  of  title  or 
right  of  possession;  that  defendant  Charles  J.  Bowlby  is, 
and  for  over  29  years  has  been,  the  owner  of  said  real 
estate  in  fee  simple,  and  is  entitled  to  the  possession 
thereof;  "wherefore  defendants  pray  judgment  that  plain- 
tiff have  no  cause  of  action;  that  tlie  defendant  Charles 
J.  Bowlby  is  the  owner  of  said  real  estate,  and  entitled 
to  the  possession  thereof,  and  that  the  title  thereto  be 
quieted  in  him,  and  the  possession  thereof  be  restored  to 
him,  and  that  defendants  recover,  their  costs,  and  for  such 
other  and  further  relief  as  equity  and  good  conscience 

may  require."  ^ 

For  reply,  after  admitting  the  allegations  in  the  first 
paragraph  of  defendants'  answer,  and  denying  generally 
all  other  allegations  in  the  answer  except  sucli  as  are 
admitted  by  the  reply,  plaintiff  alleges  substantially  that 
John  Lanham  during  his  lifetime  went  onto  and  removed 
ice  from  the  lands,  and  removed  timber  therefrom  during 
his  lifetime;  that  in  the  year  1880  or  thereabout  the  said 
John  Lanham  purchased  from  defendant  Charles  J. 
Bowlby  the  land  in  controversy  at  an  agreed  price  of 
Jl  100,  which  amount  was  to  be  credited  on  tlie  books  of 
I  John  Lanham  and  paid  for  in  rent,  building  and  other 

I  material  furnished  to  and  for  the  said  Charles  J.  Bowlby 

by  the  said  John  Lanham  (setting  out  the  same  state- 
ment ref(  rred  to  in  the  petition)  ;  that  during  tlie  year 
1888  plaintiff  had  under  the  terms  of  the  said  contract 
completely  paid  the  purchase  price  of  said  premises,  and 
was  entitled  to  a  conveyance  thereof;  that  at  the  time  of 
the  completion  of  the  payment  of  the  purchase  price  in 
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tiie  yeiir  18SS  the  said  John  Laiiliaiii  ■ 
KPKsion  of  Kiiid  i)PeiiiiKef<  under  and  b.v 
tract  of  pnrfliase;  tliat  froni  and  aftei 
1S88  tiie  Haid  posnession  of  tlie  said  J 
UK'nced  and  continuod  to  be  ab»oIuti' 
adviTKC,  contiiiuiHis,  exclusive  and  ac 
title  tliereto  as  tlie  absohite  owner  tlier 
owneisiiip  and  p^ssesKion  continued  fn 
tiie  pirscnt  time  in  the  said  John  Lanli 
tliis  phiintitT,  and  tliat  plaintiff  \h  now  : 
By  r(';',ftou  of  tlie  deatli  of  John  Lanlif 
this  case  is  not  of  as  satisfai-tory  a  clnv 
wish,  but  tlieie  haviiiji  l)ren  two  trials 
district  cimi-t,  at  whicli  cadi  side  was  r 
and  ex]  er'ciiccd  counsel,  tliere  is  ever 
all  the  evidcu<'e  was  produced  upon  th 
can  evrr  he  furnished  l»y  either  party, 
tion  was  admitted  to  exift  hy  counsi>l  i 
uieuts  at  tlie  bar.  To  allow  the  denr 
court  therefore  to  stand  w^tuld  be  to  lea 
pended  in  uiid-air,  as  it  were,  and  pernii 
true  owncrsip  of  the  land  in  controvi 
an  unsettled  condition  for  all  time.  1 
done  unless  the  evidence  is  so  entirely  i 
no  reasonably  just  conclusion  as  to  the 
ties  can  t>e  drawn  therefrom.  We  agr 
ment  made  by  5Ir.  Oomniissiouer  Epi'EB 
hearinn;  that  tlie  evidence  clearly  estal 
tiff's  ancestor  took  possession  of  the  p 
versy  under  a  verbal  agreement  with  t 
that  he  and  his  heirs  have  been  in  coni 
thei-Gof  fp<mi  lS8n  until  the  present, 
dence  also  fully  establishes  the  fact 
a''recnieut"  was  a  verba!  sale  of  the  lai 
by  defendant  Bowlby  to  plaintiff's  ance 
der  such  verbal  sale  the  said  John  LanI 


perini 


ission  of  defendant  Bowiby,  enter* 


session.     From  that  time  until  the  time 
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Lanham  and  plaintiff  have  at  all  times  had  tlio  posses- 
sion and  exercised  absolute  dominion  over  the  lands  in- 
volved. Mr.  Lanham  built  an  icehouse,  induced  the  rail- 
road company  to  build  a  track  to  it,  constructcMl  a  bridge 
of  some  kind,  rented  a  portion  of  the  lands  to  one  Hoeckel, 
who  built  a  slaughterhouse  thereon,  and,  what  is  still 
more  significant,  cut  large  quantities  of  timber  growing 
upon  the  lands  and  converted  it  into  cordwood.  Plaintiff 
testifies  that  her  father  cut  timb(T  almost  everv  winter, 
that  he  employed  at  times  probably  as  higli  as  20  men 
cutting  wood,  and  at  times  probably  as  high  as  50  or  100 
men  cutting  ice.  Defendant  Bowlby  hims(»lf  testified  that 
at  one  time  in  passing  by  the  land  in  the  cars  he  "noticed 
a  lot  of  wood  ricked  up  there,  four  feet  wide.  Q.  How 
much  did  you  see  there?  A.  I  could  only  give  an  esti- 
mate, but  there  miglit  liave  been  50  cord  and  might  have 
been  100,  I  never  was  there  to  measure  it.  It  w^as  long 
ricks  of  it.  Q.  How  many  ricks  did  you  see?.  A.  Well, 
I  never  measured  them,  so  I  don't  know,  but  I  sliould  say 
from  50  to  100  ricks  or  cords.  Q.  How  much  is  that  wood 
worth?  A.  I  suppose  about  |4  a  cord,  from  $4  to  $5  a 
cord.  Q.  That  w^as  in  about  '95  you  think?  A.  Well, 
along  there.  It  might  have  been  earlier  and  might  have 
been  later,  but  I  think  it  is  probably  earlier.  It  has  been 
a  good  while  ago."  Notwithstanding  the  fact  that  Mr. 
Bowlby  saw  that  Mr.  Lanham  had  cut  and  piled  up  from 
f250  to  $500  wortli  of  cordwood,  he  never,  so  far  as  the 
record  discloses,  made  any  denmnd  for  any  portion  of 
the  wood,  or  of  the  money  derived  from  the  sale  thereof, 
nor  did  he  ever  complain  to  Mr.  Lanham  that  he  had  no 
right  to  cut  the  wood  upon  the  land.  In  fact,  the  record 
is  entirely  barren  of  proof  that  defendant  Bowlby  ever 
in  any  manner  during  all  those  years  questioned  Mr.  Lan- 
ham's  right  to  the  absolute  dominion  over  and  cimtrol  of 
the  lands  in  controversy.  We  think  this  evidence  com- 
pletely destroys  defendants'  contention  that  Mr.  Lanham 
was  simply  "a  tenant  at  sufferance",  and  entirely  over- 
comes his  plea  that  he  never  had  sold  tlie  land  to  Lanham. 
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It  also  funiisiioR  Rtronp  oon'oboration  of  plain 
tontion  Uiat  tlie  limd  had  been  fully  paid  for  by  I 
during  Iiis  lifetime,  for  it  seems  incredible  tliii 
ants  would  permit  Mr.  Lanliam  to  convert  vali 
ber  into  cordwood  and  retain  the  full  proceed 
if  Lanham  was  at  tliat  time  indebted  to  him  for 
of  the  purdiase  price  of  the  land.  We  adiiei 
former  holding  that  "one  who  enters  into  tiie  ( 
of  real  estate  under  contract  cannot  afterwar 
title  thereto  by  adverse  possession,  without  sluv 
his  occupancy  had  assumed  an  adverse  cliari 
continued  as  such  durinj;  the  statutory  period.' 
by  reason  of  the  fact  that  the  evidence  at  that 
not  sufficient  to  show  that  the  possession  obtain< 
LiinJiam,  as  above  set  out,  liad  assumed  an  advi 
acter,  and  tlienjiftiT  continued  for  the  slatiitoi 
that  we  reversed  the  judp:iii<int  of  the  district 
the  former  hearing.  At  tlie  last  trial  plaintiff  ii 
as  a  witness  her  brother-in-law,  Ciuy  Ij.  Abbott,  '. 
Ablxilt  testified  that  after  his  marriage  to  the 
of  Jolin  Lanham  be  assisted  Mr.  Lauliam  a  goii 
the  management  of  his  business  until  1892,  wlit 
Nebraska  and  removed  to  Sheridan,  Illinois.  M 
was  at  the  time,  and  still  is,  a  practicing  attoi 
testifies  that,  while  so  aeting  for  Jolm  Lanham  i 
1889,  he  called  upon  defendant  Rowiby  at  di 
office  which  was  then  in  a  building  in  Crete  ( 
Mr.  Lanham;  that  he  then  told  Jlr.  ilowlby  "thai 
was  paid  for  and  we  were  entitled  to  the  deed, 
and  told  liim  it  was  all  paid  for.  *  •  •  Of 
can't  remember  the  exact  conversation  or  anythir 
kind,  but  tfiat  was  the  purport  of  it,  that  the 
had  all  been  made  and  I  wanted  the  deed  to  the 
him.  Q.  For  Lanham?  A.  For  Lanham."  ( 
examination  he  was  asked:  "Q.  Didn't  you  in 
versation  present  some  kind  of  an  accounting,  s 
like  $300  you  claimed  Lanham  had  against  I!o\ 
you  wanted  Bowlby  to  let  that  go  on  the  purciui 


Vol.  86]  JANUARY  TERM,  1910.  157 


Lanham  v.  Bowlby. 


A.  That  was  a  part  of  the  conversation;  yes.  Q.  Didn't 
you  tell  him  that  the  balance  you  would  pay  or  see  paid? 
A.  I  probably  said  to  him  that  if  tliere  was  any  balance 
that  we  would  pay  it,  but  I  didn't  consider  that  thcTe  was 
any  balance.  Q.  Didn't  you  admit  there  that  that  would 
be  all  the  payment,  that  account,  and  the  balance  would 
have  to  be  paid  in  some  other  way?  A.  No,  sir,  neither 
in  words  nor  effect  did  I  admit  that  that  was  all  of  it. 
Q.  Instead  of  demanding  a  deed  to  Lanham,  didn't  you 
ask  for  a  deed  to  your  wife  in  that  conversation?  A.  No, 
sir;  I  asked  for  the  deed  to  Lanham.  Q.  Didn't  you  tell 
him  that  Lanham  was  involved,  and  you  would  rather 
have  the  deed  to  your  wife  in  that  conversation?  A.  No, 
sir.  Q.  Didn't  you  tell  him  something  to  tliat  effect?  A. 
No;  I  told  him  in  effect  that  I  wanted  thedeed  to  Lanhnin 
because  the  land  had  been  paid  for  and  he  wanted  a  deed." 
All  of  this  answer  after  the  word  "No"  was  stricken  out 
on  motion  of  defendant. 

Mr.  Bowlby  in  his  own  behalf  testified  that  about  18S9 
or  1890  Mr.  Abbott  came  to  his  ofJBce  with  a  bill  for  brick: 
"My  remembrance  is  it  was  about  |300.  He  stilted  that 
he  wanted  to  make  some  arrangements  for  the  land,  and 
he  asked  if  I  would  make  a  deed  to  himself  or  his  wife. 
I  think  his  wife.  My  remembrance  is  it  was  his  wife; 
and  they  would  fix  the  balance  in  some  way,  lie  didn't 
say  how,  but  just  they  would  fix  the  balance.  Q.  The  bal- 
ance of  what?  A.  Due  on  the  land.  Q.  Balance  over 
what?  A.  Over  the  bill  that  was  presented  to  me  at 
that  time.  Q.  Wanted  you  to  allow  that  bill,  then,  did 
he?  A.  Yes;  I  suppose  so,  that  was  the  inference,  and  I 
declined  to  do  so.  Q.  Did  he  state  anything  about  how 
much  the  balance  was?  A.  No,  sir;  didn't  siiy  anything 
about  it,  never  talked  on  that  subject.  I  asked  for  the 
balance,  the  amount,  the  bill  was  before  me,  and  I  thought 
I  had  kept  it,  but  I  never  have  been  able  to  find  it.  It 
was  a  bill  for  bricks  I  had  obtained  from  them,  I  pre- 
sume in  1886,  '87,  or  maybe  1889,  at  different  times.  Q. 
State  if  he  gave  any  reason  why  he  wanted  the  deed  made 
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in  his  wife's  name  or  his  name?  A.  No;  he  didn't  say  to 
me  at  that  time  why  it  was  that  he  wanted  it.  Q.  What 
did  you  say?  A.  The  reason  I  wouldn't  do  it?  Q.  (540) 
Yes:  what  did  vou  tell  him?  A.  I  told  him  if  Mr.  Lanham 
had  any  interest  in  that  land  that  I  didn't  feel  like  it 
was  safe  for  me  to  make  a  deed  to  other  parties,  that  at 
that  time  Mr.  Lanham  was  involved  and  had  creditors 
and  ju(l<^nents  against  him,  and  all  that,  and  that  I 
wouldn't  make  a  deed  to  anybody  else  for  the  land  at  that 
time.  I  didn't  think  I  was  safe  in  doing  it."  He  then 
denies  that  Abbott  said  anything  about  its  being  paid 
for.  "He  never  said  to  me  it  was  paid  for.  Q.  Now, 
had  the  land  been  paid  for,  or  any  part  of  it?  A.  It  had 
not  according  to  the  agi^eement  or  by  the  agreement." 

This  testimony  by  Mr.  Bowlby  is  quite  significant.  His 
answer  to  question  540  shows  that  he  had  in  mind  the 
fact  that  a  deed  should  be  made  to  somebody,  but  the 
reason  wliich  he  says  he  gave  Mr.  Abbott  for  not  making 
the  deed  to  Abbott's  wife  was  that  he  did  not  feel  it 
would  be  safe  to  make  a  deed  to  her  for  the  reason  "that 
at  that  time  Mr.  Lanham  was  involved  and  had  creditors 
and  judgments  against  him",  and  that  he  did  not  think 
he  Av.ould  be  safe  in  making  a  deed  to  anybody  else.  There 
is  not  a  particle  of  testimony  in  the  record  to  show  that 
wliat  he  claims  he  then  said  about  Mr.  Lanham  was  true, 
viz.,  tliat  Mr.  Lanham  "was  involved  and  had  creditors 
and  judgments  against  him."  On  the  contrary,  thie  record 
shows  that  Mr.  Lanham  at  the  time  of  his  death,  which, 
according  to  Mr.  Bowlby's  testimony,  occurred  only  a 
year  later,  was  entirely  solveiK,  his  estate,  outside  of  the 
land  in  controversy,  paying  all  of  his  obligations.  Then, 
again,  it  will  be  obser\'ed  he  does  not  give  a  direct  answer 
to  the  question  **Now,  had  the  land  been  paid  for,  or  any 
part  of  it?"  His  answer  is:  "It  had  not  according  to  the 
agreement  or  by  the  agi'eement."  He  does  not  say  that 
it  had  not  been  paid  for  in  other  ways.  He  does  not  at- 
tempt to  testify  that,  after  Mr.  Abbott  was  there  asking 
(or  a  deed,  he  ever  went  to  Mr*  Lanham  prior  to  hia  death, 
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or  to  the  plaintifif  thereafter,  and  demaiulcHl  anj  pay- 
ments, or  that  they  deliver  up  possi\ssion  of  the  hind,  or 
asserted  any  right,  title  or  claim  of  any  kind  to  the  lands 
in  controversy,  notwitlistanding  the  fart  that  during  all 
that  time  he  lived  within  three-quarters  of  a  mile  of  the 
land  in  controversy.  According  to  Mr.  Abhott's  testi- 
mony, this  demand  for  the  deed  was  made  in  1888  or 
1889.  According  to  Mr.  Bowlby,  Mr.  Abl)i)tt\s  visit  was  in 
1889  or  1890.  Giving  defendant  the  benefit  of  the  later 
date — 1890 — and  it  still  appears  tlmt  from  that  time  until 
this  suit  was  commenced,  a  period  of  uKxre  tlian  ten  years, 
he  i)ermitted  Mr.  Lanham  and  plaintiff  to  continue  in 
the  undisputed  possession  and  control  of  the  lands  in 
controversy  without  a  word  of  objection.  Moreover — a 
very  significant  fact — he  never  filed  any  claim  against  the 
solvent  estate  of  John  Lanham  for  any  balance  due  him. 
These  facts  and  circumstances  furnisli  strong,  and  indeed 
almost  irresistible,  coiToboration  of  the  claim  of  plaintiff 
that  the  land  had  been  fully  paid  for,  and  of  the  testi- 
mony of  Mr.  Abbott  that  that  claim  was  asserted  and 
deed  demanded  at  the  time  testified  to  by  him.  We  think, 
therefore,  that  the  evidence  is  now  suflicient  to  establish 
plaintiff's  claim  that  the  statute  of  limitations  began  to 
run  against  the  defendants  in  1889  or  1890,  and  that  it 
had  run  for  more  than  the  statutory  period  of  ten  years 
at  the  commencement  of  this  suit.  No  demand  for  any 
moneys  due  or  for  the  possession  of  the  land  having  been 
made  by  defendants  for  more  than  ten  years  prior  to  the 
suit,  and  subsequent  to  assertion  of  payment  and  demand 
for  a  deed  by  John  Lanham,  plaintiff  became  invested 
with  an  absolute  title  to  the  land  in  controversy.  Not 
only  that,  but,  if  defendant  Bowlby  were  now  to  bring 
suit  for  any  balance  which  may  have  been  due  in  1889, 
he  could,  so  far  as  the  record  before  us  shows,  be  success- 
fully met  with  a  plea  of  the  statute  of  limitations.  We 
do  not  think  the  evidence  sustains  any  of  the  contentions 
made  by  defendant  in  his  cross-petition,  but  that  it  is 
sufficient  Xq  sustain  th^  allegations  in  plaintiff's  petition. 
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The  judgment  of  the  district  court  is  therefore  reversed 

and  the  case  remanded  to  that  court,  with  directions  to 

enter  a  decree  quieting  plaintiffs  title  in  and  to  the  lands 

in  controversv. 

Eeveesed. 


John  W.  Cole,  appellant,  v.  Village  of  Gulbertson  et 

AL.,  appellees. 

Filed  February  26, 1910.     No.  15,915. 

1.  ViUages:    Pooi.-Halls,  Reculation  of.     State  v.  McMonies,  75  Neb. 

443,  has  been  superseded  by  section  8887,  Ann.  St.  1907. 

2.  :  — :  Delegated  Powers.    The  legislature  has  full  power 

to  grant  authority  to  villages  to  license,  regulate,  or  prohibit 
billiard-halls,  pool-halls  or  bowling-alleys  within  the  limits  of  such 
village. 

3.  :  ORDL\Axrp:s:  Validity.    "The  motive  governing  a  legislative 

body  in  passing  a  statute  or  ordinance  is  not  a  proper  subject  for 
Investigation  by  the  courts."  McCartcr  v.  City  of  Lexington,  80 
Neb.  714. 

Appeal  from  the  district  court  for  Hitchcock  county: 
Robert  C.  Oru,  Judge.    Affirmed. 

John  ir.  Cole  and  Alorlan^  Ritchie  £  ^Volff,  for  appel- 
lant. 

Boyle  &  Eldredj  contra. 

Fawcett,  J. 

The  petition  alleges  substantially  that  the  defendant 
village  of  Culbertson  is  a  municipal  corporation  under 
the  laws  of  the  state  of  Nebraska,  and  that  the  other  de- 
fendants are  the  duly  elected,  qualified  and  acting  trustees 
of  said  village;  that  at  the  time  of  filing  his  petition  plain- 
tiff was,  and  for  many  years  prior  thereto  had  been,  a 
resident,  elector,  property  owner,  and  taxpayer  of  said 
village;  that  in  the  fall  of  1907  he  purchased  a  brick  build- 


Vol.  86]  JANUARY  TERM,  1910.  161 


Cole  V.  Village  of  Culbertson. 


ing  of  the  value  of  $2,500,  and  at  an  expense  of  ?300 
equipped  one  of  the  rooms  in  said  building  as  a  billiard 
and  pool-hall,  and  thereupon  opened  said  room  for  the 
purpose  of  liaving  therein  a  billiard  and  pool-hall;  that 
said  billiard  and  pool-hall  have  been  paying  plaintiff  a 
large  revenue  and  income  of  at  least  $50  a  month;  that 
in  running  said  billiard  and  pooMiall  plaintiff  has  com- 
plied with  the  laws  of  the  state  of  Nebraska,  and  at  all 
times  conducted  said  billiard  and  jwol-hall  in  an  orderly, 
quiet  and  legitimate  manner;  that  defendants,  well  know- 
ing the  exi>ense  that  plaintiff  had  been  to  in  the  premises, 
on  the  3d  day  of  February,  1908,  passed  an  ordinance 
proliibiting  the  operation,  keeping  and  controlling  of  a 
billiard  or  pool-hall  in  said  building  for  hire;  that  said 
ordinance  was  passed  by  defendants  for  the  sole  purpose 
of  depriving  plaintiff  of  his  property  and  property  rights 
in  his  said  pool  and  billiard-hall  and  apparatus  thereto 
belonging;  that  said  billiard  and  pool-tiihles  and  fixtures 
have  no  value  except  for  the  purpose  of  being  used  as 
such;  that  the  ownership  of  the  billiard  and  pool-tables 
and  the  ownership,  running  and  management  of  the  bil- 
liard and  pool-hall  is  now,  and  for  many  years  past  has 
been>  recognized  by  the  laws  of  this  state,  and  the  de(*is- 
ions  of  the  court  of  last  resort  of  this  state,  to  be  "a  legiti- 
mate and  lawful  business,  except  that  minors  sliall  not  be 
permitted  to  play  or  be  and  remain  upon  the  premises"; 
that  plaintiff  invested  his  money  in  good  faith  in  his  iM>r>l 
and  billiard-tables,  and  established  a  pool  and  billiard- 
hall  in  said  village  in  reliance  thereon;  that  said  ordi- 
nance is  unconstitutional  because  it  contravenes  section 
1,  art.  XIV  of  the  constitution  of  the  United  States,  and 
also  contravenes  section  3,  art.  I  of  tlie  constitution  of 
the  state  of  Nebraska,  in  so  far  as  said  ordinance  seeks 
to  prohibit  plaintiff  and  deprive  him  of  tlie  use  of  his  said 
billiard  and  pool-hall  and  the  tables  and  fixtures  there- 
unto belonging,  and  because  its  intent  and  purpose  is  to 
deprive  plaintiff  of  a  vested  legal  right  without  due  proc- 
U 
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ess  of  law;  that,  notwitlistanding  the  premises,  defend- 
ant trustees  are  threatening,  under  color  of  authority 
derived  from  said  ordinance,  to  close  up  and  prohibit 
plaintiff  from  operating  hie  said  billiard  aud  pool-hall, 
and  are  threatening  to  and  will,  unless  restrained  by  or- 
der of  the  court,  prohibit  and  suppress  plaintiff's  said 
business,  and  will  destroy  plaintiff's  property  and  busi- 
ness and  the  value  tliereof,  and  are  threatening  to  and 
will  arrest  plaintiff  and  his  employees  and  harass  and 
annoy  them,  under  color  of  authority  derived  from  said 
ordinance,  and  will  institute  many  criminal  and  other 
suits  against  plaintiff  and  those  operating  and  conduct- 
ing said  pool-hall,  and  wholly  destroy  the  value  of  his 
said  property,  and  deprive  liim  of  the  income  therefrom 
to  plaintiff's  irreparable  injury,  loss  and  damage,  and 
that  plaintiff  has  no  adequate  remedy  at  law.  The  prayer 
is  for  an  injunction  restraining  the  defendant  village  and 
its  trustees  from  in  any  manner  seeking  to  enforce  said 
ordinance  or  in  any  manner  instituting  any  proceedings 
to  enforce  the  same,  or  from  in  any  manner  interfering 
with  the  plaintiff  or  his  employees  in  conducting  or  oper- 
ating said  pool  and  billiard-hall,  or  from  commencing 
any  criminal  prosecutions  under  said  ordinance  against 
plaintiff  or  any  person  or  persons  conducting  said  busi- 
ness as  employees  of  plaintiff,  or  in  any  manner  interfer- 
ing with  plaintiff  or  his  employees  in  conducting,  main- 
taining or  operating  said  pool-hall.  A  copy  of  the  ordi- 
nance is  atf iU'hed  to  the  petition,  as  ffjllows : 

"Ordinance  No.  73. 

"An  ordinance  to  prohibit  the  keeping,  conducting  and 
operation  of  billiard-halls,  pool-halls  and  bowling-alleys 
within  the  limits  of  the  village  of  Culbertson,  and  to  pro- 
vide a  penalty  for  the  violation  thereof,  and  to  repeal  all 
ordinances  and  parts  of  ordinances  in  conflict  herewith. 

"Be  it  ordained  by  the  chairman  and  board  of  trustees 
of  the  village  of  Culbertson,  Nebraska. 

"Section  1.  No  person  shall  hereafter  open,  keep,  man- 
age, operate  or  conduct  either  for  himself  or  as  agent. 


Vol.86]  JANUARY  TERM,  1910.  163 


Cole  V.  Village  of  Culbertson. 


clerk,  or  servant  of  another  any  billiard-ball,  pool-hall, 
or  bowlin^i^-alley,  or  any  room  or  place  in  w iiich  shall  be 
used  any  billiard-table,  pool-table  or  bowling-alley  for 
profit,  or  hire  or  gain,  within  the  limits  of  tlie  village  of 
Culbertson. 

"Section  2.  No  person  shall  hereafter  open,  keep,  man- 
age, operate  or  conduct  either  in  person  or  by  agent, 
clerk  or  servant,  any  billiard-hall,  pool-hall  or  bowling- 
alley,  or  any  room  or  place  in  which  shall  be  used  any 
billiard-table,  pool-table  or  bowling-alley  for  profit,  hire 
or  gain,  within  the  limits  of  the  village  of  Culbertson,  Ne- 
braska. 

"Section  3.  Any  person  who  shall  violate  the  provis- 
ions of  sections  one  and  two  of  this  ordinance  shall,  upon 
conviction  thereof,  be  fined  in  any  sum  not  less  than  five 
dollars  (?5.00)  nor  more  than  twenty-five  dollars  ($25.00) 
and  shall  stand  committed  to  the  jail  until  such  fine  and 
costs  of  prosecution  are  paid. 

"Section  4.  That  all  ordinances  and  parts  of  ordi- 
nances in  conflict  with  this  ordinance  be  and  they  are 
hereby  repealed. 

"Section  5.  This  ordinance  shall  take  effect  and  be  in 
force  from  and  after  its  passage,  approval  and  publica- 
tion." 

The  ordinance  was  passed  and  approved  on  the  3d  day 
of  February,  1908.  No  irregularity  in  the  passage  of  the 
ordinance  is  claimed.  The  defendant  village  and  the  de- 
fendant trustees  separately  demurred  generally  to  the 
petition.  The  demurrers  were  sustained,  and  plaintiff's 
suit  dismissed.    Plaintiff  appeals. 

Plaintiff's  main  reliance  is  upon  State  v.  McMonies, 
75  Neb.  443.  As  the  law  then  stood,  plaintiff's  conten- 
tion would  have  to  be  sustained;  but  since  the  decision  in 
that  case,  and  probably  as  a  result  of  such  decision,  the 
legislature  has  delegated  to  the  boards  of  trustees  of  vil- 
lages the  x)ower  which  we  then  said  they  did  not  possess, 
viz.,  the  right  to  prohibit  billiard  and  i)0()l-halls.  Section 
8887,  Ann.  St.  1907,  provides:    "Such  board  of  trustees 
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power  to  pass  by-laws  and  ordinances  to  pre- 
emove  nuisances;  to  prevent,  restrain,  and  sup- 
dy  houses,  gambling  houses,  and  other  disor- 
es;  and  to  license,  regulate,  or  prohibit  billiard- 
!-hal]s,  or  bowling-alleys  witliin  the  limits  of 
;e."  The  constitutional  power  of  the  legislature 
ich  authority  to  villages  of  the  defendant  class 
r  to  require  discussion  or  a  citation  of  authori- 
ndants  having  exercised  the  power  thus  granted 
[islatiu'e,  by  the  passage  of  the  ordinance  in 
ts  right  to  proceed  under  such  ordinance  can- 
stioned. 

gation  in  plaintiff's  petition  that  the  sole  pur- 
fendants  in  passing  the  ordinance  was  to  de- 
itiff  of  vested  rights  cannot  be  considered,  for 
is:  (1)  In  the  light  of  the  statute  cited,  plain- 
i  vested  right  to  conduct  a  billiard  and  pool- 
re.  (2)  In  McGarter  v.  City  of  Lexinffton,  80 
we  said:  "The  fact,  if  such  be  the  case,  as  al- 
le  plaintiff  in  his  petition,  that  the  city  council 
ed  to  pass  the  ordinance  of  May  26,  1906,  to 

plaintiff  in  his  business,  and  to  aid  a  rival  in 
ess,  is  a  matter  with  which  we  have  no  concern, 

we  cannot  investigate.  The  motives  inducing 
a  legislative  body  is  not  a  proper  subject  of 

the  courts." 

ther  contended  that  this  ordinance  is  discrim- 

that  it  prohibits  the  keeping  of  a  billiard  or 
r  the  maintaining  of  tables  for  hire,  while  it 
ttempt  to  prohibit  keeping  them  for  private  or 

This  argument  is  met  and  aptly  disposed  of 
to  plaintiff's  contention  by  the  supreme  court 

in  Gity  of  Burlingame  «,  Thompson,  74  Kan. 

udgment  of  the  district  court  must  be  affirmed 
sons  above  stated,  it  is  unnecessary  to  consider 
n  of  plaintiff's  right  to  the  relief  demanded  by 


Vol.  86]  JANIJARY  ^ERM,  1910. 165 

Johnston  Y.  New  Omaha  Thomaon-Houston  Electric  tight  Ca 


The  judgment  of  the  district  court  is 

Affirmed. 


James  W.  Johnston,  appellant,  v.  New  Omaha  Thom- 
son-Houston Electric  Light  Company,  appellee. 

Filed  February  26, 1910.    No.  16,032. 

1.  Appeal:  Filing  Tbanscript:   Computation  of  Time.     The  computa- 

tion of  time  for  filing  a  transcript  in  this  court  on  appeal  from 
the  district  court,  under  section  675  of  the  code,  is  controlled  by 
the  provisions  of  section  895  of  the  code. 

2.  :  :  .    The  rule  stated  in  the  third  paragraph  of 

the  syllabus  in  McOinn  v.  State,  46  Neb.  427,  reaffirmed,  and  held 
applicable  to  section  895  of  the  code. 

3.  :  :  .    Section  895  of  the  code  held  to  apply  to  the 

computation  of  time,  whether  the  time  to  be  taken  into  account 
be  days,  months  or  years;  and  where  an  act  is  to  be  done,  or  is 
permitted  to' be  done,  within  a  specified  time,  and  the  last  day  is 

'  Sunday,  it  shall  be  excluded  and  the  act  may  be  done  on  the  fol- 
lowing day. 

4.  :  Reversal:  Second  Trial:  Directing  Verdict.    On  a  former 

appeal  from  a  judgment  in  favor  of  plaintifl!,  the  case  was  reversed 
on  the  ground  that  the  evidence  was  insufiicient  to  establish 
actionable  negligence  on  the  part  of  the  defendant.  On  a  second 
trial  no  new  or  additional  evidence  on  that  branch  of  the  case 
was  offered  by  plaintiff.  The  trial  court  directed  a  verdict  for 
the  defendant.    Held  no  error.    Anderson  v.  Union  Stock  Yards 

Co.,  84  Neb.  305,  followed. 

Appeal  from  the  district  court  for  Douglas  county: 
Wiluam  a.  Redick,  Judge.    Affirmed. 

T.  W.  Blackburn  and  Richard  S.  Horton,  for  appellant 

Oreene,  Breckenridge  d  Matters,  contra. 

Pawoett,  J. 

This  is  the  third  time  this  case  has  been  before  us  for 
consideration^  the  two  former  hearings  being  reported  in 
78  Neb.  24,  and  78  Neb.  27.    The  opinions  of  Mr.  Com- 
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oer  Ames  on  those  two  liciirings  contain  a  full  stal 
>f  the  facts,  and  they  will  not  be  restated  here.  C 
at  trial  the  court  directed  a  verdict  for  the  defen 
ad  entered  judgment  thereon.  Plaintiff  appeals, 
are  met  at  the  threshold  of  the  case  on  the  prese 
g  with  an  objection  by  defendant  to  the  jurisdicti* 
3  court  on  the  ground  that  the  transcript  was  n 
.•ithin  the  six  months  required  by  statute.  The  ni 
>r  new  trial  was  overruled  and  judgment  entered 
urt  below  June  20,  1908.    The  six  months'  time  i 

for  filing  the  transcript  in  this  court  would  thei 
spire  December  20,  1908.  It  was  not  filed  um 
iber  21,  or  ooe  day  after  the  statutory  time.  E 
r  20  was  Sunday,  and  plaintiff  contends  that  tli 
■d  him  to  file  his  transcript  on  the  day  followin 
uestion  presented  by  this  objection  therefore  is  t 
uction  of  section  895  of  the  code,  which  reads 
s:    "The  time  within  which  an  act  is  to  be  done 

provided,  shall  be  computed  by  excluding  the  fii 
ad  including  the  last;  if  the  last  day  be  Sunday, 
be  excluded."  As  the  record  before  us  calls  for  j 
ance  on  the  merits,  we  were  strongly  tempted 
■  the  line  of  least  resistance  and  afHrm  the  judgmei 
at  deciding  the  objection  to  jurisdiction;  but,  as  t 
is  squarely  raised  in  defendant's  brief  and  has  be 
i  by  counsel  on  both  sides  at  the  bar,  and  is  like 
ise  again  at  any  time,  we  concluded  to  make 
igh  investigation  of  the  point  and  definitely  deci 
that  the  matter  may  be  set  at  rest  in  this  jurisd 

Section  675  of  the  code  provides:  *'The  procet 
0  obtain  a  reversal,  vacation  or  modification  of  juc 

and  decrees  rendered  or  final  orders  made  by  t 
;t  court,  except  judgments  and  sentences  upon  cc 
as  for  felonies  and  misdemeanors  under  the  crimir 
if  this  state,  shall  be  by  filing  in  the  supreme  court 
Tipt  certified  by  the  clerk  of  the  district  court,  ct 
g  the  judgment,  decree  or  final  order  sought  to 
ed,  vacated  or  modified,  within  six  months  from  t 
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rendition  of  such  judgment  or  decree  or  the  making  of 
such  final  order  or  within  six  months  from  the  overruling 
of  "a  motion  for  a  new  trial  in  said  cause;  the  filing  of  such 
transcript  shall  confer  jurisdiction  in  such  cause  upon  the 
supreme  court."  We  have  freciuently  held  that  an  appeal 
must  be  prosecuted  within  the  time  limited  by  this  section 
of  the  code  in  order  to  confer  jurisdiction  upon  this  court. 
Glore  V,  Hare,  4  Neb.  131;  Chapman  &  Hcott  v.  Allen,  33 
Neb.  129;  FitzgeraU  v.  Brandt,  36  Neb.  683;  Omaha  Loan 
d  Trust  Co.  V.  Ay^^^j  38  Neb.  891 ;  Renard  v.  Thomas,  50 
Neb.  398. 

Patrick  v.  Faulke,  45  Mo.  312,  cited  and  relied  upon  by 
defendant,  squarely  sustains  defendant's  contention.  The 
Missouri  statute  is  identical  with  ours.  In  construing  it, 
the  court  say :  "The  word  ^excluded',  as  used  in  the  stat- 
ute, is  somewhat  ambiguous  when  practically  applied; 
but,  as  the  general  rule  is,  when  construing  statutes,  to 
give  it  a  restrictive  operation,  and,  as  such  is  the  recog- 
nized principle  in  commercial  law,  I  am  of  the  opinion 
that  the  legislature  used  it  in  this  sense.  The  language 
of  the  statute  would  seem  to  import  and  imply  this  con- 
struction. In  the  computation,  the  first  day  is  to  be  ex- 
cluded and  the  last  day  included;  but,  if  tlie  last  day  fall 
on  Sunday,  it,  too  shall  be  excluded,  showing  that  the  act, 
then,  must  be  performed  on  the  previous  Saturday." 

We  are  unable  to  understand  how  the  court  could  reach 
such  a  conclusion  as  to  the  meaning  of  the  word  "ex- 
cluded" in  the  statute  quoted.  If  Sunday  is  excluded,  it 
is  removed;  taken  away;  stricken  from  the  calendar. 
That  day  being  gone,  another  day  must  elapse  before  the 
time  within  which  the  act  required  to  be  performed  is 
complete.  We  are  not  alone  in  our  inability  to  under- 
stand the  reasoning  of  the  learned  judge  who  wrote  that 
opinion.  In  Miner  v.  Tilley,  54  Mo.  App.  627,  and  Evans 
d  Hollinger  v.  Chicago  &  A,  R.  Co.,  76  Mo.  App.  468, 
Patrick  v,  Faulke  is  so  ably  and  thoroughly  criticised  and 
discredited  as  to  leave  nothing  further  to  be  said.  In  the 
latter  case  the  court  cites  an  Alabama  case,  the  only  other 
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case  we  have  found  square! 
Fattlkc,  and  say :  "There  is  o 
Ala.  432)  which  lias  given  e: 
taken  in  Patrick  v.  FaulUe,  st 
is  the  same  as  ours.  The  co 
Bouvier's  dictiouary,  'Sundaj 
tlie  rule  is  there  stated  exac 
evident  tliat  the  learned  judge 
those  cases  {Patrk-k  v.  Faulk 
eluded.  Sunday  from  the  time 
act,  instead  of  excluding  it  fi 
By  such  inadvertence  tlieir  sta 
face  of  the  statute.  The  statu 
be  excluded,  not  from  the  timt 
of  the  time."  There,  we  think 
the  true  construction  of  the  s 
viz.,  that  excluding  Sunday  dc: 
merely  excludes  it  from  the  co 
Robinson,  Adm'r,  v.  Foster, 
note  in  49  L.  K.  A.  204.  But 
shows  tliat  it  is  not  in  poini 
consideration  there  provided 
served  otherwise  than  by  pu 
answer  at  the  next  term  after  i 
ser\'ed  within  the  county  whe 
time  as  to  leave  at  least  ten 
service  and  the  first  day  of  t 
seen  that  under  that  statute 
could  be  done  on  the  last  day. 
for  any  action  on  that  day.  T 
required  to  be  performed  prio 
prior  so  that  there  should  be 
of  the  performance  of  the  act  i 
suing  term  of  court.  There  ii 
required  to  be  performed,  whici 
ing  of  the  wording  of  our  h(ati 
Iowa  later,  in  CoitkUn  v.  C'iti/  <i 
relieves  the  situation  in  that 
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holding:  "Plaintifif  filed  his  petition  on  the  twenty-nintli 
of  November,  and  the  next  term  of  court  commenced  on 
the  tenth  of  December.  Held,  That  the  ninth  of  Deecni- 
ber  being  Sunday,  the  petition  was  filed  10  days  before  tlie 
term."     (23  N.  W.  294.) 

Merritt  v.  Gate  City  Nat.  Bank,  100  Ga.  147,  38  L.  R.  A. 
749,  is  another  case  where  there  was  nothin<^  that  would 
or  could  be  done  on  the  last  day.  Vailcs  v.  Br  own,  16 
Colo.  462,  14  L.  R.  A.  120,  was  a  contested  election  case. 
An  examination  of  the  opinion  shows  tliat  the  decision  in 
that  case  is  predicated  upon  a  prior  opinion  of  tlie  court 
which  holds  that  the  proceedings  upon  an  election  con- 
test before  the  county  judge,  under  the  statute,  "are  spe- 
cial and  summary  in  their  nature.  ♦  ♦  ♦  The  act  is  not 
only  special  in  ^character,  but  it  furnishes  a  complete  sys- 
tem of  procedure  within  itself;  and  it  is  for  tliat  reason 
the  court  holds  that  the  geueral  statute  as  to  cominitation 
of  time  does  not  apply.  Shefer  v.  Mayone,  47  Fed.  872, 
refuses  to  exclude  Sunday  when  it  is  the  last  day,  but  the 
opinion  shows  that  the  reason  for  that  holding  is  that  there 
was  no  statute  providing  that  Sunday  should  be  excluded. 
Haley  v.  Young,  134  Mass.  364,  lias  been  several  times 
cited  as  an  authority  on  this  question.  But  that  court 
also  recognizes  that,  where  there  is  a  statute,  tlie  rule  is 
diflferent.  They  quote  with  approval  from  Coolcy  v.  Cook, 
125  Mass.  406,  as  follows:  "Whenever  the  time  limited 
by  statute  for  a  particular  purpose  is  such  as  must  neces- 
sarily include  one  or  more  Sundays,  Sundays  are  to  be 
included  in  the  computation,  even  if  the  last  day  of  tlie 
time  limited  happens  to  fall  on  Sunday,  unless  tliey  an^ 
expressly  excluded,  or  the  intention  of  the  legislature  to 
exclude  them  appears  manifest."  To  the  same  effect  is 
Dorsey  v.  Pike,  46  Hun  (N.  Y.)  112.  In  Gihhon  v.  Fred, 
65  How.  Pr.  (N.  Y.)  273,  the  court  of  api)eals  of  New  York 
considered  section  788  of  the  code  (similar  to  ours),  and 
held:  "When  the  statute  requires  sei'vice  of  ju'ocess  to 
be  made  out  of  the  state  or  by  publication  within  thirty 
days,  and  the  thirtieth  day  occurs  upon  Sunday,  a  service 
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made  or  publication  commenced  on  the  thirty-first  day  is 
a  compliance  with  the  statute." 

Williams  v.  Lane,  87  Wis.  152,  is  cited  in  the  note  in  49 
L.  R.  A.  204,  as  an  authority  on  this  point.  The  fifth 
paragraph  of  the  syllabus  reads :  "Where  the  year  within 
which  an  action  must  be  commenced  ends  on  Sunday,  the 
action  cannot  be  commenced  on  the  next  day."  In  the 
opinion  Pinney,  J.,  says :  "We  are  of  the  opinion  that  the 
action,  as  to  these  plaintiffs,  was  not  brought  in  time,  and 
that  by  the  great  weight  of  authority,  where  the  time  for 
doing  an  act  is  one  or  more  years,  and  the  last  day  falls 
on  Sunday,  it  cannot  be  lawfully  performed  on  the  next 
day.  In  such  case  the  act  should  be  performed  on  the  pre- 
ceding day" — citing  Haley  v.  Youngs  134  Mass.  364,  and 
two  or  tliree  other  cases,  none  of  which  bear  out  the  dis- 
tinction attempted  to  be  drawn  by  the  learned  judge  be- 
tween an  act  to  be  done  within  one  or  more  years  and  one 
to  be  performed  within  a  given  number  of  days.  We  think 
the  writer  of  that  opinion  got  his  idea  from  the  statutes  of 
Wisconsin  (Wis.  St.  1898,  sec.  4971),  and  not  from  the 
cited  cases.  The  statute  upon  which  the  opinion  is  pre- 
dicated is  very  different  from  the  one  we  are  considering. 
It  reads :  "The  time  within  which  an  act  is  to  be  done  as 
provided  in  any  statute,  when  expressed  in  days,  shall,  be 
computed  by  excluding  the  first  day  and  including  the 
last,  except  that  if  the  last  day  be  Sunday  it  shall  be  ex- 
cluded ;  and  when  any  such  time  is  expressed  in  hours  the 
whole  of  Sunday,  from  midnight  to  midnight,  shall  be  ex- 
cluded." The  very  decided  difference  between  that  statute 
and  the  one  at  bar  is  so  apparent  that  discussion  is  un- 
necessary. 

Johnson  v.  Meyers^  54  Fed.  417,  also  attempts  to  dis- 
tinguish between  a  limitation  by  month  or  year  and  one 
by  days.  The  opinion  by  Sanborn,  J.,  quotes  section  5013, 
U.  S.  Rev.  St.,  title  "Bankruptcy",  as  follows:  "In  all 
cases  in  which  any  particular  number  of  days  is  prescribed 
by  this  title,  or  shall  be  mentioned  in  any  rule  or  order 
of  court  or  general  order  which  shall  at  any  time  be  made 
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under  this  title,  for  the  doing  of  any  act,  or  for  any  other 
purpose,  the  same  shall  be  reckoned,  in  the  absence  of  any 
expression  to  the  contrary,  exclusive  of  the  first,  and  in- 
clusive of  tlie  last,  day,  unless  the  last  day  shall  all  on  a 
Sunday,  Christmas  day,  or  on  any  day  appointed  by  the 
president  of  the  United  States  as  a  day  of  public  fast  or 
thanksgiving,  or  on  the  4th  of  July,  in  which  cases  the 
time  shall  be  reckoned  exclusive  of  that  day,  also."  In  the 
opinion  the  learned  judge  says:  "Wliere  the  time  limited 
for  the  performance  of  an  act  is  less  than  seven  days, 
where  the  unit  of  its  measurement  is  the  day,  and  there  is 
reason  to  suppose  that  juridical  days  were  intended  by  a 
statute  or  act  of  congress,  there  is  reasonable  ground  for 
the  holding  that  Sundays  and  legal  liolidays  falling  within 
such  time  shall  be  excluded.  ♦  ♦  ♦  Kut  where  the  time 
limited  is  such  that  one  or  more  Sundays  must  fall  within 
it,  and  there  is  no  statute  or  act  excluding  any  of  them, 
it  is  certainly  not  the  province  of  the  court  to  extend  the 
time  fixed  by  including  the  last,  the  fii-st,  or  any  inter- 
mediate Sunday  or  holiday.  ♦  ♦  ♦  Moreover,  where  the 
unit  of  measurement  of  the  time  limited  is  not  the  day, 
but  is  the  month  or  year,  there  is  still  loss  reason  to  hold 
that  any  day  that  falls  within  the  month  or  year  can  be 
excluded  by  the  court." 

As  opposed  to  the  construction  by  Sanborn,  J.,  of  sec- 
tion 5013,  under  consideration,  we  have  the  construction 
of  the  same  section  of  United  States  Eevised  Statutes  by 
Mr.  Chief  Justice  Gray,  in  Cooley  v.  Cook^  125  Mass.  406. 
The  syllabus  reads:  "Under  the  U.  S.  Rev.  St.,  sec.  5013, 
the  four  months  next  preceding  the  commencement  of  pro- 
ceedings in  bankruptcy,  an  attachment  made  witliin  which 
is  dissolved  by  section  5044,  are  to  be  reckoned  exclusive 
of  the  first  day,  and,  if  the  last  day  falls  on  Sunday,  ex- 
clusive of  that  also."  In  the  opinion  the  learned  chief 
justice  says:  "In  the  case  at  bar,  computing  tlie  four 
months  according  to  the  rule  so  established,  whether  we 
reckon  forwards  from  the  day  of  the  attachment,  or  back- 
wards from  the  day  of  the  commencement  of  the  i}roceed- 
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ings  in  baiikruptiy,  tlie  last  day  of  the  four 
on  a  Sunday,  aud  tlie  question  is  whetluT,  fo 
auotlier  day  is  to  be  int-hided  in  tlie  comput 
(Citing  cases.)  Tiie  deteriniufition  of  the  qi 
us  therefore  dejjends  upon  the  true  constri 
last  clause  of  the  U.  8.  Itev.  St.,  sec.  5013. 
after  defining  the  meauiug  of  various  wordi 
title  'Bankruptcy'  iii  these  statutes,  provide 
(Setting  out  the  same  section  quoted  by  Sa 
Johnson  V.  Meyers,  supra.)  The  bankrupt  a 
places,  measures  time  by  days;  sections  4fl8] 
5024,  5032,  503«,  5056,  5102;  in  a  greate 
places  by  months;  sections  5014,  5023,  504-f 
5093,  5101,  5110,  5128,  5129,  5132;  in  a  few 
years;  sections  5057,  5120,  5132;  aud  in  oi 
each  of  the  three;  "  •  •  section  5108.  ] 
be  presuined  that  congress,  in  laying  down  gei 
d<'ftnition  and  interpretation,  especially  as  to 
tion  of  time,  intended  them  to  be  inapplicab 
jority  of  instances  in  which  periods  of  time  a 
in  the  bankrupt  act,  The  more  reasonable 
that  the  intention  was  to  establish  a  general 
pretation,  by  which  all  periods  of  time  presc 
act  miglit  be  c(»niputed.  The  cases  in  the  fi 
supi  :>rt  this  view,"  We  think  the  reasoning 
Justice  Gray  is  unanswerable  and  complete 
the  distinction  between  the  computation  by 
months  or  years,  attempted  to  be  made  in 
Meyers  and  'WUVmms  v.  Lane,  supra. 

In  addition  to  the  authorities  opposed  to 
contention,  which  we  have  already  considere 
tion  witli  the  cases  in  support  thereof,  we  c 
to  the  following:  Carothers  v.  Wheeler,  1  O 
V.  Davis,  129  111.  23G;  Ilicks  v.  Nclsoii,,  45  Kan 
GaUonay.  (tl  Cal.  498;  City  of  Spol-iim  Fall 
3  Wash.  84;  Ediiiundsoii  v.  Wragy,  104  Pa.  S 
V.  West,  20  R.  I.  404;  Hiicaver  v.  Hang,  45  M 
Spencer  v.  Hauy,  the  first  paragraph  of  the 
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nounces  the  rule  exactly  as  we  have  annoiiiicefl  it  in  Mc-. 
Oinn  V.  State,  46  Neb.  427,  viz. :  "Gen.  St.  ch.  6f>,  see.  82, 
relating  to  the  computation  of  time,  wjus  intended  to  es- 
tablish a  uniform  rule,  applicable  to  tlie  constrncticm  of 
statutes  as  well  as  to  matters  of  practice."  The  <iuestion 
involved  in  that  case  was  the  ten-year  lien  of  a  judgment; 
that  is  to  say,  the  time  when  the  right  to  proceed  for  the 
enforcement  of  the  judgment  expired.  The  court,  on  pp. 
232,  233,  discuss  the  matter  at  length.  We  will  not  pro- 
long this  opinion  by  quoting  therefrom  except  to  call  at- 
tention to  the  concluding  remarks  of  the  court  with  refer- 
ence to  the  statute  for  computation  of  time,  which  is 
identical  with  our  own.  On  that  point  the  court  say :  "In- 
asmuch as  the  certainty  of  a  rule  is  of  more  importance 
than  the  reason  of  it,  we  think  the  legislature  intended  by 
section  68  to  put  an  end  to  all  this  confusion  and  uncer- 
tainty by  adopting  a  uniform  rule  for  the  computation  of 
time,  alike  applicable  to  matters  of  mere  practice  and  to 
the  construction  of  statutes."  In  McOinn  v.  States  46 
Neb.  427,  we  had  under  consideration  section  895 
of  the  code,  and  held:  "The  provision  of  section 
895  of  the  code  of  civil  procedure,  for  the  exclusion  of 
the  first  day  in  computing  the  time  witliin  wliioh  an  act 
is  to  be  done,  was  intended  to  establish  a  uniform  ruh», 
applicable  alike  to  the  construction  of  statutes  and  to 
matters  of  practice."  That  holding  was  made  in  response 
to  the  contention  frequently  made  that  tlie  section  of  the 
code  under  consideration  referred  only  to  matters  of  prac- 
tice, and  not  to  the  construction  of  statutes.  By  our  hold- 
ing in  that  case,  all  doubt  on  this  subj(»ct  was  removed, 
and  the  section  under  consideration  must  now  be  con- 
sidered as  applicable  alike  to  the  construction  of  statutes 
and  to  matters  of  practice. 

Notes  on  the  matters  above  discussed  may  be  fcJund  in 
14  L.  R.  A.  120,  and  49  L.  R.  A.  204.  Defendant  has  called 
our  attention  to  Cary'Lonibard  Lumher  Co.  v.  FuU en- 
wider,  150  111.  629.  We  have  examined  the  case,  but  do 
not  consider  it  in  point,  as  the  question  of  Sunday  is  in 
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no  manner  involved  therein.  After  a  fall  and  car 
sideration  of  the  question,  as  Indicated  bj  the  abi 
lengthy  opinion,  we  hold,  in  line  with  the  suprei 
of  Minnesota,  that  section  895  of  the  code,  was 
by  the  legislatnre  to  put  an  end  to  all  confasion 
certainty  by  adopting  a  uniform  rule  for  the  com 
of  time,  alike  applicable  to  matters  of  mere  prac 
to  the  construction  of  statutes,  and  tiiat  it  applii 
computation  of  time,  whether  the  time  to  be  ta 
account  is  days,  months,  or  years,  and  that  wber 
is  to  be  done,  or  is  permitted  to  be  done,  within  a 
time,  and  the  last  day  is  Sunday,  it  shall  be  exclu 
the  act  may  be  done  on  the  following  day.  It 
therefore,  that  the  appeal  in  the  case  at  bar  was  ii 

We  have  gooe  into  the  matter  thus  fully  for  tli 
that  the  question  is  an  important  one,  one  tliat 
to  arise  at  any  time.  In  fact,  another  case  in  1 
condition  as  the  one  at  bar,  although  the  poin 
raised  by  counsel,  is  now  under  consideration 
court.  We  have  analyzed,  discussed  and  cited  the 
detail,  in  order  that  the  bar  may  understand  that  ■ 
has  boon  thoroughly  and  carefully  considered  by  i 
and  further  "discussion  of  the  subject  foreclosed, 
.  A  consideration  of  the  case  on  the  merits  leav 
alternative  but  to  afflrm  the  judgment  of  the  cou 
When  the  erase  was  before  us  the  first  time,  we  1 
the  evidence  was  insufficient  to  establish  the  ni 
of  the  defendant.  On  rehearing  that  holding  wa 
tracfed,  but  was  in  effect  reannounced.  On  the 
of  the  case,  no  additional  evidence  was  offered  u 
point.  Tlie  injured  boy  did  not  testify  at  the  fori 
and  the  declaration  in  tlie  second  opinion  thai 
as  a  matter  of  law  guilty  of  contributory  neglig 
mside  in  view  of  that  fact.  Ordinarily,  as  said  in 
opinion,  the  question  of  the  intelligence  of  an 
child  is  a  question  for  the  jury. 

Our  former  holding  as  to  the  lack  of  evidem 
fendant's  negligence  should  be  treated  as  the  la 
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case.  l)l€w  Omaha  T.II.  E.  L.  Co,  v.  Romhold,  73  Neb. 
259;  Hargadine  v.  Omaha  B.  d  T.  R,  Co,  76  NeK  729. 
The  judgment  of  the  district  court  must  therefore  be 
affirmed,  regardless  of  the  question  of  contributory  neg- 
ligence. 

Affirmed, 


In  re  Estate  of  William  W.  Wil>son. 

George  E.   Hibnbr,  Administrator,   appellee,   v.   Jay 

Saum  et  al.  appellants. 

Filed  February  26,1910.    No.  16,390. 

Executors  and  Administrators:  Compensation.  Evidence  ezamiDed 
and  referred  to  in  the  opinion  held  sufficient  to  sustain  the  judg- 
ment of  the  district  court. 

Appeal  from  the  district  court  for  Lancaster  county; 
Albert  J.  Cornish,  Judge.    Affirmed. 

Robert  Ryan  and  R,  8.  Mockett,  for  appellants. 

Tibbets  &  Anderson,  contra. 

Fawcett,  J. 

This  is  an  appeal  by  the  heirs  of  William  W.  Wilson, 
deceased,  from  the  judgment  of  the  district  court  for 
Lancaster  county  in  favor  of  appellee  George  E.  Hibner 
for  his  services  as  administrator  of  said  estate.  The  case 
is  before  us  for  the  second  time.  For  our  former  opinion 
see  In  re  Estate  of  Wilson,  83  Neb.  252. 

No  formal  assignment  of  errors  has  been  filed  in  this 
court,  nor  does  the  brief  of  appellants  contain  any  such 
assignment  and  discussion  of  error  on  the  part  of  the 
court  in  finding  the  amount  due  appellee  as  to  really 
warrant  a  consideration  of  that  question.  It  is  suggested 
in  the  brief  that  but  one  lawyer,  other  than  Mr.  Hibner 
himself,  was  sworn  as  to  the  value  of  appellee's  serv- 
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ices,  and  that  he  fixed  the  value  ti 
"|2,(W0."'  Wliile  this  ia  true,  it  is  ai 
ment  of  the  situation.  This  case  origir 
court.  That  court,  in  fixing  the  am 
compeiisiition,  altowetl  him  "in  full  I 
spwial  and  fjeiieral  adiiiiuistrafor  for 
incident  to  the  caring  for  said  estate 
and  labor  in  regard  to  any  question! 
ai'ose  in  said  estate,  including  any  unui 
nary  services  reiideivd  said  estate,  tl 
this  being  in  full  for  all  ser\'ices  of  tl 
tor  of  every  nature  and  liind  whatsoev< 
Baid  estate."  It  will  be  seen  from  thii 
appellee  is  not  only  for  bis  extra  and 
but  also  for  liis  regular  services,  both  i 
eral  administrator. 

On  the  trial  in  the  district  court  th 
witness  abme  referred  to  fixed  tlie  v 
services  at  from  ;?2,4n0  to  f2,800  (no 
by  appellees).  The  answer  of  the  i 
in  reKi);msc  to  a  question  covering 
of  the  reiinil,  in  which  were  recited  tiii 
by  the  adniiiiisti-ator,  who  is  a  lawy 
regular  and  usual  duties  performed 
trator,  and  the  witness  in  answering 
pressly  limited  his  testimony  thereto 
language:  "In  answering  the  questin 
myself  to  what  I  would  regard  as  the  i 
ices  if  rendered  by  a  lawyer  outside  of 
himself,  and  take  into  account  the  ma 
tatx;,  and  the  questions  that  naturally 
responsibility  which  is  naturally  assu: 
say,  under  the  modified  question,  not 
per  cent,  of  the  value  of  the  estate.  ( 
That  is  the  entire  value  <if  the  estate- 
entire  value  of  the  eslale,  tlie  real  pr 
what  he  collected?  A.  I  V"*  't  tlie  e 
estate.     Q.  And  what  would  you  place 
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Well,  I  do  not  think  you  mentioned  the  value  of  the  es- 
tate. Q.  180,000.  A.  Then  I  would  say  from  $2,400  to 
f 2,800."  The  witness  having  fixed  the  value  of  the  extra 
services  performed  by  the  administrator  at  from  f 2,400 
to  $2,800,  and  the  court  having  before  it  the  proceedings 
in  the  county  court,  and  having  knowledge  of  the  fact 
that  a  large  estate  had  been  administered  by  appellee,  the 
services  covering  a  period  of  a  number  of  years,  was  well 
qualified  to  fix  the  value  of  api»ellee's  services  for  his 
regular  duties  as  administrator.  This  the  court  did,  and 
combined  both  in  the  following  finding :  "And  the  court, 
on  due  consideration,  being  fully  advised  in  the  premises, 
finds  generally  in  favor  of  the  appellant  George  E.  Hib- 
ner,  and  that  there  should  be  allowed  him  for  all  services 
rendered  as  general  and  special  administrator  the  sum 
of  $3,500."  No  evidence  was  offered  by  the  heirs  on  the 
question  of  the  value  of  the  administrator's  services,  and 
we  therefore  accept  the  findings  of  the  district  court  on 
that  question. 

The  main  point  discussed  in  the  brief  of  appellants, 
and  the  one  upon  which  they  chiefly  rely,  is  that  "there 
was  developed  on  the  trial  of  this  case  so  gross  a  viola- 
tion of  his  duties  by  the  administrator  that  he  should 
not  be  allowed  anything — not  even  the  compensation  pro- 
vided by  statute."  The  record  discloses  that  Mr.  Wil- 
son left  an  estate  consisting  of  real  and  personal  prop- 
erty of  the  value  of  about  $80,000.  He  left  no  wife  or 
children  surviving.  He  died  intestate,  his  estate  de- 
scending to  a  number  of  collateral  heirs,  most  of  whom 
were  of  full  age.  At  the  time  of  the  funeral  of  Mr.  Wil- 
son, a  man  by  the  name  of  Evans  api)eared  ui)on  the 
scene,  and  asserted  that  he  was  an  illegitimate  son  of  the 
deceased,  and  it  would  appear  from  the  evidence  that  he 
had  threatened  to  institute  proceedings  to  establish  his 
right  of  inheritance  to  the  entire  estate.  It  does  not  ap- 
pear that  he  was  in  possession  of  any  proofs  such  as 
would  enable  him  to  establish  that  claim,  but,  regiirdless 
15 
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t  fact,  the  heirs  who  were  of  full  age  were  desirous 
idiug  the  scandal  which  would  result  from  such  a 
t,  and  were  willing  to  pay  Evans  something  to 
any  sucli  uiulesiralile  attempt  on  his  part,  Appel- 
de  a  trip  to  Ricliland,  Iowa,  to  see  Evans,  and  made 
[■eeiuent  with  him  that  he,  Evans,  would  pay  ap- 
25  per  cent,  of  whatever  sum  was  obtained  firom 
irs  in  settlement  of  his  pretended  claim.  Appellee 
ook  the  matter  up  with  the  heira  who  were  of  full 
ud  made  an  agreement  with  them  that  they  would 
ay  their  proiwrtion  of  $4,500  to  obtain  a  settlement 
ivans.  It  seems  that  the  heirs  wei-e  all  poor  peo- 
id  were  unable  to  advance  the  money  to  make  this 
lent.  Thereupon  appellee  agreed  to  advance  to 
ne,  from  his  or  her  respective  distributive  share  of 
tate,  their  proportions  of  this  $4,500.  In  accord- 
vith  this  arrangement  appellee  took  from  each  of 
dult  heirs  a  receipt  for  his  or  her  propor- 
>f    said    sum,    charging    them    with    the    amounts 

portion     of     their     distributive     shares    of     the 

and  taking  cre<lit  himself  on  his  account  as  ad- 
rator.  Appellee  did  not  advise  any  of  the  heirs 
mtrihuted  portions  of  this  amount  of  the  fact  that 
s  to  receive  a  fourth  of  said  sum.  He  -justifies  his 
,'t  by  contending  that  as  to  that  matter  he  was  not 

in  his  capacity  as  administrator;  that  it  was  a 
•  with  which  the  estate  had  no  concern;  that  it  did 
ud  to  either  increase  or  diminish  the  estate;  that 

not  submit  the  matter  to  the  court  for  the  reason 
;  was  a  matter  with  which  the  court  had  no  concern, 
er  words,  that  it  was  purely  a  personal  matter  be- 
himself  and  the  adult  heirs  and  Evans.  It  is  con- 
I  by  appellants  that  this  was  misconduct  on  his 
iiich  amounted  to  a  gross  violation  of  his  duties  as 
ministrator,  and  for  that  reason  he  should  not  be 
■d  anything  for  his  services.  While  we  cannot  com- 
the  conduct  of  appellee  in  that  transaction,  we  an- 
i  to  concur  in  the  contention  of  appellants.     We 
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think  the  action  of  appellants  in  paying  the  amount  of 
money  stated,  for  the  purpose  of  avoiding  a  scandal  and 
disgracing  the  meiiiory  of  the  deceased,  from  whom  they 
were  receiving  a  handsome  estate,  was  commendable,  and 
if  appellee  had  fully  advised  them  of  his  interest  in  the 
transaction,  his  i)art  therein  would  have  been  equally 
commendable.  A  careful  consideration  of  the  whole  trans- 
action, however,  has  convinced  us  that  we  cannot  give 
appellants  any  relief  in  this  case.  A  suggestion  has  been 
made  that  we  might,  perhaps,  require  appellee  to  remit 
from  the  judgment  his  25  per  cent,  of  the  f  4,500,  but  that 
cannot  be  done  in  this  case  for  the  reason  that  the  minor 
heirs  of  Mr.  Wilson  did  not  contribute  any  portion  of  the 
money,  and  if  we  were  now  to  order  a  remittitur  from 
appellee's  judgment,  the  heirs  who  contributed  no  por- 
tion of  the  fund  w^ould  receive  money  to  which  they  are 
not  entitled,  at  the  expense  of  the  adult  heirs  who  con- 
tributed the  entire  amount.  It  would  seem,  therefore, 
that  if  the  adult  heirs  are  entitled  to  a  return  of  the  fund 
which  they  contributed  to  Hottle  with  Evans,  the  right 
thereto  would  have  to  be  asserted  in  an  independent  ac- 
tion, and  cannot  be  determined  here. 

Upon  a  consideration  of  the  whole  case,  we  feel  con- 
strained to  aflfinn  the  judgment  of  the  district  court, 
which  is  done. 

Affirmed. 

Sedgwick,  J.,  not  having  heard  the  arguments,  took  no 
part  in  the  decision. 

Reese,  C.  J.,  dissenting. 

I  cannot  agree  to  the  opinion  in  this  case.  This  is  an 
appeal  from  the  final  settlement  of  the  administrator.  I 
think  appellee  should  be  required  to  refund  to  those  who 
contributed  the  portion  of  the  |4,500,  w^hich  he  retained 
from  the  settlement  with  Evans.  It  will  not  do  to  refuse 
relief  in  such  cases,  and  it  can  as  well  be  given  here  as  in 
an  independent  suit.     In  his  settlement  with  Evans  he 
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represented  the  estate  as  administrator.  This  was  a 
species  of  agency.  Can  he  profit  by  the  secret  arrange- 
ment he  made  by  which  he  compromised  the  Evans  claim? 
He  could  have  settled  with  Evans  for  $3,375,  but  instead 
of  doing  so  he  settled  for  $4,500,  ^nd  retains  f  1,125  to  his 
own  use,  and  represents  to  the  heirs  that  he  actually  paid 
f4,500.  I  cannot  approve  such  a  transaction,  and  he 
should  not  be  allowed  that  sum  in  his  final  settlement. 
BoSE,  J.,  concurs  in  this  dissent 


Melissa  Wax  ham,  appeu^bb,  v.  Robert  O.  Fink, 

appellant. 

Filed  Febbuaby  26, 1910.    No.  15»931. 

1.  Appeal:  Assigns ent  of  Ebrobs.  The  purpose  of  the  act  of  1907 
(laws  1907,  ch.  162)  waa  to  further  simplify  the  practice  in  taMns 
appeals  to  this  court  in  civil  actions  at  law.  No  assignment  of 
errors  in  this  court  is  necessary  except  in  the  printed  hrlef;  and 
ordinarily  the  court  will  not  reverse  the  Judgment  of  the  district 
court  for  errors  not  so  assigned.  Plain  errors  not  so  assigned, 
especially  if  they  involve  jurisdictional  questions,  may,  under 
some  circumstances,  be  considered.  Each  error  complained  of 
must  be  assigned  separately  and  "particularly" 

2. :  .    The  assignment  in  this  court  that  "the  court  erred 

in  overruling  tbe  motion  for  a  new  trial",  and  similar  technical 
assignments,  are  no  longer  required.  If  the  particular  ruling  of 
the  trial  court  which  is  complained  of  is  separately  assigned  in 
the  brief  and  plainly  and  definitely  stated,  the  statute  is  complied 
with.  This  court,  however,  will  not  ordinarily  discuss  In  the 
opinion  assignments  that  are  not  argued  in  the  brief  and  sup- 
ported by  authorities. 

3. :  .     When  at  the  close  of  the  evidence  the  defendant 

moves  the  court  to  instruct  the  Jury  to  find  a  verdict  in  his  favor, 
and  the  jnotion  is  overruled  and  an  exception  duly  taken,  the 
assignment  in  the  brief  that  "the  court  erred  in  overruling  the 
motion  of  the  defendant  made  at  the  close  of  the  evidence  that  the 
Jury  be  directed  to  return  a  verdict  for  defendant"  is  sufficient. 

4. :  Motion  fob  New  Trial.    The  practice  in  the  district  court 
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Is  unaffected  by  tliis  statute.  The  motion  for  new  trial  must  give 
the  trial  court  an  opportunity  to  correct  all  errors  complained  of. 
No  alleged  error  can  be  considered  in  this  court  as  ground  for 
reversal  unless  so  brought  to  the  attention  of  the  trial  court. 

5*.  Hew  Trial:  Refusal  to  Dibect  Verdict:  Assignment  of  Errors. 
The  assignment  of  error  in  the  motion  for  new  trial  that  "the 
verdict  is  not  sustained  by  sufficient  evidence"  or  "the  verdict  is 
contrary  to  law"  is  sufficient  to  challenge  the  attention  of  the 
trial  court  to  its  ruling  in  refusing  to  direct  a  verdict  for  defend- 
ant, since  there  should  be  an  instruction  to  find  for  defendant  if 
the  evidence  is  not  sufficient  to  sustain  a  verdict  for  plaintiff,  and 
the  same  question  is  raised  by  either  suggestion. 

6.  Appeal:  Assignment  of  Errors.  It  is  not  necessary  that  the  assign- 
ment in  thifi  court  should  be  in  precisely  the  same  language  used 
in  the  motion  for  new  trial  in  the  district  court.  If  the  ruling 
is  identified  and  plainly  defined,  it  is  sufficient. 

7-  Trial:  Motion  to  Direct  Verdict.  The  suggestion  in  a  motion  to 
Instruct  the  jury  to  find  a  verdict  for  defendant  that  "the  facts 
proven  are  not  sufficient  to  entitle  the  plaintiff  as  matter  of  law  to 
recover"  is  equivalent  to  assigning  that  the  evidence  is  Insufficient 
to  justify  a  verdict  for  plaintiff. 

8.  Master  and  Servant:  Fellow  Servants.  If  two  servants  of  the  same 
employer  are  associated  together  in  the  same  service,  and  neither 
is  in  any  manner  under  the  control  or  direction  of  the  other,  they 
are  fellow  servants,  and  one  of  them  cannot  recover  damages 
from  the  employer,  caused  solely  by  the  negligence  of  his  fellow 
servant. 

9. :  .  A  woman  of  mature  age  was  employed  as  house- 
keeper and  in  general  charge  of  the  housework,  and  was  injured 
by  an  accident  caused  by  the  negligence  of  the  son  of  her  em- 
ployer, a  boy  of  14  years,  who  was  also  performing  ordinary 
household  service  in  the  absence  of  his  father,  but  pursuant  to 
the  general  directions  of  his  father  to  perform  such  service. 
Held,  That  the  woman  and  the  boy  were  fellow  servants,  and  that 
she  could  not  recover  from  her  employer  damages  so  sustained. 

Appeal  from  the  district  court  for  Douglas  county: 
Albxandbe  C.  Teoup,  Judge,    Reversed. 

H.  G.  Brome  and  Clinton  Brome,  for  appellant. 
W.  F.  Wappich  and  Joel  W.  West,  contra. 
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Sedgwiok:,  J. 

The  plaintiff  liepan  this  action  in  the  district  < 
Douglas  county  to  recover  damages  which  she  al 
suffered  because  of  tlie  negligence  of  the  defenda 
plaintiff  was  employed  as  a  domestic  by  the  d( 
The  defendant's  family  consisted  of  liimself  and 
about  14^ears  of  age,  and  the  plaintiff  had  gem 
of  the  house  and  performed  the  ordinary  dut 
housekeeper.  At  the  time  of  the  accident  whici 
the  plaintiffs  damage,  the  defendant  was  aw 
home,  and  the  boy,  in  getting  some  coal  from  t 
for  the  evening,  left  the  small  trapdoor  in  the  fl( 
through  which  the  plaintiff  fell,  causing  her 
There  was  a  verdict  for  the  plaintiff,  and  the  d 
appeals.  The  brief  of  the  defendant  in  this  con 
voted  entirely  to  the  proi)osition  that  the  plaii 
the  boy  were,  in  the  absence  of  defendant,  fellow 
and  that  the  defendant  is  not  liable  for  the  car 
of  the  hoy.  This  proposition  is  not  discu-ssed  at  { 
brief  of  the  plaintiff.  The  argument  on  behalf  of 
is  addressed  entirely  to  reasons  for  supposing 
main  question  insisted  upon  by  defendant  canno 
sidered  by  this  court,  and  several  reasons  are  v 
that  conclusion. 

The  question  presented  by  the  plaintiff  is  whol 
practice,  and  becomes  of  more  than  usual  impor 
cause  of  the  change  in  the  method  of  obtaining 
in  this  court  of  judgments  and  tinal  orders  of  thi 
courts  in  civil  actions  at  law.  The  act  of  1905  (Ir 
ch.  174)  was  intended  to  provide  a  complete  p 
in  such  cases.  It  was  a  radical  departure  from 
cedure  then  provided,  and  under  that  act  tiiis  c( 
that  "it  was  the  intention  of  the  legislature  to 
the  practice  in  bringing  cases  to  this  court", 
former  rule,  which  had  been  univei-sally  eufon 
"an  assignment  of  error  directed  against  a  groi 
structions  is  iusufiicient,  and  will  be  considerec 
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ther  than  to  ascertain  that  any  one  of  such  instructions 
was  properly  given",  was  abrogated.  First  Nat,  Bank  v. 
Adams,  82  Neb.  801. 

It  will  be  observed  further  that  under  the  act  of  1905 
this  court  adopted  the  rule  that  upon  docketing  the  ap- 
peal a  printed  or  type-written  brief  of  the  errors  relied 
upon  must  be  filed  in  this  court  with  the  transcript.  But 
the  legislature  at  its  next  session  amended  the  statute, 
repealing  nine  several  sections  of  the  compiled  statutes 
then  in  force,  and  enacting  five  sections  in  tlieir  stead. 
Laws  1907,  ch.  162.  The  title  of  the  new  act  is :  "To  pro- 
vide for  appeals  to  the  supreme  court  in  all  cases  except 
criminal  cases",  etc.  The  manifest  purpose  of  the  act  is 
to  further  simplify  the  practice,  and  the  result,  we  are 
satisfied,  is  to  do  away  with  many  of  the  technical  rules 
which  had  been  supplied  by  the  court.  The  fourth  sec- 
tion of  tlie  act  amends  section  675e  of  the  code.  That 
section  was:  "The  supreme  court  shall  by  general  rule 
provide  for  the  filing  of  briefs  in  all  causes  api>(»aled  to 
said  court.  The  brief  of  api)ellant  sliall  set  out  particu- 
larly each  error  asserted  and  intended  to  be  urged  for  the 
reversal,  vacation  or  modification  of  the  judgment,  decree 
or  final  order  alleged  to  be  erroneous;  but  no  petition  in 
error  or  other  assignment  of  errors  sliall  be  reijuired. 
The  supreme  court  may,  however,  at  its  option,  consider 
a  plain  error  not  specified  in  appellant's  brief."  The 
section  was  re-enacted,  and  to  the  clause,  "but  no  petition 
in  error  or  other  assignment  of  errors  shall  be  recjuired", 
were  added  the  words,  "beyond  or  in  addition  to  the  fore- 
going requirements."  We  must  give  force  to  this  amend- 
ment, and  we  can  discover  no  other  meaning  than  that 
only  one  brief,  and  that  the  printed  brief  which  had  al- 
ways been  required,  was  to  be  filed  in  the  case,  and  the 
assignments  of  error  in  that  brief  were  sufficient  if  they 
"set  out  particularly  each  error  asserted  and  intended 
to  be  urged."  Each  error  of  the  trial  court  relied  upon 
must  be  assigned  in  the  brief  and  must  be  set  out  with 
particularity.     The  party  complaining  of  the  judgment 
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will  not  be  supposed  to  have  aoy  reason  to  m 
vereal  except  the  errors  committed  by  the 
wliieh  be  epecifies  in  bis  brief  and  so  define 
court  may  know  from  his  brief  the  particula 
which  he  complains.  If  this  is  done,  nothing 
required  to  obtain  a  review  of  the  rulings  so 

The  brief  of  appellant  in  this  case  contain 
assignment  of  error.  It  is  in  these  words: 
erred  in  overruling  the  motion  of  the  defenda 
the  close  of  the  evidence  that  the  jury  be  dir 
turn  a  verdict  for  defendant."  Under  the  st 
in  force  and  the  rules  of  this  court  framed  in 
i\"ith  the  amendments  above  discussed,  this 
presents  the  only  question  for  us  to  review, 
former  practice  it  was  held,  i>erhaps  not  neces- 
the  petition  in  error  in  this  court  must  conl 
sigament  that  "the  court  erred  in  overruling 
for  a  new  trial."  The  rule  so  established  ap 
inconsistent  with  the  simplified  practice  int 
the  recent  legislation  above  referred  to.  At  i 
the  evidence  the  defendant  asked  tlie  court 
verdict  in  his  favor.  This  the  court  refused 
the  defendant  excepted  to  the  ruling.  This  is 
error  of  the  district  court  which  is  "a-sserted  a: 
to  be  urged  for  reversal",  and  it  is  "set  out  p: 
in  the  brief  filed  in  this  court.  This  is  an  ej 
ance  with  the  statute  as  to  the  assignment  of  ei 
court. 

The  amendments  of  the  statutes  under  c{ 
have  nothing  to  do  with  the  practice  in  the  dis 
and  of  course  the  well-settled  rules  of  those  c 
no  way  affected  thereby.  The  motion  for  ne\ 
in  the  district  court  is  unaffected  by  these  a 
It  must  give  the  trial  court  an  opportunity  tc 
errors  complained  of,  and  no  alleged  error  i 
sidered  as  ground  for  reversal  that  is  not  so 
the  attention  of  tlie  trial  court. 

It  is  contended  by  the  plaintiff  that  the 
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motion  for  new  trial  was  insufiScient  to  challen.Lj^e  tlie 
attention  of  the  trial  court  to  the  error  now  relied  upon. 
The  motion  for  new  trial  contained  the  following  assign- 
ments: "First.  The  verdict  is  not  sustained  by  sufficient 
evidence.  Second.  The  verdict  is  contrary  to  law. 
Third.  Errors  of  law  occurring  at  the  trial  duly  ex- 
cepted to."  Then  follow  seven  assignments,  each  assign- 
ing error  in  giving  a  specified  instruction.  Bearing  in 
mind  that  the  defendant's  contention  is  that  the  Avhole 
evidence  shows  that  the  plaintiff  and  the  son  of  defendant 
are  fellow  servants,  and  that  upon  this  evidence  the  law 
is  that  the  plaintiff  cannot  recover,  it  would  seem  that 
either  the  first  or  second  assignment  in  tlie  motion  for 
new  trial  must  bring  the  real  matter  in  controversy  to 
the  attention  of  the  court.  Houston  v.  City  of  Omaha, 
44  Neb.  63.  If  "the  verdict  is  not  sustained  by  sufficient 
evidence",  the  court  erred  in  not  sustaining  the  defend- 
ant's motion  to  so  instruct  the  jury. 

In  Albright  v.  Peters,  58  Neb.  534,  the  court  said:  "At 
the  close  of  plaintiff's  testimony  the  defendants  asked 
the  court  below  to  instruct  the  jury  to  return  a  verdict 
in  their  favor,  which  reijuest  was  denied,  and  the  rulini^ 
is  assigned  as  error.  The  decision  cannot  be  considered 
at  this  time  for  the  reason  the  attention  of  the  trial 
court  was  not  called  thereto  in  the  motion  for  a  new 
trial."  The  opinion  does  not  set  out  the  assignments 
iu  the  motion  for  a  new  trial,  but  it  appears  that  one  of 
them  was  that  "the  verdict  is  contrary  to  the  evidence." 
This  assignment  would  be  substantially  equivalent  to 
the  one  considered  in  this  case:  "Tlie  verdict  is  not 
sustained  by  sufficient  evidence."  Tlie  opinion  in  the 
case  referred  to  discusses  the  evidence,  and  concludes 
that  it  was  sufficient  to  support  the  verdict.  Wlien  the 
evidence  was  all  in  before  the  jury,  tlie  qu(^stion  of  its 
sufficiency  to  support  a  verdict  would  be  directly  raised 
by  a  motion  to  instruct  for  the  defendant;  and  so  in  the 
motion  for  a  new  trial,  either  assignment,  that  tlie  ver- 
dict was  not  supported  by  sufficient  evidence,  or  that 
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rt  erred  in  not  instructing  for  the  defendant, 
aise  precisely  the  same  question  and  bring  pre- 
le  same  matter  to  the  attentioo  of  the  trial  court, 
tter  is  not  discussed  at  large  in  the  opinion  re- 
0,  and  the  distinction,  if  in  fact  there  is  any  dJs- 
,  is  too  technical  to  furnish  a  precedent, 
e  motion,  to  instruct  for  defendant,  which  was 
-,  the  close  of  the  evidence,  the  reason  given  for 
ion  is  "that  the  facts  proven  are  not  sufficient  to 
he  plaintiff  as  a  matter  of  law  to  recover."  The 
now  contends  that  this  is  defective,  in  that  it 
K[uivalent  to  assigning  that  the  evidence  is  in- 
t;  but  we  are  not  able  to  see  the  distinction.  The 
cj  of  the  evidence  is  to  be  tested  by  what  it 
and  if  it  does  not  establish  sufficient  facta  to 
I  verdict,  then  the  evidence  is  insufficient. 
Iiink  tliat  we  are  called  upon  by  this  record  to 
ae  whether  this  evidence  was  sufficient  to  sup- 
verdict  in  favor  of  the  plaintiff,  and  this  depends 
upon  whether  the  plaintiff  and  the  son  of  defend- 
e  fellow  servants.  Upon  this  question  the  plain- 
given  us  no  assistance  in  the  brief.  The  plaintiff 
and  contended  upon  the  trial  that  it  was  no  part  of 
es  to  bring  the  coal  from  the  cellar  or  to  direct  or 
:end  the  son,  and  that  the  defendant  undertook  to 
nself  or  to  procure  his  son  to  perform  this  service, 
onfentions  were  denied  by  defendant,  but  it  ap- 
Lat  the  jury  have  decided  this  contention  in  favor 
ilaintiCf.  From  her  testimony  it  appears  that  the 
r  through  which  she  fell  is  located  in  the  pantry, 
room  about  4  feet  by  6  feet  inside,  as  she  said, 
directly  from  the  kitchen,  which  was  also  not 
nd  in  which  she  had  finished  her  evening's  work 
'ew  minutes  before  the  accident  occurred.  The 
room  also  opened  from  the  kitchen,  and  she  says 
'  coal  for  the  base-burner  for  the  sitting  room  was 
tlie  cellar.  There  was  an  outside  entrance  to  the 
■hich  was  ordinarily  used.    The  trapdoor  in  qaes- 
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tion  was  only  used,  according  to  the  plaintiff's  testimony, 
in  very  cold  and  stormy  weather.  The  boy  testified  that 
at  the  time  of  the  accident  the  plaintiff  was  at  work  in 
the  kitchen,  and  that  she  requested  him  to  got  some  coal 
for  the  evening;  that  he  procured  one  hod  full,  which 
was  not  sufficient  to  fill  the  base-burner,  and  he  left  the 
trapdoor  in  tlie  pantry  open  while  he  went  to  the  base- 
burner,  intending  to  immediately  return  for  some  more 
coal,  and  that  just  as  he  was  returning  to  the  pantry  the 
accident  occurred. 

The  verdict  having  been  in  plaintiff's  favor,  we  will 
consider  her  testimony  upon  this  point  for  the  purpose 
of  the  present  discussion.  Slie  testified  that  both  the 
kitchen  and  pantry  were  dark,  the  gas  having  been  turned 
off,  and  another  light,  whicH  they  sometimes  used  there, 
having  been  removed  from  the  kitclien  to  the  sitting  room, 
and  that  under  these  circumstances  slie  went  into  the 
pantry,  not  knowing  that  tlie  boy  had  left  the  trapdoor 
open,  and  so  fell  and  received  her  injuries.  If  the  boy 
and  the  plaintiff  were  both  the  employees  of  the  defend- 
ant and  associated  together  in  the  same  service,  and 
neither  was  in  any  manner  under  control  or  direction 
of  the  other,  they  must  be  considered  as  fellow  servants, 
and  each  in  law  must  be  presumed  to  take  such  risk  as 
might  follow  from  the  negligence  of  ttie  other  in  i)er- 
forming  the  duties  incident  to  such  service.  There  is 
nothing  in  the  record  to  show  that  it  was  intended  or  sui> 
posed  by  any  one  that  the  son,  being  a  boy  only  14  years 
of  age,  should  control  or  direct  the  plaintiff  in  perform- 
ing her  duties.  It  would  be  more  reasonable  to  supp.se 
that  he  would  be  subject  to  plaintiff's  suggestions  as  to 
his  conduct.  No  authorities  have  been  cited  by  plaintiff 
nor  any  argument  advanced  for  concluding  that  under 
such  circumstances  the  "fellow  servant"  rule  so  well 
established  should  not  be  applied.  In  Dehus^  v.  Armour 
d  Co,y  84  Neb.  224,  the  case  is  made  to  turn  upon  the 
question  as  to  whether  the  plaintiff  was  the  felloAv  serv- 
ant of  the  employee  whose  negligence  caused  the  injury. 
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and  under  the  circumstances  in  tha 
thej  were  not  fellow  servants.  I 
105  N.  Y.  591,  umler  somewhat,  th< 
ilar  circumstances,  the  fellow  serv 
In  another  case,  under  somewhat 
the  court  of  appeals  of  Kentuck; 
liable.  Vwndyke  v.  Memphis,  N.  0. 
(Ky.)  441. 

Tlie  defendant  was  a  tenant  of  U 
lived.  The  plaintiff  was  familiar 
knew  the  condition  and  use  of  the 
She  does  not  explain  why  she  was 
ices  in  the  pantry  in  the  djirk,  nor 
explain  why  the  briuffing  up  of  th 
the  trapdoor  upon  tiiat  occasion  ar 
time  should  be  uiiob«ei"\'ed  by  her. 
contributory  nej^ligence  may  be  sai 
favor  by  tlie  verdict  of  the  jury,  he 
caused  solely  by  the  negligence  of  t 
be  held,  under  the  law  so  well  est 
thiit  he  was  a  fellow  servant  and, 
not  liable  for  his  negligence  in  this 

The  judgment  of  the  district  con 
cause  remanded. 


Fawcett,  J.,  concurring. 

I  concur  in  the  judgment  of  n 
the  ground  stated  in  the  majority  < 
of  "fellow  servant'"  has  been  mad 
during  late  years  by  the  courts  of  I 
so  that  even  cougi-ess  has  taken  i 
relief  along  that  line.  While  I  coi 
circumstances  a  minor  son  will  be 
of  his  father,  it  is  in  my  judgme 
beyond  the  bounds  of  reason  and 
hold  that  a  14  year  old  son  is,  in  li 
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low  servant  of  the  kitchen  girl  or  housekeeper.     Such  a 
theorj'  is  to  my  mind  not  only  unsound,  but  repulsive. 

I  tliink  the  judgment  of  the  court  below  should  be 
reversed  on  the  ground  of  assumption  of  risk.  PlaintilBf 
is  a  mature  woman.  She  knew  all  about  the  trapdoor 
leading  into  the  cellar,  and  the  use  often  made  of  it. 
She  understood  fully  the  construction  and  danj^ers  of  the 
place  where  she  was  required  to  work.  She  made  no 
complaint'  to  defendant,  nor  did  she  ask  for  any  change 
of  conditions,  but  continued  in  her  employment.  Slie 
thereby  assumed  the  risk  of  her  employment  and  environ- 
ment. The  majority  opinion  is  in  error  in  stating  that 
the  brief  of  defendant  is  devoted  "entirely"  to  the  fellow 
servant  proposition.  In  his  brief  appellant  says:  "Ap- 
ipellee  knew,  or  was  in  a  position  to  know,  the  risk  of 
suffering  injury  through  the  carelessness  of  the  son  of 
appellant.  It  was  her  privilege  to  refuse  to  perform  du- 
ties which  would  cause  her  to  run  the  risk  of  suffering 
injuries  through  the  carelessness  of  appellant's  son.  By 
failing  to  do  so,  then  she  must  be  held  to  have  assumed 
the  risk  attendant  upon  those  duties."  In  that  state- 
ment I  concur. 

Reese,  C.  J.,  concurs  in  the  first  paragraph  of  the 
above. 


Phin  E.  Blub  v.  State  of  Nebraska.. 

Piled  February  26, 1910.    No.  16,407. 

1.  Criminal  Law:   Instructions:    REAsoNAnLE  Doubt.     To  instruct  a 

jury  upon  the  trial  of  a  criminal  case  that  "a  reasonable  doubt  is 
such  a  dojbt  as  you  are  able  to  give  a  reason  for"  is  erroneous, 
and  under  some  circumstances  miKht  be  so  prejudicial  as  to 
require  a  reversal  of  the  judgment  of  conviction. 

2.  Adultery:  Evtdencb:  ConnoBORATioN.     Without  determining  whether 

In  all  cases  in  a  prosecution  for  adultery  the  unsupported  evidence 
of  one  of  the  parties  will  justify  the  conviction  of  the  other  party 
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when  fully  and  clrcumatanUally  contradicted  b;  the  defei 
and  another  apparently  credible  wltneBS.  under  the  clrcumat 
shown  Id  the  record  In  this  case,  It  is  held  that  the  wholly  u 
ported  evidence  of  the  complaining  witness  will  not  Justlt. 
conviction  of  the  defendant. 

i. ■:   :  .     A  fact  or  cIrcumBtance  relied  upon  t( 

roborate  the  testimony  ol  a  witness  must  have  evidence  tc 
port  it  other  than  that  of  the  witness  whose  teettmony 
supposed  to  corroborate.  A  witness  cannot  by  his  unasi 
testimony  corroborate  his  own  evidence, 

Error  to  the  district  court  for  Kearney  county:  Hj 
S,  DuNGAN,  Judge,    Reversed. 

Adams  d  AdaTrts,  for  plaintiff  in  error. 

Willidm  T.  Thompson,  Attorney  General,  and  Oe 
W.  Ai/res,  contra. 

Sedgwick,  J. 

The  defendant  was  tried  in  the  district  court 
Kearney  county  upon  an  indictment  of  the  grand  j 
under  section  208  of  the  criminal  code.  The  subafc 
of  the  offense  waa  charged  in  the  indictment  in  the 
lowing  words:  "From  the  15th  day  of  December,  A 
1907,  to  the  Ist  day  of  September,  A.  D,  1908,  did 
lawfully  keep  one  Libbie  Peterson,  a  woman  other  ' 
his  wife,  and  did  wantonly  cohabit  with  the  said  Li 
Peterson."  The  jury  rendered  a  verdict  against  the 
fendant,  who  was  sentenced  accordingly,  and  he 
brought  the  case  here  for  review.  He  insists  that 
evidence  is  not  sufficient  to  justify  his  conviction, 
that  there  were  several  errors  upon  the  trial  which 
for  a  reversal  of  the  judgment  against  him. 

1.  The  first  question  discussed  in  the  briefs  is  that 
court  erred  in  giving  instruction  No.  7.  In  this  ins1 
tion  and  instruction  No.  6  the  court  attempted  to  di 
at  large  what  is  meant  by  reasonable  doubt.  It  s( 
to  be  conceded  that  instruction  No.  6  is  substantial 
correct  definition,  but  in  instruction  No.  7  the  court 
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the  jury:  "A  reasonable  doubt  is  such  a  doubt  as  you 
are  able  to  give  a  reason  for."  There  is  some  disrussion 
in  the  brief  as  to  whether  the  sixth  instruction  did  remedy 
the  vice,  if  any,  of  the  seventh,  but  it  seems  that  there  is 
no  real  ground  for  this  discussion.  The  jury  is  told 
plainly  that  they  must  be  able  to  give  a  reason  for  any 
doubt  that  they  had  as  to  defendant's  guilt,  or  otherwise 
such  doubt  would  not  be  reasonable,  and  the  question  is 
whether  this  is  such  an  error  as  requires  a  reversal  of 
the  judgment.  Several  of  the  former  decisions  of  this 
court  are  cited  as  determining  this  question,  but  they  do 
not  seem  to  be  precisely  in  point.  In  Cowan  v.  State y 
22  Neb.  519,  the  trial  court  in  defining  a  reasonable 
doubt  told  the  jury  "it  is  a  doubt  for  having  which  the 
jury  can  give  a  reason,  based  upon  the  testimony",  and 
this  instruction  was  held  to  be  erroneous,  calculated  to 
mislead  the  jury  and  require  a  reversal  of  the  judgment. 
In  Carr  v.  State,  23  Neb.  749,  an  instruction  was  given  in 
the  following  language:  "It  is  a  doubt  having  a  reason 
for. its  basis  derived  from  the  testimony,  and  a  doubt  for 
the  having  of  which  the  jurors  can  give  a  reason  derived 
from  the  testimony."  In  this  latter  case  the  matter  is 
discussed  more  at  large,  and  the  instruction  is  held  to  be 
erroneous  and  to  require  a  reversal.  Several  decisions 
of  other  courts  are  cited  and  quoted  from,  and  among 
them  a  decision  from  the  supreme  court  of  Indiana,  in 
which  it  is  said :  "It  is  not  the  law  that  in  order  to  justify 
an  acquittal  the  doubt  must  arise  out  of  the  evidence 
given,  and  be  such  as  to  cause  a  prudent  man  to  hesitate. 
The  doubt  may  arise  from  the  want  of  evidence."  Brown 
V.  State,  105  Ind.  385.  In  the  later  case  of  Childs  v. 
State,  Z4c  Neb.  236,  the  instruction  complained  of  told  the 
jury  that  a  reasonable  doubt  was  a  doubt  "arising  out  of 
the  evidence",  and  such  a  doubt  as  "you  are  able  to  find 
a  reason  in  the  evidence  for."  The  instruction  was  held 
erroneous  under  the  authority  of  the  two  cases  above 
cited,  but  without  discussion  of  the  reason  of  the  hold- 
ing. 
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These  cases  then  all  hold  that  it  is  erroc 
the  jury  that  a  reasonable  doubt  which  wouh 
acquittal  must  arise  from  the  evidence,  but 
question  presented  iu  this  case  has  not  her 
determined  in  tliis  court.  The  question  is: 
dicial  error  requiring  a  ix'versal  of  the  judg 
the  jury  that  tliey  must  be  able  to  give  a  res 
doubt  which  they  entertain  of  defendant's  g 
doubt  will  not  be  a  reasonable  one?  If  a  jui 
doubt  of  the  defendant's  guilt,  is  required  b 
Jurors  to  give  a  reason  for  such  doubt,  he 
bound  by  this  instruction  to  do  so  or  to  aban 
victions.  A  better  rule  would  require  reason! 
the  defendant  guilty.  To  whom  must  the 
ready  to  give  his  reasons?  Is  he  to  be  called 
court  to  formulate  a  substantial  reason  foi 
acquittal,  or  will  be  be  required  to  give  hii 
the  public  generally,  after  the  trial  is  over, 
of  course,  be  no  doubt  that  such  an  instructi) 
ous,  and  we  think  tliat  it  would,  at  least  in 
be  prejudicial  to  the  defendant.  Under  the 
this  case  there  was  great  danger  of  prejudJc 
an  instruction.  The  expression  "reasonabl 
difficult  of  definition.  Many  attempts  at  del 
been  criticised  by  the  courts  in  the  reported 
definition  introduced  by  Judge  Gai-y  in  the 
archists'  case  has  been  very  generally  disap 
this  court  has  often  cond^nned  it.  On  the 
the  language  of  Mr.  Chief  Justice  Shaw  in 
trial  of  Professor  Webster  was  quoted  with 
approval  by  the  present  chief  justice  of  this 
case  above  cited,  GaiT  v.  titiilc,  23  Neb,  749. 
nection  we  quote  from  an  opinion  of  the  su 
of  California:  "It  will  perhaps  accomplisl 
purpose  to  suggest  generally  to  nisi  prius  lu( 
giving  their  instructions  to  juries  in  crimiua' 
should  restrict  themselves,  ujion  the  dootriu' 
able  doulit,  to  the  irc,  !',-:':'.lly,  of  the  lan?:!ia 
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by  Chief  Justice  Shaw  in  his  great  exposition  of  that 
doctrine  in  the  Webster  case,  supra,  and  to  not  under- 
take to  amplify  the  subject  in  language  of  their  own. 
We  say  that  it  will  perhaps  be  useless  to  tlius  caution 
trial  judges,  because  the  supreme  court  has  so  often,  in 
the  plainest  kind  of  language,  warned  such  judges  of  the 
danger  of  going  beyond  the  language  used  in  the  Wehster 
case  in  explanation  of  this  doctrine,  that  it  would  seem 
that  such  warnings  would  be  constantly  in  the  minds  of 
those  presiding  over  the  trials  of  criminal  cases,  so  that 
they  would  content  themselves  with  the  clear  and  simple 
language  of  Chief  Justice  Shaw,  however  strong  the  temp- 
tation may  be  to  make  the  experiment  of  determining  how 
far  they  can  wade  out  into  deep  water  without  disappear- 
ing beneath  the  surfce.  The  'reasonable  doubt',  as. defined 
by  Chief  Justice  Shaw,  is  good  enough  for  all  the  courts 
of  last  resort  of  the  country,  and,  it  would  seem,  ought 
to  be  good  enough  for  those  judges  the  records  of  whose 
cases  must  finally  be  reviewed  with  a  view  of  determining 
whether  an  accused  has  been  tried  according  to  the  es- 
tablished forms  of  law."  People,  v.  Del  CerrOy  9  Cal. 
App.  764,  100  Pac.  887. 

The  courts  of  the  various  states  do  not  appear  to  be  in 
entire  harmony  upon  the  question  presented  by  this  in- 
struction. The  instruction  is  generally  criticised,  but 
some  of  the  courts  have  refused  to  regard  the  instruction 
as  so  prejudicial  as  to  necessarily  require  a  reversal. 
The  supreme  court  of  Minnesota  had  under  considera- 
tion a  similar  instruction  in  State  v.  Saucr,  38  Minn.  438. 
The  instruction  contains  these  words:  "This  does  not  ' 
mean  beyond  any  doubt,  but  beyond  a  doubt  for  which 
you  can  give  a  rea^on/^  The  court  said  that  this  defini- 
tion "is  not  without  some  authority  to  supj>ort  it",  and 
citing  Commomoealth  v.  Harmony  4  Pa.  St.  269,  and  after 
remarking,  "we  are  not  prepared  to  say  that  it  contains 
any  error  prejudicial,"  the  court  proceedc^d  to  criticise 
the  instruction  quite  severely.  In  Commonwealth  v.  Ear- 
16  
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man,  supra,  the  instruction  is  reported  as  given  upon  the 
trial.  It  is  not  the  opinion  of  a  reviewing  court  It  con- 
tains many  things  not  in  harmony  with  the  practice 
under  our  criminal  code.  It  does  not  contain  the  lan- 
guage here  complained  of.  We  would  not  have  considered 
it  as  authority  for  allowing  an  instruction  such  as  that 
now  under  consideration  if  it  had  not  apparently  been 
so  regarded  by  the  Minnesota  court. 

The  supreme  court  of  low^a,  having  under  considera- 
tion an  instruction  which  contains  tliese  words,  "a  rea-. 
sonable  doubt  is  such  a  doubt  as  the  jury  are  able  to  give 
a  reason  for,"  held  that  the  instruction  was  eri*oneous 
and  prejudicial,  requiring  reversal.  State  v.  Cohen,  108 
la.  208.  The  opinion  is  by  Judge  Ladd,  who  gives  con- 
vincing reasons  for  his  conclusions,  and  cites  several  au- 
thorities, among  them  our  own  cases,  above  cited. 

Other  courts  have  held  that  to  instruct  the  jurors  that 
they  must  be  able  to  give  a  reason  for  their  doubts  as  to 
the  defendant's  guilt  is  erroneous  and  so  prejudicial  as 
of  itself  to  require  a  reversal.  Hiherry  v.  State,  133  Ind. 
677;  Abbott  v.  Territory,  20  Okla.  119.  We  have  noticed 
no  decisions  in  which  such  an  instruction  is  approved, 
but  there  are  very  many  in  which  it  is  severely  criticised, 
although  not  held  to  be  so  prejudicial  as  under  all  cir- 
cumstances to  require  a  reversal.  Morgan  v.  State,  48 
Ohio  St.  371;  State  v.  Morey,  25  Or.  241;  People  v.  Del 
Cerro,  9  Cal.  App.  764,  100  Pac.  887;  Wallace  v.  State, 
41  Fla.  547,  26  So.  715.  In  State  v,  Morey ,  supra,  the 
court  reviewed  the  authorities  somewhat  at  length,  and 
among  them  referred  to  our  own  decisions.  The  discus- 
sion is  an  interesting  one. 

2.  The  princple  ground  upon  which  the  defendant  asks 
for  a  reversal  is  that  the  evidence  is  insufficient  to  sup- 
port the  conviction.  There  is  no  direct  testimony  tend- 
ing to  support  the  verdict  other  than  the  evidence  of  the 
complaining  witness.  Her  own  evidence  shows  her  to  be 
both  incompetent  and  reckless.  She  could  not  state  her 
birthday,  and,  when  asked  what  was  her  father's  name, 
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she  answered:  "I  call  him  George."  The  most  impor- 
tant parts  of  her  testimony  are  composed  of  monosylla- 
bles given  in  answer  to  leading  questions,  and  in  much  of 
her  testimony  she  is  shown  to  have  contradicted  herself, 
and  to  a  large  extent  while  she  was  under  oath  in  other 
proceedings.  The  story  that  she  tells  is  an  unreasonable 
one  and  an  unnatural  one.  The  evidence  is  not  of  such 
a  nature  as  to  make  it  desirable  to  quote  it  at  large,  and 
we  do  not  feel  that  there  is  any  necessity  for  so  doing. 
That  the  complaining  witness  resided  with  the  defendant 
and  his  wife  for  several  weeks  is  conceded.  Mr.  and 
Mrs.  Blue  had  been  married  for  about  nine  years.  Tliey 
had  no  children,  and  were  living  upon  a  farm,  although 
not  engaged  in  farming.  Mr.  Blue  and  his  cousin  were 
occupied  in  corn-shelling,  and  their  business  took  them 
to  different  parts  of  the  county,  so  that  Mr.  Blue  was 
frequently  away  from  home,  and  Mrs.  Blue  objected  to 
remaining  alone  during  his  absence.  She  was  told  by  a 
neighbor  that  she  could  get  the  complaining  witness  to 
stay  with  her,  and  she  went  for  that  purpose  to  the  home 
of  the  complaining  witness,  some  six  or  seven  miles  dis- 
tant, and  took  her  home  with  lier.  Without  stating  the 
repulsive  details  of  complainant's  story  of  what  took 
place  while  she  was  living  with  these  parties,  it  is  suffi- 
cient to  say  that  Mrs.  Blue  was,  by  the  complainant's 
own  evidence,  in  a  position  to  observe  any  improper  con- 
duct between  these  parties,  and,  if  guilt  there  was,  Mrs. 
Blue  was  equally  guilty  with  the  other  parties.  Both 
Mr.  and  Mrs.  Blue  were  upon  the  witness  stand,  and  were 
fully  examined  and  thoroughly  cross-examined.  Their 
testimony  is  reasonable  and  consistent,  and  fully  and 
emphatically  contradicts  the  testimony  of  complaining 
witness  in  regard  to  all  matters  tending  to  show  the  guilt 
of  the  defendant.  When  the  complaining  witness  ap- 
peared to  be  indisposed,  Mrs.  Blue  took  her  to  a  physi- 
cian. .  He  prescribed  some  medicine,  and  told  Mrs.  Blue 
that  if  the  patient  was  not  improved  in  ten  days  to  re- 
turn.   She  did  so,  and  this  physician  then  told  her  to  go 
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to  another  physician,  Dr.  Smith.  Thereu 
Mra  Blue  took  the  complaining  witness 
and  upon  examination  in  the  presence  of  I 
Smith  first  informed  them  of  the  patient's  < 
Smith  was  upon  the  witness  stand,  and  hii 
straightforward  and  candid,  and  in  no 
throw  any  suspicion  upon  Mr.  Blua  Tlie  6 
that  the  complaining  witness  then  stated  t^: 
father  was  tlie  cause  of  her  trouble,  and  tl 
Mr.  Blue  "to  take  her  home  and  take  car« 
take  her  somewhere  else."  Mr.  Blue,  who 
ent  at  the  examination,  asked  the  doctor  afi 
the  girl  said,  and,  when  the  doctor  told  him 
said  as  to  who  was  the  cause  of  her  trouhle, 
that  it  was  all  right.  On  his  cross-examim 
tor  said  that  it  seemed  to  him  that  he  state 
something  ahout  taking  the  girl  and  t^kin 
"and  sending  her  to  some  home."  If  the  d 
her  statements  as  to  her  father's  conduct  t 
did  not,  of  course,  advise  sending  her  to  h' 
it  seems  reasonable,  as  Mr.  and  Mrs.  Blue 
it  was  upon  his  advice  that  the  girl  was  tal 
in  Omaha,  where  she  was  cared  for.  The 
Blue  believed  and  approved  of  the  statei 
girl's  father  was  the  cause  of  her  trouble 
that  he  immediately  after  the  interview  w. 
took  the  girl  to  the  Omaha  home  are  relied 
ing  to  show  guilty  knowledge  on  the  part 
but  these  facts  appear  to  he  equally  consi 
nocence  upon  his  part.  Under  the  circu 
closed  in  this  record,  the  conviction  could  no 
based  as  it  was  upon  the  testimony  of  con 
ness,  unless  tluit  testimony  was  substant 
rated  by  some  well-established  fact.  We  fi 
the  record  that  tends  to  corroborate  her  t 
3.  The  court  instructed  the  jury:  "If  ; 
the  evidence  that  Phin  E.  Blue  gave  or  cans 
to  Libb:c  Felrvso^  turpentine  with  the  pt 
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ducing  an  abortion,  such  conduct  on  his  part  would  be 
corroborative  of  the  testimony  of  the  prosecutrix,  Libbie 
Peterson,  as  to  the  sexual  intercourse  between  them." 
The  complaining  witness  testified  that  Mr:  and  Mrs.  Blue 
gave  her  turpentine  and  sugar  to  drink,  and  caused  her 
to  take  it  as  a  medicine.  Both  JMr.  and  Mrs.  Blue  un- 
equivocally deny  tbis,  and  the  circumstances  that  are 
conceded  or  proved  tend  ratlier  to  corroborate  Mr.  and 
Mrs.  Blue  than  the  complaining  witness  After  Mrs. 
Blue  had  first  taken  her  to  a  physician,  she  was  given 
such  medicine  as  the  physician  had  prescribed,  and  the 
testimony  of  the  complaining  witness  herself  indicates 
that  this  was  the  medicine  that  she  now  characterizes 
as  turpentine  and  sugar.  Moreover,  the  complaining 
witness  testified  that  Mr.  Blue  told  her  the  name  of  the 
party,  a  near  neighbor,  from  whom  he  obtained  the  tur- 
pentine. Mr.  Blue  denies  this,  and  the  neighbor  was  not 
produced  as  a  witness  to  corroborate  the  complainant's 
testimony.  It  is  manifestly  erroneous  and  prejudicial  to 
single  out  a  circumstance  testified  to  by  the  complainant 
alone  and  inform  the  jury  that  they  might  believe  the 
complainant  upon  that  point,  and,  if  so,  consider  it  as 
corroborating  her  evidence  in  general.  The  witness  could 
not  corroborate  herself  in  such  manner. 

For  these  reasons,  the  judgment  of  the  district  court 
cannot  be  sustained,'  and  the  cause  is  reversed  and  re- 
manded. 

Reversed. 

Reese,  C.  J.,  not  sitting. 

Letton,  J. 

I  concur  in  the  reversal  for  the  reason  that  I  believe 
the  ninth  instruction  as  to  procuring  an  abortion  is  not 
based  upon  any  evidence  in  the  case,  and  was  preju- 
dicially erroneous,  and  I  also  agree  with  the  opinion  in 
regard  to  instruction  No.  7. 

I  cannot  agree  wit^^  that  part  of  the  opinion  which 
discusses  the  evidence.    I  believe  that,  while  the  evidence 
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is  not  very  strong,  it  is  sufficiejit  to  uphold  a  verdict,  if 
believed  by  the  jury. 

KooT,  J.,  I  concur  in  the  above. 

Rose,  J.,  dissenting. 

My  view  of  the  evidence  is  radically  different  from  that 
expressed  in  the  opinion  of  the  majority.  The  complain- 
ing witness  testified  in  direct  and  positive  language  that 
defendant  committed  the  offense  with  which  he  is  charged. 
Some  of  the  facts  are  not  open  to  controversy.  Defend- 
ant was  a  married  man.  The  complaining  witness  was 
unmarried  and  was  under  18  years  of  age.  She  had  been 
debauched.  She  gave  birth  to  a  child  September  19,  1908. 
Most  of  the  time  frcmi  December  22,  1907,  until  tlie  child 
was  born,  she  lived  in  defendant's  home.  There  was 
opportunity  for  commission  of  the  offense.  In  addition 
to  these  facts,  she  gave  nauseating,  details  which  prove 
defendant's  guilt,  unless  she  testified  falsely.  Whether 
she  told  the  truth  or  not  was  a  question  for  the  jury.  I 
dissent  from  the  conclusion  that  her  story  is  either  un- 
true or  unbelievable  in  the  face  of  the  verdict  of  the  jury. 

I  am  also  pronounced  in  my  conviction  that  the  cor- 
roboration of  her  testimony  by  that  of  other  witnesses  is 
sufficient,  if  any  is  required.  By  the  testimony  of  either 
defendant  or  his  wife,  or  both,  these  facts  appear  in  the 
record:  Complaining  witness  went  into  defendant's 
home  December  22,  1907,  as  a  companion  for  his  wife, 
without  stipulated  compensation,  and  had  only  one  dress 
at  the  time.  A  few  days  after  Christmas  he  gave  the 
girl  a  ring,  and  in  April  following  defendant's  wife  gave 
her  a  dress,  which  was  described  as  a  "Christmas  pres- 
ent." During  the  time  she  lived  at  defendant's  home  she 
received  clothing  worth  $8  or  ?10.  These  facts  are  shown 
independently  of  the  testimony  of  complaining  witness. 

A  practicing  physician  at  Shelton  testified  that  de- 
fendant and  his  wife  brought  the  girl  to  his  office  April 
23,  1908,  that  he  examined  her,  and  told  them  she  had 
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been  pregnant  four  or  five  months.  In  testifying  the 
physician  also  said  that,  when  defendant  went  out  of  the 
office,  he  said:  "They  were  trying  to  lay  it  onto  him." 
The  imi)ort  of  this  expression  is  that  defendant  in  some 
way  previously  knew  the  girFs  condition,  or  had  been  or 
was  about  to  be  accused  of  responsibility  therefor.  He 
nevertheless  took  her  to  his  home  and  kept  her  there, 
where  she  was  no  longer  needed  as  his  wife's  companion; 
his  father  and  mother  in  the  meantime  having  joined  de- 
fendant's family.  This  proof  does  not  rest  on  the  testi- 
mony of  the  complaining  witness.  Defendant  admitted 
on  cross-examination  that  the  complaining  witness  from 
April  24,  1908,  until  August  30,  1908,  slept  in  the  same 
room  where  he  and  his  wife  slept,  though  in  a  separate 
bed.  During  that  time  at  least  her  condition  was  known 
to  defendant.  This  is  not  her  proof.  Uv  defendant's 
own  testimony  it  is  shown  that  he  went  to  Onuiha  Au- 
gust 30,  1908,  with  no  companion,  exc(^pt  the  complain- 
ing witness,  took  her  car-riding  there,  kept  her  ov(t  night 
in  a  hotel,  though  in  a  room  separate  from  that  occupied 
by  hint,  and  the  next  day  took  her  to  the  Salvation  Army 
Rescue  and  Maternity  Home,  where  he  arianuxMl  for  her 
accouchement,  left  her  there,  and  returned  to  sec*  her  the 
following  day.  The  matron  of  the  home  was  sworn  as  a 
witness,  and  said  defendant  paid  the  girl's  lying-in  ex- 
penses to  the  extent  of  |25.  She  also  stated:  "I  asked 
him  if  he  would  be  willing  to  take  the  child,  and  he  said 
that  it  would  be  quite  a  burden  on  him,  but,  if  necessary, 
he  supposed  that  he  could  do  it  and  iroiihl  do  it.'- 

There  is  proof  tending  to  show  that  defendant  prior  to 
that  time  had  part  in  procuring  from  the  complaining 
witness  a  statement  showing  that  the  paternity  of  the  un- 
born child  was  traceable  to  the  girl's  father.  The  ma- 
tron testified  defendant  said  he  would  take  the  child,  if 
necessary.  What  necessity  would  induce  him  to  accept 
in  advance  the  burden  of  keeping  a  child  of  incestuous 
coition  and  shocking  dejn'avity?  I  am  unwilling  to  say 
that  the  matron  testified  falsely,  or  that  her  statement 
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liad  no  proper,  evidential  bearing  on  tlie  frutl 
plaiuant's  testimony  that  defendant  was  guill 
offense  with  wliicli  lie  was  cliarged.  For  any 
pearing  in  the  record,  the  matron,  when  she 
testimony,  may  have  been  influenced  alone  by  a 
tell  the  truth.  This  part  of  the  story  was  not  U 
complaining  nitness.  To  my  mind  the  flnding  I 
is  nothing  in  the  record  that  tends  to  corrob 
testimony  disregards  hotli  tlie  record  and  the 
evidence.  If  corroboration  is  necessary,  and  i 
cumstances  narrated  do  not  corroborate  tlie  (i 
dence  of  defendant's  guilt,  it  may  as  well  be  u 
that  punishment  for  adultery  is  practically  al 
Offenders  of  this  kind  do  not  invite  neighbors  1 
nesses  of  their  unlawful  conduct  or  commit  tb 
in  the  presence  of  others. 

According  to  my  understanding  of  the  proof 
law,  there  is  abundant  corrot)oratioii  of  tlie  fes 
the  complaining  witness,  without  reference  to 
pentine  episode.  In  this  view  of  the  record,  th 
tion  that  the  giving  of  the  turpentine  was  corr 
testimony  was  not  a  prejudicial  error,  I  solei 
test  against  the  condemnation  of  the  state's  evic 
dissent  from  the  conclusion  of  my  associates. 


Equitable  Land  Company,  appellant,  v.  Be 
Willis  et  al.,  appellees. 

fiLtD  Mabch  10, 1910.     No.  15,919. 

Tax  Sale:  Validitt:  Redemption.  Real  property  was  sold 
tratlTe  sale  for  the  taiea  o(  the  yearn  1892  to  1900,  ii 
a  Bult  to  redeem  It  was  shown  that  the  land  was  not 
the  years  1898  and  1899,  being  entirely  omitted  (ron 
ment  rolls  tor  those  years.  There  was  no  assessmi 
ordered  to  be  made  by  the  county  board,  nor  by  the  ( 
The  land  was  entered  upon  the  treasurer's  tax  list  b 
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lion,  but  neither  the  treasurer  nor  the  county  clerk  knew,  or  could 
explain,  how,  by  whom,  or  by  what  authority  such  entries  were 
made.  Held,  That  the  sale  of  the  land  for  taxes,  including  the 
two  years,  was  without  authority  of  law,  and  the  land  was  sub- 
ject to  redemption  by  the  owner  of  the  legal  title. 

Appeal  from  the  district  court  for  Lincoln  county: 
Hanson  M.  Grimes,  Judge.    Reversed  with  directions. 

Hoagland  d  HoagJand,  for  appellant. 

J.  G.  Beeler,  contra. 

Reese,  O.  J. 

This  action  was  instituted  in  the  district  court  for  Lin- 
coln county,  the  purpose  of  which  was  to  redeem  from  a 
certain  tax  sale  for  the  delinquent  taxes  of  tbe  years  1892 
to  1900,  inclusive,  and  to  quiet  the  title  to  the  south  half 
of  the  northwest  quarter  and  the  w^est  half  of  the  south- 
west quarter  of  section  26,  in  township  16  north,  of  range 
29  west,  in  Lincoln  county.  Plaintiff  alleges,  and  has 
proved,  a  chain  of  title  from  the  United  States.  Defend- 
ant relies  upon  the  validity  of  a  sale  of  tlie  property  for 
the  taxes  for  the  years  above  named,  and  sliows  a  chain 
of  title  from  the  purchaser  at  such  sale.  A  trial  w^as  had 
to  the  district  court  for  Lincoln  county,  which  resulted  in 
a  finding  in  favor  of  defendants  and  decree  dismissing  the 
petition.    Plaintiff  appeals. 

Plaintiff  has  assigned  and  contends  for  a  number  of 
reasons  why  the  tax  deed  issued  by  the  county  treasurer 
of  Lincoln  county  on  the  25th  day  of  January,  1904, 
should  be  held  invalid,  but,  as  we  view  the  case,  it  will  be 
necessary  to  notice  but  one.  As  w^e  have  seen,  the  sale 
was  for  the  delinquent  taxes  for  the  years  1892  to  1900, 
Inclusive.  The  proofs  show  that  the  land  was  not  assessed 
for  either  of  the  years  1898  or  1899,  althougii  it  was  in- 
cluded in  the  sale  for  the  assumed  taxes  for  those  years. 
The  returns  of  the  assessor  for  the  years  named  do  not 
contain  any  reference  to  the  lands,  and  they  are  wiiolly 
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omitted  from  the  assessmCDt  roll.  There  is  no  r 
any  action  bj  the  county  board  in  any  capacity  t 
or  directing  the  assessment  of  the  property,  nor 
any  showing  that  the  county  ch^i-k  took  any  action 
The  numbers  of  the  laud,  witli  the  taxes  extended 
upon  the  county  treasurer's  tax  list,  but  it  is  ii 
in  a  iiHudwrJting  shown  not  to  be  that  of  either  th 
clerk  who  made  the  tax  list,  nor  in  the  handwi 
any  one  who  liad  authority  to  place  it  tliere.  1 
and  treasurer  were  both  examined  as  witnesses  u 
subject,  and  neither  one  could  furnish  any  exj; 
as  to  how,  by  whom,  or  by  what  authority  tiie  euti 
made.  In  the  absence  of  evidence  showing  th) 
larilies  or  failure  to  comply  with  the  law,  the 
of  a  treasurer's  deed  upon  sjile  for  taxes  raises 
sumption  that  all  prior  proceedings  were  regi 
valid;  that  is,  "that  the  pi-operty  had  been  Hi 
assesi^ed'*,  and  "that  tlie  taxes  were  levied  accn 
law."  Comp.  St.  1901,  ch.  77,  art.  I,  sec.  130.  1 
provision  is  to  be  found  in  section  220  of  the  sauK 
and  article  in  the  coini)ilation  of  1909,  and  the  ; 
tion  is  recognized  in  flri/niit  v.  I-Jstabrook,  10  I 
Darr  V.  Brrqiiist,  63  Neb.  713;  Wales  v.  Warreu 
455.  This  presumption  is,  however,  only  prima  f 
the  failure  to  comply  with  the  requirements  of 
may  he  shown  notwithstanding  the  presumption. 
V.  IfcicJieiibcrff,  (i3  Neb.  899,  in  discussing  this 
we  said:  "If  such  defense  (of  irregularity)  is  in 
the  certificates  and  receipts  of  proper  officers  f 
quent  taxes  paid  are  sufficient  piiiita  facie  evi 
support  the  plaintiff's  claim,  as  the  mortgage  ant 
for  subsequent  taxes  paid  Mould  be  sufficient  in  i 
of  foreclosure  thereon;  but  in  either  case  such 
is  not  conclusive.  When  the  defendant  has  ii 
evidence  overc«Hning  this  presumption,  the  plain 
furnish  other  evidence.  •  •  •  The  certificate 
eeipts  are  sufficient  for  that  purpose  if  no  other 
is  offered."     It  follows  that  the  taxes  for  the  yi 


Vol,  86]  JANUARY  TERM,  1910.  203 


Svauda  t.  Svanda. 


and  1899  were  never  legally  assessed  nor  levied,  and 
should  not  have  been  included  in  the  sale,  and  for  that 
reason  the  sale  was  invalid.  Gage  v,  PiDnpcUy,  115  U.  S. 
454.  Plaintiff  has  the  right  to  redeem,  and,  upon  such 
redemption  being  made,  by  the  payment  of  all  legal  taxes, 
interest,  penalties  and  costs  therecm  by  reason  of  the 
taxes  and  the  proceedings  to  collect  them,  to  have  its  title 
quieted. 

The  decree  of  the  district  court  is  reversed  and  the 
cause  is  remanded  to  that  court,  with  direction  to  enter 
a  decree  in  accordance  with  this  opinion. 

.    Reversed. 


Fannie  Svanda,  appellant,  v.  Frank  Svanda,  Sr.,  et  al., 

appellees. 

Filed  March  10, 1910.    No.  15,937. 

1.  Deeds:  Delivebt:  Acceptance.  A  deed  conveying  real  estate  was 
duly  executed  and  delivered  to  the  scrivener  by  whom  it  was 
written,  with  instructions  to  forward  it  to  the  register  of  deeds 
for  record,  the  grantee  being  present  and  assenting  thereto.  Held, 
That  this  consituted  a  delivery  to  and  acceptance  of  the  deed  by 
the  grantee,  and  the  title  was  thereby  vested  in  the  grantee. 

Z.  Specific  Performance:  Evidence.  Plaintift  alleged  that  before  the 
date  of  the  execution  of  a  deed  to  real  estate  she  was  an  unmar- 
ried woman;  that  defendants,  the  father  and  mother  of  an  unmar- 
ried man,  agreed  and  promised  her,  in  consideration  that  she 
would  marry  their  son,  they  would  give  and  convey  to  them 
jointly  a  designated  160-acre  tract  of  land;  that,  relying  upon  their 
promise,  she  was  married  to  the  son.  In  a  suit  for  specific 
performance  of  the  contract,  it  was  shown  that  subsequent  to  the 
marriage  a  conveyance  of  a  tract  consisting  of  120  acres  of  said 
land  was  made  to  plaintiff  and  her  husband,  the  deed  being  de- 
livered to  a  third  party  to  be  placed  upon  record,  such  delivery 
being  agreed  to  and  accepted  by  the  grantees  without  objection. 
Held,  That  by  those  acts  the  title  to  the  land  conveyed  vested  in 
the  grantees  jointly  upon  such  delivery,  and  that  plaintiff  could 
not  maintain  a  subsequent  action  for  the  specific  performance  of 
the  contract  to  convey  the  160  acres. 
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3. :  Rei.ibk.    In  Bucb  case,  where  it  was  shown  that  the 

without  the  consent  ol  plaintiff,  obtained  the  return  of 
to  him  and  destroyed  It,  the  court  should  reCuBe  to  enforci 
pertormsnce,  but  should  by  proper  decree  confirm  and  i 
title  ol  plalntin  In  the  land  conveyed,  the  prayer  of  the 
being  for  general  relief. 

4. :    Pleading;    Homestead.     In  such  case,  where  the 

alleged  that  a  portion  ol  the  land  claimed  by  plaintiff  co 
the  homestead  of  defendants,  and  no  reply  was  filed  deny 
allegation,  the  decree  of  the  district  court  denying  any  ri 
be  reversed,  with  direction  to  allow  the  ple^adings  to  be  i 
If  desired,  and  ascertain  whether  the  land  conveyed  by 
band  alone  included  any  part  ot  the  homestead,  and,  if 
part,  not  eiceeding  (2,000  in  value,  be  excluded  from  thi 

6.  Vendor  and  Purchaser:  Dkeub:  Debtbuction.  The  destructl 
grantor  of  a  deed  conveying  real  estate,  after  delivery  a 
out  the  consent  of  (he  grantee,  will  not  divest  the  grantei 
the  poBBession  ot  the  deed  having  been  obtained  by  th« 
without  the  consent  of  such  grantee. 

Appe.\l  from  the  district  court  for  Richardson  * 
Leandeb  M.  Pbmberton,  Judge.    Reversed  ivith  dir- 

Rcavis  &  Reams  and  /.  E.  Smith,  for  appellant. 

Roscoe  Anderson,  EdvHii  FaUoon  and  8.  P.  Da 
contra. 

Reese,  C.  J. 

Tliis  action  was  commenced  in  the  district  co 
Richardson  county  for  the  specific  performance  of 
tract  for  tlie  conveyance  of  real  estate  described 
petition  as  the  east  half  of  the  northeast  quarter  of 
20  and  the  west  half  of  the  northwest  quarter  of 
21,  all  in  township  2  north,  of  range  13  east  of  tli 
P.  M.,  in  Richardson  county.  It  is  averred  in  the  p 
in  substance,  tliat  on  the  3d  day  of  March,  1907,  s 
an  unmarried  woman  of  the  age  of  17  years,  and 
the  employ  of  defendants,  Frank  Svanda,  Sr.,  and 
Svanda,  his  wife,  and  that  their  unmarried  son, 
Svanda,  Jr.,  was  living  with  his  parents  as  a  mei 
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the  family ;  that  the  parents  of  Frank,  Jr.,  on  divers  times 
suggested  to  plaintiff  that  she  become  the  wife  of  the 
young  man,  and  proposed  to  her,  as  an  inducement  to  such 
marriage,  that  they  would  convey  to  the  young  couple 
jointly  a  certain  tract  of  land  consisting  of  160  acres,  the 
conveyance  to  be  executed  as  soon  after  the  marriage  as 
it  could  be  conveniently  done;  that  under  this  arrange- 
ment the  plaintiff  and  the  said  Frank  Svanda,  Jr.,  who 
is  made  defendant  herein,  were  married,  s^iid  marriage 
and  the  conveyance  of  the  land  having  been  previously 
agreed  to  by  the  parents  of  both  parties;  that  soon  after 
their  marriage  the  defendants,  Frank  Svanda,  Sr.,  Frank 
Svanda,  Jr.,  and  plaintiff,  went  to  the  city  of  Humboldt, 
and  a  deed  of  conveyance  was  executed  by  Frank  Svanda, 
Sr.,  to  plaintiff  and  her  husband,  but  which  Avas  not  ac- 
cepted by  them  as  not  in  accordance  with  the  agreement ; 
that  at  a  later  date  the  same  parties  went  to  tlie  city  of 
Humboldt,  and  another  deed  was  prepared  and  executed 
by  the  said  Frank  Svanda,  Sr.,  and  delivered  to  plaintiff 
and  her  husband;  that  said  deed  did  not  comply  with  the 
former  agreement,  but  that  plaintiff  was  ignorant  of  the 
legal  effect  of  some  of  its  provisions  and  tlie  deed  was 
accepted  by  them,  and  was  by  the  said  Frank  Svanda,  Sr., 
delivered  to  the  notary  by  whom  it  was  written,  and  be- 
fore whom  it  was  acknowledged,  to  be  by  him  sent  to  the 
register  of  deeds  of  Richardson  county  for  record;  that 
upon  their  return  to  the  home  of  the  defendants  tlie  said 
Frank  Svanda,  Sr.,  becoming  angry  at  plaintiff  bc^causo 
she  declined  to  submit  to  his  advances,  telephoned  to  some 
one  in  Humboldt  to  see  the  notary  and  direct  him  not  to 
send  the  deed  to  Falls  City  for  record,  but  to  return  the 
^'ame  to  him.  It  is  alleged  that  the  execution  of  the  two 
deeds  was  such  a  recognition  of  the  contract  to  convey, 
and,  with  the  marrige,  such  part  performance  thereof,  as 
to  remove  all  defense  or  excuse  for  the  failure  of  perform- 
ance; that  soon  after  the  execution  and  delivery  f)f  said 
deed  her  husband,  under  the  influence  of  his  parents, 
abandoned  her,  and  has  refused  to  make  provision  for 


206  XEllRASKA  HEPORTS. 

Svauda  t.  Sraada. 

her,  and  the  defeiidniits,  Frank  Svanda,  Sr.,  and 
Aloisia  Svanda>  liavc  refused  to  make  said  conve 
agreed,  and  that  from  tlie  beginning  their  aim  an 
was  to  prat'tice  a  fraud  upon  her,  and  that  th 
intended  to  comply  witli  their  said  contract,  but  1 
desired  said  marriage  in  order  to  secure  the  se 
plaintitT  as  a  "common  drudge  to  do  the  work 
houseliold."  It  is  aHeged  that  she  has  fully  p" 
her  part  of  the  said  contract,  and  insists  that  de 
comply  with  theirs.  The  prayer  is  for  specific 
anee  of  tlie  contract  conveying  to  plaintiff  an  u 
lialf  of  the  land  in  question,  or  If  the  court  is  of 
ion,  by  reason  of  subsequent  conveyances  havi 
made  by  defendants  of  said  property,  that  apet 
forniance  cannot  be  decreed,  that  an  accountin; 
of  the  value  of  the  land,  and  that  a  decree  be  ei 
her  favor  for  a  sum  of  money  equal  to  one-half  t 
of  the  land  promised  and  agreed  to  be  conveyed, 
general  relief.  A  copy  of  the  deed  last  eieca 
which  it  is  alleged  was  delivered  to  her  and  her 
is  attached  to  the  petition  as  an  exhibit.  The  p^ 
of  unusual  length,  but  it  is  believed  the  foregoing 
the  essential  averments  suflHcient  to  an  understa 
the  questions  presented. 

The  defendants  filed  their  joint  answer,  admitt 
relationship  to  each  other;  that  Frank  Svanda,  S 
owner  of  the  real  estate  in  question,  and  deny 
averments  in  the  petition.  They  specifically  i 
promise  or  agreement  to  convey  the  land  describ 
petition,  or  any  portion  tJiereof,  to  plaintiff  and 
band;  allege  that  they  had  no  knowledge  of  the 
plated  marriage  until  after  it  had  been  consummi 
that  "there  was  no  contract  of  any  sort  enteret 
considered  and  discussed  between  Frank  Svanda, 
Aloisia  Svanda  and  this  plaintiff  and  Frank  Sva 
by  which  said  Frank  Svanda,  Sr.,  and  Aloisia 
were  to  convey  said  lands,  or  any  portion  thereof, 
tiff  and  Frank  Svanda,  Jr.,  until  about  two  we 
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f-aid  marriage  had  been  consummated  between  plaintiff 
and  Frank  Svanda,  Jr." .  It  is  alle^^ed  tliat  the  lands  men- 
tioned in  plaintiff's  petition  are  and  were  at  the  time  the 
alleged  contract  was  made  the  home  and  homestead  of 
said  Frank  Svanda,  Sr.,  and  Aloisia  Svanda,  the  same 
being  occupied  as  such  by  them;  that  while  they  never 
agreed  to  convey  any  of  said  land  to  plaintiff  and  Frank 
Svanda,  Jr.,  in  contemplation  of  said  marriage,  or-  to 
induce  them  to  intermarry,  still  Frank  Svanda,  Sr,,  in 
order  to  comply  with  the  urgent  request  of  plaintiff,  of- 
fered to  convey  to  her  and  Frank  Svanda,  Jr.,  a  portion 
of  the  lands,  subject  to  a  life  tenancy  therein  of  himself 
and  wife,  but  that  his  wife,  Aloisia  Svanda,  refused  to. 
join  in  said  conveyance;  and  deny  that  the  offer  to  make 
such  conveyance  was  in  the  attempted  consummation  of 
any  antenuptial  agreement.  No  reply  w^as  filed.  The 
trial  resulted  in  a  finding  and  decree  dismissing  plaintiff's 
petition.    Plaintiff  appeals. 

From  reading  the  petition,  answer  and  bill  of  excep- 
tions, we  receive  the  impression  that  the  cause  was  tried 
upon  the  contention  of  plaintiff  that  an  antenuptial  con- 
tract was  made  whereby  the  defendants  Frank  Svanda, 
Sr.,  and  wife  agreed  to  convey  to  their  son  and  his  wife  the 
160  acres  of  land  designated,  in  consideration  of  their 
marriage,  and  that  when  the  marriage  was  consummated 
they  became  dissatisfied  with  the  contract,  and  exerted 
an  influence  over  the  son  and  induced  him  to  abandon 
his  wife  and  join  them  in  defeating  her  rights,  and,  by 
his  aid,  avoiding  the  contract.  As  alleged  in  the  petition 
and  shown  by  the  evidence,  the  defendants,  after  the  mar- 
riage of  plaintiff  to  their  son,  transferred  their  real  estate, 
including  the  land  in  question,  to  the  different  members 
of  the  family,  and  which  it  was  alleged  was  for  the  pur- 
pose of  defrauding  plaintiff.  But,  upon  the  suggestion  of 
counsel  in  the  argument,  that  this  part  of  the  case  would 
require  no  attention  here,  that  part  of  the  pleadings  has 
been  omitted  from  our  statement  of  the  issues.  Much  of 
the  attention  of  the  trial  court,  as  well  as  of  counsel,  was 
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devoted  to  the  question  of  whether  the  marriag 
I)laiiitiff'8  contention  that  an  antenuptial  con 
made,  was  such  a  part  performance  as  to  take  thi 
out  of  the  statute  of  frauds.  However,  we  are  ; 
that  that  question  is  not  involved  in  the  case,  a 
not  be  considered. 

The  evidence  sliows  beyond  controvCTsy  that, 
marriage  of  plaintiff  to  the  junior  Svanda,  the; 
senior  Svanda  went  to  Humboldt,  and  a  deec 
kind  was  prepared  by  which  certain  real  estate 
interest  therein,  was  conveyed  to  tlie  young  pe 
the  deed  not  being  satisfactory,  it  was  not  deli' 
accepted,  and  was  destroyed.  No  copy  of  that 
pears  in  tlie  record,  nor  are  its  contents  given, 
date  the  same  parties  again  went  to  Humboldl 
plied  to  another  notary,  and  anotlicr  deed  was 
by  him  which  was  accepted  by  all  parties  as  heir 
and  the  deed  was,  by  mutual  consent,  entrust 
notary  to  be  sent  to  i''alis  City  for  record.  Tl 
returned  to  their  home.  After  their  arrival  at  t 
defendant,  Franit  Svanda,  Sr.,  telephoned  to  a 
Humboldt  to  go  to  the  notarj-,  get  tiie  d(;ed,  and 
to  him.  This  order  was  without  the  consen 
grantees.  The  party  called  upon  the  notary  as 
but  the  deed  had  already  been  mailed  and  wa 
the  post  office.  In  accordance  with  the  request,  1 
went  to  tlie  post  office,  procured  the  deed,  and  i 
later  returned  it  to  the  grantor,  who,  without  t 
edge  or  consent  of  plaintiff,  destroyed  it  Th 
however,  had  prepared  and  retained  a  copy  of 
and  this  copy  was  attached  to  the  petition,  fully 
and  veriiied,  and  introduced  in  evidence,  sh< 
acknowledgment,  witiussing,  etc.  It  is  in  all  i 
legally  executed  instrument.  The  copy  attach 
petition  describes  the  land  conveyed  as  the  ea. 
the  northeast  quarter  of  section  20  and  the  we 
the  west  half  of  the  northwest  qtiarter  of  secti 
in  township  2  north,  range  13,  while  the  copy  i 
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of  exceptions  gives  the  description  as  the  east  half  of  the 
northeast  quarter  of  section  number  20  and  the  west  half 
of  the  west  half  of  the  northwest  quarter  of  section  num- 
ber 13  (21),  same  township  and  range.  We  assume  that 
the  discrepancy  is  a  clerical  error  of  the  copyist,  and 
will  notice  it  no  further.  There  can  be  no  doubt  but  that 
the  conduct  of  the  parties  at  the  time  of  the  execution  of 
the  deed  of  conveyance  was  intended  for,  and  was,  a  de- 
livery of  the  deed,  and  that  the  title  was  thereby  vested 
in  the  grantees.  McGuire  v,  €lark,  85  Neb.  102;  Rogers 
V.  Heads  Iron  Foundry,  51  Neb.  39;  Brown  v,  Wcstcrfield, 
47  Neb.  399;  Jamison  v.  Jamison,  4  Del.  Ch.  311;  Bates  v. 
Winters,  138  Wis.  673.  This  being  true,  the  title  was  not 
affected  by  the  subsequent  procurement  of  the  deed  and 
its  destruction  by  the  grantor  without  the  knowledge  and 
consent  of  the  grantee.  Brown  v.  Westcrfield,  supra.  See 
16  Am.  Dig.  (Cent,  ed.)  "Deeds",  col.  167,  sec.  135. 

The  evidence  shows  that,  the  surrender  of  the  deed  was 
with  the  consent  of  Frank  Svanda,  Jr.,  but  not  of  plain- 
tiff. The  deed  having  been  executed,  and  accepted  by 
plaintiff,  must  be  held  as  a  completion  and  close  of  the 
transaction,  and  she  is  entitled  to  a  decree  confirming  the 
transfer  unless  it  be  shown  that  some  part  of  the  land  is 
included  in  the  homestead  of  the  defendants,  the  senior 
Svandas.  It  is  well  settled  that,  when  a  court  of  equity 
acquires  jurisdiction  of  a  cause  and  of  the  parties  thereto, 
it  will  retain  the  cause  for  all  purposes  and  determine  all 
matters  put  in  issue.    See  cases  cited  in  1  Page,  Nebraska 

Digest,  791. 

The  decree  of  the  district  court  is  reversed  and  the 
cause  remanded,  with  leave  to  the  parties  to  reform  the 
pleadings  should  they  desire  to  do  so,  and  the  district 
court  is  directed  to  hear  evidence  as  to  the  homestead 
quality  of  the  land.  If  any  portion  of  the  property  con- 
veyed is  found  to  be  included  in  the  homestead,  the  deed 
will  be  held  to  be  ineffectual  as  to  that  part,  not  exceeding 

12,000  in  value. 

Reversed. 
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John  Clarence  v.  State  ( 

Pnja)  Ma«ch  10. 191*.    N 

1.  Crimlaal  L*ir:  Etidb.nce:  AnifissiBtuTT. 

under  a  charge  of  murder,  certain  w 
were  In  a  corncrib  Bboveling  com  Intc 
tfme  of  tbe  tragedr  tbey  were  stand 
not  ret  removed,  and,  looklag  throug 
boards  constituting  the  wall  of  the 
whicb  resulted  In  the  death  of  the  dece 
favorable  to  the  defendant  and  his  the 
time  of  tbe  shooting  of  the  deceased  tb 
and  tbe  corn  sheller  near  the  crib,  whit 
and  the  boards,  between  which  the  w 
tbe  tranaactlon,  were  knocked  or  tak 
thereafter  the  state  procured  persons 
tJon,  who,  over  tie  objection  of  the  e 
CAuRcd  a  team  and  wagon  to  b«  placed 
the  team  and  wagon  bad  stood,  and  t 
placed  where  the  boards  were  said  ti 
that  by  standing  on  tbe  floor  of  tbe  i 
tbe  spot  where  It  was  said  the  tragedj 
of  the  tesltMionr,  without  proof  that  tt 
the  time  of  the  affray  had  been  restorei 

2.  Homicide:     iNSTaircTioNS;    Self-Defcnsi 

murder,  the  defendant  produces  evide 
killing  on  tbe  ground  of  self-defense,  a 
tbe  rlgbt  ot  self-defense  to  one  In  tbe 
ness  Is  erroneous."    Hans  v.  State,  72 

8. :  ,    In  an  iDatructlon  given 

one  charged  with  the  crime  of  murder 
A  ret  and  second  degreea  and  manslau 
Upon  tbe  request  of  the  state,  the  coui 
that  "a  malicious  killing,  although  d( 
and  in  the  beat  ot  passion,  la,  at  le: 
degree."  Hetd.  That,  In  view  of  the 
and  of  the  use  of  the  words  "at  least", 
dicial  error. 

4.  Criminal  Law:  Ikstructiona:  Peovikcb  < 
sole  Judges  of  what  Is  shown  by  the  t 
An  Instruction  which  Informs  the  Ji 
shown  by  a  wUnegs,  naming  him,  am 
erroneous  as  usurping  tbe  function  of 
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say  whether  the  testimony  of  the  witness  establishes  the  fact  de- 
tailed. 

5. :  :  Materiality  of  Evidence.    It  is  error  to  submit  the 

question  of  the  materiality  of  evidence  to  the  jury  before  whom 
the  case  is  being  tried. 

Error  to  the  district  court  for  Cass  county:  Harvey 
D.  Travis,  Ju-dge.    Reversed. 

Byron  Clark,  W.  A.  Roherison  and  John  G.  Watson,  for 
plaintiff  in  error. 

Wiliiajn  T.  Thompson,  Attorney  General,  and  George 
W.  Ayres,  contra. 

Eeesb,  C.  J. 

An  information  was  filed  in  the  district  court  for  Cass 
county  charging  plaintiff  in  error  witli  the  crime  of  mur- 
der in  the  first  degree  in  killing  John  P.  Tliacker,  in  said 
county  on  the  15th  day  of  Jauiuiry,  1909,  by  shooting  him 
with  a  pistol,  or  revolver,  tlien  lield  by  plaintiff  in  error. 
A  jury  trial  was  had,  beginning  June  2,  1909,  which  re- 
sulted in  a  verdict  fiudiug  i)laintiff  in  error  guilty  of  mur- 
der in  the  second  degree.  A  motion  for  a  new  trial  was 
filed,  which  was  overruled,  and  ijhiintiff  in  error  was 
sentenced  to  imprisonment  in  the  state  penitentiary  for 
the  term  of  14  years,  and  tliat  he  i)ay  tlie  costs  of  prosecu- 
tion.  The  cause  is  removed  to  tliis  court  by  proceedings  in 
error  for  review.  The  bill  of  exceptions  is  very  volum- 
inous and  the  testimony  of  the  witnesses  quite  conflicting. 
In  view  of  the  fact  that  there  will  probably  be  another 
trial,  it  is  not  deemed  proper  that  we  should  review  the 
facts,  except  so  far  as  it  may  be  necessary  to  present  the 
questions  to  be  here  passed  upon. 

It  is  shown  by  the  evidence  that  plaintiff  in  error  was 
a  young  man  of  about  the  age  of  29  years  at  the  time  of 
the  tragedy,  five  feet  six  inches  in  height,  weight  160 
pounds,  and  is,  and  has  been  for  a  number  of  years,  so 
crippled  in  his  left  leg  as  to  render  it  practically  useless, 
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requiring  him  to  use  a  cane  in  order  to  enable  him  to  t 
The  decpased  was  a  man  of  about  middle  age,  weig 
from  220  to  240  pounds,  of  full  vigor  and  strength,  an 
at  least,  rosolate  disposition.  The  relations  between  p 
tiff  in  error  and  deceased  were  friendly.  On  the  d£ 
the  tragedy  a  number  of  people,  including  plainti 
error  and  tlie  deceased,  were  at  tlie  farm  of  a  Mr. 
rough,  shelling  corn  from  the  crib,  and  hauling  it  a 
There  were  four  i)ersons  in  tlie  crib,  or  granary,  shov 
corn  into  the  slieller.  One  person  was  in  a  wagon  net 
A  difficulty  arose  between  one  of  the  shovelers  anc 
person  in  the  'h'agon.  Their  relation  to  each  other 
that  of  uncle  and  nephew.  Feeling  ran  high  -between  t 
and,  while  no  assault  was  committed,  their  language 
actions  were  quite  demonstrative.  At  that  time  pla 
in  error  was  standing  at  a  water  tank  nearby  water! 
span  of  mules.  The  deceased  tlien  appeared  upoc 
scene,  apparently  rather  unexpectedly,  and  callet 
language  not  necessary  to  be  repeated  here,  sugge 
to  the  man  iu  the  wagon  that  he  administer  punish 
to  the  young  man  with  whom  he  was  quarreling, 
started  in  tlieir  direction.  At  tliat  moment  plaititi 
error,  wbo  was  leaning  upon  bis  cane  and  holdiuj 
mules,  called  to  the  deceased,  in  language  more  foi 
than  polite,  to  keep  out  of  the  difficulty  between  the  i 
and  nephew.  Deceased  then  started  toward  plainti 
error,  and  tlie  tragedy  soon  thereafter  followed.  I 
this  point  there  is  little,  if  any,  conflict  in  the  testin 
From  that  time  on  the  testimony  is  somewhat  conflic 
At  some  period  in  the  difficulty  which  followed,  den 
picked  up  a  board  or  club  and  struck  plaintiff  in  ern 
the  head  two  or  more  blows.  Plaintifif  in  error  r 
his  cane,  a  heavy  hickory  stick  which  he  had  carried 
used  for  a  number  of  years,  and  by  the  use  of  wbii 
was  enabled  to  walk,  either  in  defense  or  counter  at 
when  deceased  took  it  from  him  and  struck  him  a  1 
blow  with  it.  By  some  means  the  cane  was  dropped 
deceased  seized  plaintiff  in  error  around  the  body 
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behind  and  somewhat  to  the  left  side,  when  they  fell  to 
the  ground,  deceased  falling  on  top  of  plaintiff  in  error. 
At  some  period  in  the  encounter  the  deceased  was  shot 
three  times  by  plaintiff  in  error,  the  wounds  thereby  in- 
flicted causing  his  death  some  five  days  thereafter.  Dur- 
ing the  time  of  the  difficulty,  three  of  the  shovelers  in  the 
crib  looked  out  through  the  cracks  or  openings  between 
the  boards  forming  the  side  of  the  crib,  and  some  of  them 
testified  to  having  seen  the  whole,  or  practically  all,  of 
the  contest  between  deceased  and  plaintiff  in  error.  Their 
version  of  the  affair,  ui)on  the  witness-stand,  was  largely, 
if  not  entirely,  in  favor  of  the  theory  of  the  defense,  and 
to  the  effect  that  plaintiff  in  eiTor  acted  upon  the  de 
fensive,  and  would  probably  be  excused,  or  possibly  jus- 
tified, in  protecting  himself  with  his  pistol.  There  seems 
to  be  no  doubt  of  his  inability  to  do  so  of  his  own  strength. 
Soon  after  the  tragedy  photographs  were  taken  of  the 
comcrib  and  surroundings,  some  teams,  wagons  and 
sheller  being  placed  as  at  the  time  of  the  difficulty. 

The  trouble  occurred  on  the  15th  day  of  January,  1909. 
The  trial  was  commenced  on  the  2d  day  of  June  following. 
Upon  the  trial  the  state  disputed  the  testimony  of  the  wit- 
nesses who  claimed  to  have  seen  and  heard  the  difficulty 
from  their  position  in  the  crib,  and,  the  better  to  enable 
them  to  do  so,  as  was  supposed,  caused  persons  to  go  to 
the  crib  in  question,  either  immediately  before  or  during 
the  trial,  and  inspect  the  place  for  the  purpose  of  ascer- 
taining whether  persons  so  situated  could  have  observed 
what  was  done.  The  teams,  wagons  and  sheller  had  all 
been  removed,  as  well  as  the  boards  which  formed  the 
cracks  through  which  it  was  claimed  the  witnesses  had 
looked.  A  team  and  wagon  was  placed  where  it  was  said 
a  team  and  wagon  had  stood,  and  boards  were  nailed  on 
the  studding  where  it  was  said  some  of  the  boards  had 
been  before  being  removed.  We  are  unable  to  find  any 
proof  in  the  bill  of  exceptions  by  any  one  present  at  the 
time  of  the  tragedy  that  the  original  condition  was  in  any 
way  restored.     The  witnesses  who  made  the  inspection 
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testified  that,  in  looking  out  at  the  place  wh( 
was  nailed  up  by  them,  or  in  their  presence,  > 
and  wagon  being  placed  where  they  were  sup] 
stood,  no  one  could  have  seen  the  parties  in' 
place  where  they  were  said  to  have  had  th 
and  contest.  So  far  as  we  are  able  to  disco 
dence  was  wholly  incompetent  for  want  of  st 
dation,  was  inadmissible,  and  highly  prejudic 
of  this  evidence  also  affirmatively  appears.  ] 
that  there  was  com  in  the  crib  at  the  time  of 
and  that  the  witnesses  stood  upon  the  corn  a 
elevated  so  that  they  could  see,  but  at  the  1j 
ferred  to  by  the  impeaching  witnesses,  the 
been  removed  and  there  was  none  in  the  cril 
As  a  part  of  the  ninth  instruction  given  bj 
the  jury,  the  court  said:  "The  jury  are  in 
the  rule  of  law  on  the  subject  of  self-def 
Where  a  man,  in  the  lawful  pursuit  of  his 
attacked,  and  when,  from  the  nature  of  the 
is  reasonable  ground  to  believe  there  is  a  d 
his  life,  or  to  do  him  great  bodily  harm,  a 
attacked  does  so  believe,  then  the  killing  of 
under  such  circumstances  will  be  excusable 
homicide,  although  it  should  afterward  ap 
injury  was  intended  and  no  reasonable  dai 
We  do  not  copy  the  whole  of  the  instructio 
of  its  length.  It  must  be  enough  to  say  that, 
with  the  exception  of  the  portion  quoted,  th' 
defense  is  correctly  stated-  But,  as  must  a 
one  reading  it,  the  whole  is  in  effect  made  to 
whether  the  accused  was  "in  the  lawful  p 
business."  This  portion  of  the  instruction 
in  ffam  v.  State,  72  Neb.  288.  In  the  syllat 
"When,  in  a  trial  for  murder,  the  defendant 
dence  tending  to  justify  the  killing  on  tl 
self-defense,  an  instruction  which  limits  the 
defense  to  one  in  the  lawful  pursuit  of  hi 
erroneous."    There  can  be  no  doubt  but  thai 
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the  physical  condition  of  the  two  parties  and  the  testi- 
mony of  practically  all  the  witnesses,  there  was  at  least 
some  evidence  "tending  to  justify  the  killing  on  the  ground 
of  self-defense." 

Objection  is  made  to  the  eighth  instruction,  given  upon 
the  request  of  the  state.  It  is  as  follows:  "The  jury  are 
instructed  that  a  malicious  killing,  although  done  upon  a 
sudden  quarrel  and  in  the  heat  of  passion,  is,  at  least, 
murder  in  the  second  degree."  Were  the  words  "at  least" 
eliminated,  the  instruction  might  not  be  objectionable, 
although  the  statement  of  abstract  principles  of  law  in 
an  instruction  is  not  to  be  encouraged,  but  rather  con- 
demned. It  requires  but  little  reflection  for  one  to  see 
that  the  instruction  as  formed  might  be  to  the  prejudice 
of  a  person  on  trial.  The  use  of  the  words  "at  least" 
would  natui'ally  suggest  to  the  mind  of  a  juror  that  it 
might  also  be  something  greater.  If  so,  the  crime  of  mur- 
der in  the  first  degree  would  be  suggested,  for  that  is  the 
next  step  upward  in  the  grade  of  the  crime.  In  the  sev- 
enth and  eighth  instructions  given  by  the  court  upon  its 
own  motion  the  law  of  manslaughter  is  fully  explained, 
and  a  return  to  the  subject  in  the  language  of  the  in- 
struction above  quoted  was  not  necessary  or  in  any  way 
demanded.  Under  the  circumstances  we  cannot  approve 
of  the  instruction. 

An  error  was  committed  in  giving  the  twenty-second 
instruction,  given  upon  the  court's  own  motion.  It  is  as 
.  follows :  "You  are  instructed  that  the  testimony  of  George 
Cole  shows  that  the  defendant  stated  to  him  'that  if 
Thacker  came  into  the  field  where  he  was  and  threatened 
to  kill  him,  he  would  kill  him  (meaning  Thacker,  the  de- 
ceased)', also  that  he  stated  'that  if  Thacker  had  done 
that  way  with  him  he  wouldn't  only  have  drawn  a  gun 
but  he  would  have  used  it'  You  are  instructed  that  the 
foregoing  language  of  the  defendant  does  not  constitute 
a  threat,  but  is  admitted  as  showing  the  condition  of  mind 
of  the  defendant  which  he  entertained  toward  Thacker 
at  that  time,  and  is  to  be  weighed  by  you  in  determining 
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whether  or  not  the  shooting  of  Tiiacker  hj  the  tie 
was  malicious.  You  are  the  sole  judges  of  the  wi 
this  testimonj  and  whether  or  not  it  has  any  bearii 
the  case."  As  to  what  the  testimony  of  the 
"«Aoir-8"  was  for  the  determination  of  the  jury  alo 
the  language  of  the  instruction  the  consideratioE 
weiglit  of  ('olo's  testimony  was  entirely  withdraw 
the  jury,  and  tliey  were  thereby  re<iuired  to  take 
timony  of  the  witness  as  true.  It  was  within  the  i 
of  the  jury  to  ignore  Iiis  evidence  in  toto,  if  for  ai 
cient  reason  they  believed  lie  testified  to  an  nntn 
is  true  timt  at  tlie  close  of  the  instruction  tlie  ju 
informed  that  they  were  the  sole  judges  of  the  wi 
the  testimony,  but,  as  they  had  been  instructed  as 
was  shotrn  by  it,  tlie  natural  inference  would  be  tl 
must  accept  the  fact  as  established,  and  decide  fc 
selves  as  to  "wlietlier  or  not  it  has  any  bearing  u 
case",  which  was  for  the  court,  and  not  the  jurj 
for  the  court  to  decide  if  proffered  testimony  mi 
any  loearing  upon  the  case,  and  for  the  jury  to 
whether  or  not  it  is  to  be  believed,  or,  stated  otl 
how  much  weiglit  or  credence  is  to  be  given  to  w 
witness  Itas  said.  An  instruction  teliing  the  jui 
effect  must  be  given  to  the  evidence  of  a  witness  is 
ous.  Coon  V.  McVhire,  53  Neb.  622;  Murphei/  v. 
47  Neb.  G92;  1  Sackett  (Brickwood),  Instruct: 
Juries  (3d  ed.)  sec,  182.  Other  questions  are  pi 
by  tlie  assignment  of  errors  and  briefs,  but  as  tl 
not  arise  upon  anotlier  trial  they  will  not  be  notic 

It  is  strenuously  objected  that  the  evidence  is  n 
cient  to  support  the  verdict.  As  we  have  herei 
stated,  it  is  not  deemed  necessary  to  discuss  this  ( 
as  another  trial  may  not  present  the  same  facts  i 
cumstances. 

For  the  errors  referred  to,  the  judgment  of  the 
court  is  reversed  and  the  cause  remanded  for  furti 
ceedings. 
,.  ."-.■■■       r      .  Ebv] 
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Ralph  O.  Urban,  appellee,  v.  Edwin  F.  Brailey  et  al., 

appellants. 

Filed  Mabch  10, 1910.    No.  16,441. 

1.  Appeal:  Submission:  Affirmance.  Where  a  petition  for  a  writ  of 
habeas  corpus  was  filed  in  the  district  court  charging  A  with 
illegally  imprisoning  the  plaintiff,  and  he  made  return  that  he 
held  the  plaintiff  by  virtue  of  a  warrant  held  by  B,  and  an 
amended  petition  was  filed,  praying  for  the  writ  directed  to  B, 
and  they  "being  in  court  with  the  body  of"  plaintiff  "and  having 
answered  as  to  their  right  to  hold  and  imprison"  him,  and  a 
Judgment  is  rendered  against  them  ordering  the  discharge  of  the 
plaintiff,  from  which  they  appeal  by  giving  separate  notices  and  fil- 
ing separate  precipes,  but  docketing  the  cause  and  submitting  it  as 
one  case,  it  will  be  treated  as  one,  and  the  affirmance  of  the  judg- 
ment will  be  upon  the  merits  as  to  both  appellants. 

2. :  Record:  Conclusiveness.    The  journal  record  of  the  district 

court  recited  that  an  amended  petition  was  filed  against  B,  and 
that  both  A  and  B  answered  as  to  their  right  to  hold  the  custody 
of  the  plaintiff,  and  were  both  in  court  with  the  body  of  the  plain- . 
tiff.  Held,  That  the  record  will  be  accepted  as  correctly  stating 
the  facts,  even  though  the  transcript  contains  no  copy  of  the 
amended  petition  or  answer. 

Opinion  on  motion  for  rehearing  of  case  reported  in  85 
Neb.  796.    Rehearing  denied. 

Reese,  C.  J. 

The  opinion,  aflBrming  the  judgment  of  the  district 
court,  in  this  case  is  reported  in  85  Neb.  796.  A  motion 
for  a  rehearing  was  filed  by  Crocker,  and  which,  upon  a 
full  consideration  of  the  record,  was  overruled.  lie  now 
files  another  motion  asking  a  reconsideration  of  the  former 
one,  and  of  Crocker's  connection  with  the  case.  The  prin- 
cipal contention  is  that  Crocker  had  filed  a  separate  appeal 
in  this  court  and  was  entitled  to  have  it  disposed  of  as 
such.  It  is  true  that  he  gave  a  separate  notice  of  appeal 
in  the  district  court  and  filed  a  separate  precipe  in  this 
court  But  one  transcript  was  filed  and  but  one  set  of 
briefs  was  presented,  and  it  was,   incorrectly  perhaps, 
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siipposetl  that  the  appeals  were  to  be  tre 
Laboring  under  this  impression,  the  opinion 
and  attention  not  so  strictly  given  to  the  < 
case  as  would  otherwise  have  been.  In  the 
the  close,  we  said:  "Crocker  made  do  appei 
case."  This  was  a  mistake,  owing  to  the 
pleadings,  other  than  the  original  petition  ag 
alone,  and  his  return,  were  set  out  or  con' 
transcript.  But  upon  a  more  minute  insp 
certified  transcript  of  the  record  of  the  dist 
find  that,  while  there  was  no  order  appearii 
making  Crocker  a  party  to  the  suit,  this  euti 

"Now  on  this  IStli  day  of  August,  1909,  th 
ing  on  to  be  heard  before  me,  A.  L.  Sutton, 
district  court  in  and  for  Douglas  county,  Ni 
the  petition  of  Ralph  O.  Urban,  praying  f 
habeas  corpus,  directed  to  Edwin  F.  Brail 
Douglas  county,  Nebraska,  and  upon  the  ame 
praying  for  a  writ  of  habeas  corpus,  directe 
Crocker,  special  agent  of  tlie  state  of  Colorad 
P.  Brailey,  and  William  Crocker  being  in  C' 
body  of  Ralph  O.  Urban,  and  having  answer 
right  to  hold  and  imprison  said  Ralph  O. 
testimony  being  adduced  by  the  parties  hen 
argument  of  counsel  the  court,  being  fully  £ 
premises,  finds:  •  •  •  iv.  That  Ralph 
illegally,  wrongfully  and  unlawfully  depriv 
erty  by  Edwin  P.  Brailey  and  William  Croe 
Ralph  O.  Urban  should  be  discharged  fron 
of  Edwin  F.  Brailey  and  William  Crocker." 

It  is  a  well-known  rule  of  law  tiiat  the  i 
district  court  import  absolute  verity,  and  t 
we  must  be  governed.  The  district  court  the 
jurisdiction  over  Crocker  as  well  as  over  Brai 
that  the  amended  petition  and  answer  are 
the  transcript  constitutes  no  proof,  in  the  f 
record,  that  they  were  not  filed.  This,  in  co 
the  recital  in  the  record  that  both  Brailey 
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were  in  court  with  the  body  of  Urban  attending  the  trial 
with  counsel,  leaves  no  ground  for  the  contention  that 
Crocker  was  not  a  party  to  the  proceeding,  and  that,  for 
that  reason,  the  judgment  should  be  reversed  as  to  him. 
Neither  does  it  furnish  any  basis  for  the  contention  that 
the  filing  of  a  separate  notice  of  appeal  in  the  district  court 
and  a  separate  precipe  in  this  court  necessarily  so  divided 
the  case  as  to  require  a  separate  and  several  judgment  as 
to  each  in  the  final  decision  here.  While  it  is  true  that 
in  writing  the  opinion  we  fell  into  the  error  here  noted, 
it  is  equally  true  that  the  judgment  of  affirmance  was  as 
effectual  as  to  Crocker  as  to  Brailey,  and  the  decision 
was  equally  final  as  to  Crocker  upon  the  merits  of  the 
case.  The  district  court  had  jurisdiction  over  both,  and 
its  judgment  was  regular  and  valid  as  to  both,  and  has 
here  been  affirmed  as  to  both. 
The  motion  is  therefore 

Overruled. 


Papillion  Times  Printing  Company,  appellee,  v.  Sarpy 

County,  appellant. 

Piled  March  10,  1910.     No.  15,832, 

1.  Pleading:    Demubreb:     Waiveb  of  Error.     Where  a   demurrer  is 

sustained  to  a  paragraph  of  an  answer,  and  the  defendant  ob- 
tains leave,  and  thereafter  files  an  amended  or  substituted  an- 
swer in  which  another  and  different  defense  Is  set  forth  in  the 
place  of  the  one  to  which  the  demurrer  was  sustained,  and 
afterwards  defendant  flies  a  second  amended  answer  in  which  no 
reference  is  made  to  either  of  said  defenses,  and  thereupon  goes 
to  trial  on  the  issue  tendered  by  his  second  amended  answer,  and 
on  such  trial  offers  no  testimony  tending  to  establish  the  defense 
set  forth  in  the  paragraph  of  his  original  answer  to  which  the  de- 
murrer was  sustained,  he  waives  the  error,  if  any,  in  the  ruling 
on  the  demurrer  to  his  said  original  answer. 

2.  Behearlng  Denied.    Motion  for  rehearing  overruled. 

Opinion  on  motion  for  rehearing  of  ease  reported  in  85 
Neb.  397.    Rehearing  denied. 
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Barnes,  J. 

Our  former  opinion  in  this  case  will  be  found  in  85  Neb. 
397,  where  the  facts  are  correctly  stated.  The  appellant 
has  filed  a  motion  for  a  rehearing  and  argument  has  been 
had  thereon.  It  is  conceded  that  the  general  rule  as  to 
the  effect  of  filing  an  amended  pleading  announced  in  our 
opiflion  is  correct,  but  appellant  strenuously  contends  that 
this  case  comes  within  what  may  be  considered  an  excep- 
tion to  that  rule. 

In  support  of  this  contention,  our  attention  is  first 
directed  to  the  case  of  Hagely  v,  Hagely,  68  Cal.  348. 
That  was   an   action   in   ejectment,   and    the  defendant 
pleaded  two  separate  and  distinct  defenses,  one  of  which 
was  a  special  plea  of  the  statute  of  limitations  in  a  single 
paragraph  of  the  answer.     A  demurrer  was  interposed 
as    to   that   defense,   which    was    sustained.      Defendant 
thereupon  filed  an  amended  answer,  in  which  she  again 
interposed  a  plea  or  pleas  of  the  statute  of  limitations. 
It  was  contended  by  her  counsel  that  the  defense  to  which 
the  demurrer  was  sustained  was  again  set  out  in  the 
amended  answer.     We   think  this  contention  was  well 
founded.     It  was  said  by  the  court,  however:     "Where 
separate  defenses  are  set  up  in  answer,  and  a  demurrer 
is  sustained  to  one  or  more  of  such  defenses,  and  the 
defendant  subsequently  files  an  amended  answer,  it  will 
amount  to  a  waiver  of  error  as  to  such  defenses  as  are 
pleaded  anew  in  such  amended  answer,  but  not  as  to 
defenses  to  which  the  demurrer  was  sustained,  and  which 
are  not  again  pleaded  in  the  amended  pleading.    In  other 
words,  it  is  not  the  new  pleading  which  oi)erates  as  a 
waiver,  but  the  pleading  anew  of  the  same  defense."  This 
statement  as  contained  in  the  opinion  is  unsupported  by 
reasoning  or  authority,  and  it  appears  from  an  examin- 
ation of  the  whole  case  that  the  plea  of  the  statute  of 
limitations  as  contained   in  the  several  sections  of  the 
California  code  of  civil  procedure  was  the  point  upon 
which  the  decision  turned.     That  this  case  is  not  con- 
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fiidered  by  the  supreme  court  of  California  as  contrary 
to  the  general  rule,  see  Oanceart  v.  Henry,  98  Cal.  281. 

Our  attention  is  next  directed  to  the  case  of  Whalen 
17.  Muma,  94  111.  App.  488.  Tliat  was  an  action  upon  a 
promissory  note.  In  addition  to  the  plea  of  non  as- 
sumpsit in  the  usual  form  with  an  aflBdavit  of  merits, 
appellant  filed  two  special  pleas  which  were  demurred  to 
generally.  The  superior  court  sustained  the  demurrers 
to  each  of  the  special  pleas,  and  granted  leave  to  file 
additional  pleas.  In  pursuance  of  such  leave,  an  addi- 
tional plea  was  filed.  It  will  thus  be  seen  at  tlie  outset 
that  the  defendant  did  not  file  an  amended  answer,  but 
under  the  common  law  practice,  which  obtains  in  that 
state,  he  simply  filed  an  additional  plea  as  a  part  of  his 
original  answer.  Reviewing  this  situation,  the  appellate 
court  held  that  nothing  appeared  to  indicate  that  appel- 
lant acquiesced  in  the  decision  sustaining  the  demurrer 
to  his  special  pleas,  or  that  he  waived  the  error  of  which 
he  complained,  or  did  anything  that  could  be  so  con- 
strued. The  supreme  court  of  Illinois,  however,  is  com- 
mitted to  the  rule  announced  by  our  former  opinion,  for 
in  the  case  of  Dunlap  v.  Chicago,  M.  d  St,  P.  R,  Co,,  151 
111.  409,  421,  it  was  held  that  the  defendant  acquiesced 
in  the  decision  overruling  his  pleas  by  having  obtained 
leave  to  plead  over,  and  by  having  filed  three  new  pleas, 
and  that  this  amounted  to  a  waiver  of  error,  if  any,  in 
the  decision  overruling  his  former  plea. 

Appellant  also  cites  Mcllroy  v,  Buclcner,  35  Ark.  555, 
and  it  appears  that  it  was  there  held:  "The  filing  of  an 
amended  and  substituted  answer  after  demurrer  sus- 
tained to  a  former  one  will  not  be  considered  as  a  waiver 
of  the  defendant's  objections  to  overruling  the  former, 
unless  such  intention  appear  or  be  inferred  from  the 
record.  If  the  new  defense  be  distinct  from  the  former, 
and  thel^  is  nothing  to  indicate  his  intention  to  abandon 
it,  he  may  still  rely  upon  it  in  the  supreme  court.''  That 
decision,  however,  turned  wholly  upon  the  point  as  to 
whether  or  not  the  defendant  had  abandoned,  and  thereby 
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waiTcd,  the  defense  pleaded  in  his  fornn 
the  general  I'ule  prevails  in  that  stat* 
WUls,  5  Pike  (Ark.)  166. 

Our  attention  is  next  directed  to  Was'l 
72  Ind.  213.  That  that  case  is  not  in  p 
for  it  is  there  said :  "A  partj,  by  ami 
graph  of  a  pleading,  does  not  waive  i 
served  to  a  ruling  upon  a  demurrer  to  ai 
of  the  same  pleading." 

Appellant  also  cites  Folsom  v.  WiiiC: 
{63  la.  477).  It  was  there  said:  "T 
containing  a  general  denial,  special 
counter-claim  is  demurred  to,  and  th 
tained,  and  tlie  answer  struck  out,  an  a 
first  pariigraph  of  the  answer,  without 
counter-claim,  does  not  amount  to  a  pi 
the  demurrer  is  not  waived."  It  will  t 
the  defendant  in  that  case  did  not  file 
swer,  but  merely  filed  an  amendment  i 
graph  of  the  answer,  and  therefore  tha 
in  conflict  with  our  opinion  in  this  cast 

The  record  fails  to  disclose  any  intei 
of  the  appellant  in  this  case  to  rely  upo 
forth  in  the  fifth  paragraph  of  the  orig 
obtaining  leave  to  file,  and  by  filing,  an 
in  which  no  reference  is  made  to  the  fl 
the  original  answer,  or  the  defense 
pleaded  thereby,  by  filing  a  second 
without  any  reference  tliereto,  by  going 
issue  which  appellant  thus  elected  to.  m 
ing  to  offer  any  testimony  in  support  of 
appellant  must  be  held  to  have  waived 
in  sustaining  the  demurrer  tliereto.  \\ 
that  his  conduct  amounted  to  a  compl 
of  the  fifth  defense  set  up  in  his  originaJ 

In  Brovm  v.  Brown,  71  Neb.  200,  it 
erroneous  ruling  overruling  a  demurrer 
prejudice,    where    the    pleading    assaile 
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amended,  and  the  cause  submitted  and  determined  on 
the  amended  pleading.  In  Worrall  Grain  Go.  v.  Jolinsotiy 
83  Neb.  349,  we  said:  "Where  a  party  answers  over 
after  an  adverse  ruling  on  his  motion  or  demurrer,  and 
goes  to  trial  on  the  merits  of  an  issue  he  has  elected  to 
join,  he  waives  the  error,  if  any,  in  such  ruling."  That 
there  may  be  exceptions  to  this  rule,  and  that  a  pleader 
can  easily  bring  himself  within  such  exceptions  by  indi- 
cating his  intention  to  do  so  in  any  suitable  manner,  is 
not  to  be  denied.  But  we  are  of  opinion  that  the  case  at 
bar  presents  no  exception  to  the  general  rule. 

Finally,  it  is  contended  that  the  question  on  which 
this  case  was  decided  was  not  presented  or  argued  in  the 
brief  of  either  appellee  or  appellant,  and  that  for  this 
reason  a  rehearing  should  be  granted.  We  think  that 
the  appellant  is  mistaken  upon  this  point.  We  find  in 
appellee's  original  brief  the  following:  "After  this  de- 
murrer was  sustained,  the  county  attorney  abandoned 
this  answer  and  filed  another  answer  which  is  a  practical 
admission  of  the  cause  of  action  as  set  forth  by  the  ap- 
pellee in  its  petition.  It  is  from  the  judgment  rendered 
on  this  answer  that  this  appeal  is  taken.  The  former 
answers  having  been  abandoned,  we  understand  the  rule 
to  be.  that,  having  declined  to  rely  upon  any  of  these 
answers  and  by  answering  over,  the  exceptions  are 
waived." 

For  the  foregciing  reasons,  the  motion  for  a  rehearing 
is 

Overruled. 

Root,.  J.,  dissenting. 

I  am  unable  to  concur  in  the  majority  opinion  over- 
ruling defendant's  application  for  a  rehearing.  I  do  not 
say  plaintiffs  demurrers  to  defendant's  answers  should 
not  have  been  sustained,  and  shall  not  discuss  that  prop- 
osition, but  I  do  insist  the  rule  of  practice  announced  is 
not  in  harmony  with  the  spirit  of  our  code,  and  is  not 
sustained  by  authority.    A  demurrer  to  a  separate  affirm- 
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ative  defense  io  an  answiT  admits,  for  the  purpoaf 
the  cast,  tlie  truth  of  all  facts  well  pleaded  therein, 
the  court  in  pasmnj;  upon  that  pleading  will  considei 
separate  defense  as  tiumgh  it  were  the  only  answt 
the  case.  FisJ:  r.  Ifvficr.  19  Colo.  88.  If  the  demi 
is  sustained,  the  defendant  in  effect  is  informed  tha' 
time  of  the  court  will  not  l>e  taken  up  in  hearing 
dence  upon  the  issues  joined  by  the  petition  and 
part  of  the  answer.  The  defendant  may  then  plead 
or  stand  upon  his  answer.  If  no  other  defense  is  s 
and  the  defendant  refuses  to  further  plead,  the  pla 
is  entitled  to  a  judfiinent  on  his  petition.  If  othe 
fenses  are  pleaded,  the  trial  will  proceed  upon  the  i 
thereby  joined,  and,  if  the  jdaintiff  prevails,  defendant 
have  a  review  in  the  apiH'llate  court  of  the  ruling  oi 
demurrer  as  well  as  upon  bis  other  defenses.  The  de 
ant  may  waive  the  error  in  sustaining  a  demuri-er  t 
answer.  He  maj-  do  so  by  ameudiug  his  answer  so 
state  all  of  the  facts  ountulned  in  the  orip:inal  defense 
such  other  allegations  as  will  cure  the  objections  r 
by  the  demurrer.  lie  may  do  so  by  pleading  anotlit 
fense  repugnant  to,  and  inconsistent  with,  the  oi 
which  a  demurrer  was  sustained.  Hut,  if  he  mi 
amends  his  answer  by  setting  up  otiier  defenses  n< 
consistent  with  the  one  to  which  a  demurrer  has 
sustained,  he  should  be  permitted,  if  defeated  ii 
lower  court,  to  present  to  the  appellate  court  the  t 
of  the  trial  court  whereby  he  has  been  prevented 
proving  facts  which  he  contends  will  defeat  plaii 
claim.  In  other  words,  if  tlie  ruling  of  the  trial 
compelled  defendant  to  so  frame  his  answer  tbi 
could  not  prove  the  facts  pleaded  in  the  defense  to  ^ 
the  demurrer  was  sustained,  and  those  facta  cons 
a  defense  to  thcaction,  the  judgment  of  the  <?istrict 
should  be  reverseel,  notwithstanding  an  amended  ai 
lias  been  filed  stating  another  and  distinct  defens 
repugnant  to  the  one  contained  in  the  answer  lieli 
on  demurrer.    Kiiox  County  liuvk  i:  Lloyd's  Adm'. 
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Ohio  St.  353.  Mcllroy  v.  Buckner,  35  Ark.  555,  is  also 
directly  in  point.  The  distinction  made  between  the  in- 
stant case  and  Wa^hhum  v.  Roberts y  72  Ind.  213,  and 
Folsom  V.  Winch^  63  la.  477,  is  technical,  and  not  con- 
vincing. 

In  considering  the  principle  contended  for  by  the 
plaintiff  in  the  case  at  bar,  Mr.  Justice  Beck  in  Ingham 
V.  Dudley,  Adm'r,  60  la.  16,  24,  said:  "Counsel  in  sup- 
port of  their  position  rely  upon  tlie  general  rule  that  a 
party  whose  pleading  is  held  bad  upon  demurrer  waives 
the  error  of  such  a  ruling  by  pleading  over.  *  *  •A 
little  reflection  will  make  it  plain  that  the  rule  is  not 
applicable  to  the  case  under  consideration.  It  reaches 
a  case  where  a  party,  by  pleading  over,  supplies  omis- 
sions or  cures  defects  in  his  pleading  pointed  out  by  the 
demurrer.  ♦  ♦  ♦  a  defendant  may  plead  as  many  de- 
fenses as  he  may  have.  ♦  ♦  ♦  He  may  add  to  his 
answer  by  way  of  an  amendment  new  defenses  at  such 
times  and  in  such  manner  as  may  be  permitted  by  the 
court.  If  a  defense  pleaded  be  held  insufficient  upon 
demurrer,  the  defendant  may,  with  leave  of  the  court, 
set  up  another,  and  by  doing  so  he  will  not  be  regarded 
as  waiving  the  error  in  the  ruling  sustaining  tlie  de- 
murrer." It  seems  to  me  that  the  logic  of  the  Arlcansas, 
Ohio  and  Iowa  courts  is  unanswerable  and  controls  the 
case  at  bar. 

The  cases  cited  in  the  majority  opinion  are  not  in 
point.  In  Ganccart  v.  Henrys  98  Cal.  281,  a  demurrer 
to  a  complaint  had  been  sustained.  Subsequently  an 
amended  and  amplified  complaint  was  filed  stating  with 
greater  particularity  the  cause  of  action  set  forth  in  the 
original  complaint.  The  appellate  court  properly  held 
the  error  in  sustaining  defendant's  demurrer,  if  any  had 
been  committed,  was  waived  by  plaintifif  filing  the 
amended  complaint.  In  Dunlap  v.  Chicago,  M.  d  8t.  P. 
R.  Co.,  151  111.  409,  plaintiff  demurred  to  pleas  numbered 
one  and  two  filed  by  defendant  to  the  petition,  and  the 
18 
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istained.  No  exception  was 
ndant  pleaded  over,  and  it 
any  error  committed  by  tlte 
e  tlemurrer.  The  jiidgiuent 
sins  tlie  circuit  court  is  no' 

I  discussed,  nor  does  it  ap 

II  essential  facts  contained 
IS  were  not  set  out  in  the 
sulisecniently  filed.  In  Brot 
id  in  Worrall  Orain  Go.  v. 
iirrer  to  tlie  petition  had  be 
1  in  each  case  that  by  subi 
'eudant  waived  any  error  i 
•er. 

and  reasonable  to  hold  that 
pleading  over  to  a  petition 
it  deprived  of  any  defense  he 
:he  defendant  amends  a  deft 
been  sustained,  he  still  prei 
rter  such  a  demurrer  has  ht 
er  repugnant  to  the  original 
have  abandoned  the  first  def 
;e  the  filing  of  a  separate  a 
neuded  ansi\'er,  without  refe 
liich  the  court  has  held  bad 
!ie  first  defense  is,  it  seems 
ind  a  sacrifice  of  substance 
udgment  of  the  court  shoul 
termined  on  its  merits. 

i  Letton,  JJ.,  concur  in  th 


r 
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Benjamin  S.   Baker,  Adisiinistrator,  appellee,  v. 
Eacine-Sattley  Company,  appellant. 

Filed  March  10,   1910.     No.  15,959. 

1.  Trial:  ManoN  to  Direct  Verdict:  Waiver  of  Error.  If  a  defend- 
ant desires  to  submit  his  case  to  the  jury  on  the  evidence  of 
the  plaintiff,  and  asks  the  court  to  instruct  the  jury  to  return 
a  verdict  in  his  favor,  he  should  make  his  motion  to  that  effect 
without  reservation.  If  he  does  not,  the  court  may  refuse  to 
entertain  it.  If  the  defendant  on  the  overruling  of  his  motion 
offers  testimony  in  support  of  his  defense,  this  will  amount  to  a 
waiver  of  the  error,  if  it  be  such. 

Z,  Appeal:  Pleading:  Review.  Where  upon  the  trfal  both  parties  to 
the  action  have  treated  the  case  as  though  the  affirmative  de- 
fenses contained  in  the  answer  were  denied  by  a  reply,  or  have 
treated  the  reply  as  sufficient  in  form  and  substance  to  put  such 
affirmative  defenses  In  issue,  such  conduct  will  amount  to  a 
waiver  of  the  insufficiency  of  the  pleading,  and  that  question 
cannot  be  raised  for  the  first  time  in  the  court  of  review. 

3.  Negligence:    E^^DENCE:    Questions  for  Jury.     Evidence  examined, 

its  substance  stated  in  the  opinion,  and  held  sufficient  to  require 
the  trial  court  to  submit  the  questions  of  negligence  and  con- 
tributory negligence  to  the  jury. 

4.  Trial:    Admission  of  Evidence:     Instructions.     Admission  of  im- 

material and  incompetent  evidence  may  be  cured  by  an  In- 
struction to  the  Jury  to  disregard  it,  where  it  is  of  such  a  nature 
as  not  to  prejudice  the  substantial  rights  of  the  complaining 
party. 

5.  :    Witnesses:    Credibility:    Questions  for  Jury.     Ordinarily 

the  credibility  of  a  witness  is  a  question  for  the  determination 
of  the  jury,  and  it  is  within  their  province  to  credit  the  whole 
of  his  testimony  or  any  part  of  it  which  appears  to  them  to  be 
convincing,  and  reject  so  much  of  it  as  in  their  judgment  is  un- 
worthy of  credit. 

Appeal,  from  the  district  court  for  Douglas  county: 
George  A.  Day,  Judge.    Affirmed. 


Rich,  O'Neill  &  Gilbert,  for  appellant. 
Benjamin  8.  Baker,  contra. 
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Barnes,  J. 

Action  in  'the  district  court  for  Douglas  county  l)y  the 
administrator  of  the  estate  of  Walter  J.  Williamson,  de- 
ceased,  against  the  Racine-Sattley  Company,  a  corpora- 
tion, for  damages  on  account  of  the  alleged  negligence  of 
the  defendant  company  in  causing  the  death  of  Tiis  in- 
testate. Plaintiff  had  a  verdict  and  judgment,  and  the 
defendant  has  appealed. 

It  appears  that  at  the  close  of  the  plaintiffs  evidence 
in  chief  counsel  moved  the  court  to  direct  the  jury  to 
return  a  verdict  for  the  defendant,  for  the  reason  that 
the  uncontradicted  evidence  disclosed  such  contributory 
negligence  on  the  part  of  the  plaintiff's  intestate  as 
should,  as  a  matter  of  law,  prevent  a  recovery  on 
the  part  of  the  plaintiff.  The  motion  was  overruled, 
and  this  ruling  is  assigned  as  reversible  error.  In  dis- 
posing of  this  assignment  it  is  sufficient  to  say  that  by 
declining  to  stand  upon  its  motion,  and  by  the  produc- 
tion of  evidence  in  support  of  the  defenses  set  forth  in 
its  answer,  defendant  waived  the  right  to  complain  of 
the  adverse  ruling  above  mentioned.  In  Union  P.  R.  Co. 
V.  Mertes^  35  Neb.  204,  it  was  held  that,  if  a  party  desires 
to  submit  his  case  to  the  jury  on  the  evidence  of  the  plain- 
tiff,  and  asks  an  instruction  that  the  jury  find  for  the 
defendant,  he  should  make  his  motion  to  that  effect  with- 
out reservation.  If  he  does  not,  the  court  may  refuse  to 
entertain  it.  If  the  defendant  on  the  overruling  of  such 
motion  offers  testimony,  this  is  a  waiver  of  the  error,  if 
it  be  such.  This  rule  is  so  well  settled  that  no  additional 
authority  need  be  cited  to  support  it,  and  this  conten- 
tion must  therefore  be  resolved  against  the  defendant. 

It  is  contended  by  the  defendant,  for  the  first  time  in 
this  court,  that  having  pleaded  contributory  negligence 
in  its  answer,  and  the  plaintiff  having  replied  thereto  by 
way  of  negative  pregnant,  there  was  no  denial  of  contrib- 
utory negligence  on  the  part  of  plaintiff,  and  therefore 
he  was  ^ot  entitled  to  recover.    Of  this  contention  it  i? 
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sufficient  to  say  that  the  record  discloses  that  the  case 
was  tried  in  the  court  below  on  the  theory  that  an  issue 
as  to  contributory  negligence  was  tendered  by  the  plead- 
ings. Appellant  in  its  motion  for  a  new  trial  nowhere 
called  the  court's  attention  to  the  reply,  and  in  fact 
treated  it  as  a  denial  of  the  allegation  of  contributory 
negligence.  Neither  do  the  assignments  of  error  filed 
in  this  court  direct  our  attention  to  the  condition  of  the 
pleadings.  In  Krhel  v.  Krhel,  84  Neb.  160,  it  was  said: 
"Where  both  parties  to  an  action  treated  the  case  as 
though  affirmative  defenses  in  the  answer  were  denied 
by  a  reply  and  tried  the  case  upon  that  theory,  this  court 
on  appeal  will  treat  the  case  as  though  such  reply  had 
been  filed."  The  case  of  Chicago,  8t.  P.,  M.  d  0,  R  Go. 
v.  iMiidstrom,  16  Neb.  254,  was  one  where  the  plaintiff 
in  error  took  no  exceptions  to  the  reply  before  trial, 
either  by  motion  or  otherwise,  nor  did  it  claim  upon  the 
trial  that  the  new  matter  contained  in  its  answer  was 
admitted  for  want  of  reply,  and  it  was  there  held  that 
defendant  could  not  avail  itself  of  that  point  by  raising 
it  for  the  first  time  in  this  court.  To  the  same  effect  are 
Sheihley  v.  Fales,  81  Neb.  795,  and  Stanser  v,  Cathers,  82 
Neb.  136.  We  are  therefore  of  opinion  that  the  district 
court  did  not  err  in  overruling  defendant's  motion  for  a 
directed  verdict. 

It  is  further  contended  that  the  court  erred  in  over- 
ruling its  motion  to  direct  a  verdict  in  its  favor  at  the 
close  of  all  of  the  evidence,  and  that  the  evidence  is  not 
sufficient  to  sustain  a  verdict  for  the  plaintiff.  The  record 
discloses  that  on  and  prior  to  the  17th  day  of  May,  1907, 
the  defendant  corporation  owned  and  occupied  a  large 
wholesale  implement  building  in  the  city  of  Omaha  abut- 
ting on  the  Tenth  street  viaduct;  that  the  general  en- 
trance to  the  building  was  from  the  said  viaduct  to  the 
third  floor  thereof;  that  some  distance  from  the  front 
entrance  there  was  an  elevator,  used  both  for  freight  and 
passenger  service,  extending  from  the  top  floor  to  what 
is  known  as  the  first  or  ground  floor  of  the  building;  that 
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various  kinds  of  agricultural  imp] 
upon  the  first  floor  in  sucli  a  way  tlu 
extending  from  the  elevator  shaft  oi 
feet  to  the  north,  and  thence  for  a 
Pear  of  the  building,  where  was  loci 
business  manager;  that  the  conditioi 
the  first  floor,  and  tlie  manner  in  w 
implements  were  stored,  rendered  i 
certain  extent,  and  especially  was  tl 
certain  about  the  elevator  shaft;  tli 
lighted  with  electric  lights,  which 
time  previous  thereto,  were  and  hai 
80  that  there  was  no  light  at  or  ne: 
although  the  elevator  was  equipped 
the  elevator  was  also  equipi>ed  wit' 
"antomatic  gates,"  which  were  oper 
fall  of  tlie  elevator  itself  in  such  a 
the  cage  approached  either  of  the  flo 
and  down  the  shaft,  the  automatic 
entrance  to  the  shaft  on  that  floor, 
such  a  height  that,  when  the  elev 
proper  place  for  use  upon  that  part 
wonld  stand  up  in  the  entrance  of  t 
seven  feet,  and  afford  free  entrance 
cage  of  the  elevator ;  that  at  that  tin: 
previous  thereto,  the  automatic  gate 
the  elevator  was  out  of  repair,  and 
up  at  the  place  or  point  where  it  i 
was  in  good  working  order  when  the 
that  floor  at  the  point  proper  to  rec€ 
sengers;  that  the  plaintiff's  intestn; 
with  the  condition  in  the  building,  i 
the  facts  in  relation  to  the  construe 
elevator,  except  in  a  general  way  hi 
the  elevator  liglits  were  out  of  repa 
of  the  day  above  mentioned  deceased 
electrician,  was  sent  by  the  Omaha  ] 
whose  service  he  was  then  engaged, 
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ing  in  response  to  a  letter  which  had  been  sent  by  the 
defendant's  general  manager  to  his  employer  to  send 
some  one  to  repair  the  lights,  and  especially  the  one  at- 
tached to  the  beam  of  the  elevator  above  described;  that 
the  deceased  entered  the  building  from  the  viaduct  upon 
the  third  floor;  that  he  there  met  one  of  the  defendant's 
employees  who  conducted  him  to  the  elevator,  and  thence 
to  the  first  floor  of  defendant's  building,  and  directed  him 
to  the  oflSce  of  the  manager.  When  the  deceased  met  the 
manager,  he  informed  him  that  he  was  there  in  response 
to  the  letter  above  mentioned,  and  the  manager  replied 
that  he  was  glad  to  see  him.  The  employee  who  conducted 
the  deceased  to  the  office  of  the  manager  testified  that 
the  next  time  he  saw  the  deceased  he  was  lying  in  the 
pit,  at  the  bottom  of  the  elevator  shaft,  some  12  feet  below 
the  first  floor  of  the  building,  in  a  dying  condition.  That 
the  defendant  was  guilty  of  negligence  in  permitting  its 
elevator  and  the  gate  thereof  on  the  first  floor  to  be  and 
remain  in  such  a  condition  as  to  deceive  one  who  might 
desire  to  make  use  of  it,  and  in  permitting  the  unlighted 
condition  of  that  floor  of  the  building,  and  of  the  elevator 
shaft  itself,  seems  clear  beyond  question. 

It  appears  from  the  testimony  of  a  witness  of  the  name 
of  Wallace,  who  was  produced  by  the  defendant,  that  he 
was  the  employee  who  took  charge  of  Williamson  to  con- 
duct him  to  the  place  where  he  was  to  work,  when  he 
left  the  office  of  the  general  manager;  that  they  walked 
down  the  alley  from  the  manager's  office  to  the  point 
where  it  intersected  with  the  passageway  to  the  elevator; 
they  then  turned  toward  the  elevator  shaft,  and,  when 
they  approached  it,  Wallace  said,  "I  will  ring  for  the 
elevator";  that  the  deceased  replied,  "The  elevator  is 
right  here  now",  and  stepped  into  the  shaft  and  fell  to 
the  bottom  of  the  pit.  On  cross-examination  Wallace 
testified  as  follows:  "Q.  Mr.  Wallace,  taking  your 
vtoiion  of  what  you  said  to  young  Williamson  from  the 
time  that  you  said,  'I  will  call  the  elevator',  until  the 
time  that  the  young  man  said,  *The  elevator  is  here  now', 
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and  stepped  in,  was  there  any  perceptible  space  of  time? 
A.  Just  a  few  seconds.  Q.  Was  there  any  perceptible 
— did  not  the  two  men  run  right  in  together?  A.  Well, 
very  near.  Q.  So,  then,  from  the  time  that  you  said,  *I 
will  call  the  elevator'  and  he  said  The  elevator  is  here 
now',  and  stepped  in,  there  was  neither  time  for  you  to 
do  or  say  a  thing  to  prevent  it?  A.  No,  sir.  Q.  You 
did  not  raise  your  hand,  or  say,  hold,  or  stop,  because 
there  was  not  time?  A.  There  was  not  time.  Q.  Did 
not  you  say  to  him,  then,  I  will  call  the  elevator,  and 
walk  immediately  there;  and  when  you  said,  I  will  call 
the  elevator,  he  immediately  responded,  the  elevator  is 
here,  and  he  stepped  in?  A.  Yes,  sir.  Q.  What  was  the 
condition  in  front  of  this  elevator  as  to  being  light  or 
dark  at  this  time?  A.  Well,  it  was  fairly  light.  It  was 
not  dark,  and  it  was  not  light,  it  was  dim.  Q.  It  was  an 
uncertain  dim  light?  A.  It  was  dim.  Q.  You  knew  at  the 
time  that  the  young  man  stepped  into  the  elevator  shaft 
that  the  bar  or  gate  was  stationary,  that  is,  tied  up  there, 
did  you  not?  A.  Yes,  sir.  Q.  You  never  said  anything 
to  him  about  the  gate  being  tied  up,  did  you?  A.  No,  sir. 
Q.  You  did  not  say  anything  to  him  about  the  elevator 
was  not  protected  with  a  bar  or  gate,  or  anything,  did 
you?  A.  No,  sir.  Q.  You  say  you  did  not?  A.  No.  Q. 
You  were  familiar  with  the  fact  that  there  w^ere  no  lights 
in  the  elevator,  there  were  no  lights  in  the  shaft  below, 
and  no  light  in  front,  were  you  not?    A.  Yes,  sir." 

Under  this  state  of  the  evidence,  we  are  satislSed  that 
the  question  of  contributory  negligence  was  one  for  the 
jury,  and  that  they  were  justified  in  resolving  that  ques- 
tion in  favor  of  the  plaintiff  and  against  the  defendant, 
for  it  clearly  appears  that  by  reason  of  the  dim  and  un- 
certain light,  and  the  open  unguarded  elevator  shaft  with 
the  automatic  gate  in  such  a  position  as  to  invite  en- 
trance thereto,  together  with  the  fact  that  Wallace  did 
not  say  or  do  anything  to  overcome  the  natural,  and  to 
be  expected,  belief  in  the  mind  of  Williamson  that  the 
elevator  was  at  hand,  justified  him  in  stepping  into  the 
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shaft,  and  such  action  on  his  part  did  not  constitute  con- 
tributory negligence.  We  are  therefore  of  opinion  that 
the  trial  court  did  not  err  in  overruling  defendant's  mo- 
tion for  a  directed  verdict. 

Defendant  assigns  error  for  the  reception  of  certain 
evidence  produced  by  the  plaintiff  upon  the  trial.  It 
appears  that  the  father  of  the  deceased  was  permitted  to 
testify  to  a  conversation  which  took  place  between  him- 
self and  the  defendant's  witness,  Wallace,  when  they  met 
at  the  plaintiff's  office  some  time  after  the  accident  in 
question.  If  this  was  error,  which  question  we  do  not 
determine,  it  was  cured  by  the  instruction  given  by  tlie 
trial  court  to  the  jury  by  which  they  were  told  tliat  this 
evidence  should  be  entirely  disregarded.  While  it  is  true 
that  in  some  cases  error  in  the  reception  of  incompetent 
evidence  cannot  be  cured  by  an  instruction  to  the  jury 
to  disregard  it,  yet  in  the  case  at  bar  there  was  nothing 
in  the  nature  of  the  evidence  complained  of  which  could 
prejudice  the  substantial  rights  of  the  defendant,  and 
which  an  instruction,  like  the  one  above  mentioned,  would 
not  cure. 

Finally,  it  is  contended  that,  because  the  plaintiff  was 
permitted  to  contradict  some  of  the  statements  of  the 
witness  Wallace  in  the  way  of  impeachment,  the  testi- 
mony of  that  witness  must  either  be  accepted  as  a  whole, 
or,  if  any  portion  of  it  be  rejected  by  the  jury,  they  must 
entirely  disregard  the  whole  of  it;  that,  if  the  testimony 
of  Wallace  be  disregarded,  then  the  evidence  is  not  suffi- 
cient to  sustain  the  verdict.  This  contention  cannot  be 
sustained.  The  credibility  of  the  witness  was  a  question 
for  the  jury,  and  it  was  within  their  province  to  credit 
the  whole  of  his  testimony  or  any  part  of  it  which  seemed 
to  them  to  be  convincing,  and  reject  so  much  of  it  as  in 
their  judgment  was  not  entitled  to  credit. 

A  careful  examination  of  the  record  satisfies  us  that 
it  contains  no  reversible  error,  and  the  judgment  of  the 
district  court  is  therefore. 

Affirmed. 
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jEsa  KiNNAN  V.  State  of  Nebraska. 
Filed  March  10, 1910.    No.  IG.l&l. 

1.  Sodomj:  Indictment  ;  SumriENcT.  The  act  charged 
dlctment  di>es  not  conBtltute  tbe  Infamous  crime  agal 
prohibited  by  section  205O  of  the  criminal  code. 

?.  TiiridBtii^;  SurrrciBNcT:  Qu.fiitE.  SuOlclency  of  the  e 
IdenCIt]'  the  defendant  ae  the  person  who  performei 
complained  of,  questioned. 

S.  Criminal  Law:  EvinsNcB:  Reiiew.  The  admission  of  c 
the  finding  of  foolprlnta  In  tbe  corn  field  where  It  is  i 
unlawful  act  occurred,  not  shown  to  have  been  mai 
shoes  ever  worn  by  the  defendant,  and  not  connected  \t 
any  way  except  that  they  led  In  the  direction  of  faU  : 
reversible  error. 

EuROR  to  the  district  court  for  Antelope  com 
SON  A.  Welch,  Judge.     Reversed. 

N.  D.  Jackson,  C.  H.  Kelsey,  William  V.  A 
Willmm  L.  Dovyling,  for  plaintiff  in  error. 

M'illiam  T.  Thompson,  Attorney  General,  Of 
Ayres  and  M.  F.  Harrington,  contra. 

Barnes,  J. 

Jees  Kinnan,  hereafter  called  tbe  defendant,  i 
in  the  district  oonrt  for  Antelope  county  upon  il 
of  committing  the  infamous  erirae  against  na 
fined  in  section  205a  of  the  criminal  code  by  pel 
per  08.  He  was  convicted,  was  sentenced  to  the 
tiarj  for  a  term  of  ten  years,  and  has  brought 
here  for  review. 

Before  going  to  trial,  defendant,  by  motion 
murrer,  challenged  the  sufficiency  of  the  inform 
the  ground  that  the  facts  set  forth  therein  did 
stitute  a  violation  of  the  section  of  the  crimi 
above  cited,  and  now  strenuously  renews  that  co 
The   identical    question  here  presented  has  be( 


r 
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mined  by  the  supreme  judicial  tribunals  of  many  of  our 
sister  states.  In  People  v.  Boyle,  116  Cal.  658,  under  a 
similar  statute,  the  defendant  was  convicted  of  a  felony, 
which  was  technically  designated  in  the  information  as 
an  assault  with  intent  to  commit  "the  infamous  crime 
against  nature."  The  supreme  court  of  that  state  held 
that  the  facts  of  the  case,  which  were  the  same  as  in  the 
case  at  bar,  did  not  make  out  the  offense  of  which  the 
defendant  had  been  convicted.  By  the  statutes  of  Texas, 
"the  abominable  and  detestable  crime  against  nature" 
is  made  a  felony,  and  the  supreme  court  of  that  state  has 
many  times  decided  that  such  facts  as  shown  in  this  case 
do  not  constitute  that  crime.  Mitchell  v.  State,  49  Tex. 
535,  95  S.  W.  500;  Prindle  v.  State,  31  Tex.  Cr.  Rep.  551, 
37  Am.  St.  Rep.  833 ;  Lewis  v.  State,  36  Tex.  37,  35  S.  W. 
372;  Harvey  v.  State,  55  Tex.  199,  115  S.  W.  1193.  In 
Commonwealth  v.  Poindexter,  118  S.  W.  (Ky.)  943,  the 
supreme  court  of  Kentucky  considered  this  question,  and 
in  a  very  able  opinion  reached  the  same  conclusion.  This 
view  of  the  question  was  adopted  by  the  supreme  court 
of  Ohio  in  Davis  v.  Brown,  27  Ohio  St.  326.  and  thereafter 
the  legislature  of  that  state  enacted  a  statute  to  cover 
such  a  case.  In  Estes  v.  Carter,  10  la.  400,  a  like  con- 
struction of  a  similar  statute  was  adopted,  and  there- 
upon the  legislature  passed  an  act  to  supply  the  defect 
in  the  criminal  law.  Iowa  code,  Supp.  1907,  sec.  4937a. 
The  supreme  court  of  Indiana  in  Ausman  v.  Veal,  10  Ind. 
355,  71  Am.  Dec.  331,  adopted  this  rule,  and  such  has 
always  been  the  understanding  of  the  text-writers.  See 
2  Bishop,  New  Criminal  Law,  sec.  1193;  25  Am.  &  Eng. 
Ency.  Law  (2d  ed.)  1145;  3  Russell,  Crimes,  250;  2  Mc- 
Clain,  Criminal  Law,  sec.  1153,  and  1  Wharton,  Criminal 
Law  (10th  ed.)  sec.  579.  As  opposed  to  this  overwhelm- 
ing weight  of  authority  counsel  for  the  state  have  di- 
rected our  attention  to  Means  v.  State,  125  Wis.  650,  and 
Honselman  v.  People,  168  111.  172.  In  the  Wisconsin  case 
the  supreme  court  held  that  an  act  similar  to  the  one  in 
question  in  this  case  was  a  violation  of  section  4591  of 
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the  statutes  of  tlmt  state,  but  this  statute  specifically  in- 
cludes the  act  charged  here,  hence  the  case  is  no  author- 
ity on  the  point. 

From  the  foregoing  it  clearly  appears  that  the  ruling 
in  that  case  is  of  no  assistance  to  us  in  the  case  at  bar. 
Counsel,   liowever,   ask   us   to   adopt   the   extraordinary 
language  of  the  Wisconsin  court  that  "there  is  suflRcient 
authority  to  sustain  a  conviction  in  sxch  a  case,  and,  if 
there  were  none,  we  would  feel  no  hesitancy  in  placing 
an  authority  upon  tlie  books."     We  cannot  approve  of 
this  language.    There  is  no  doubt  but  that  the  Wisconsin 
case  was  correctly  decided,  and  it  was  unnecessary  for 
the  court  to  use  the  language  above  quoted.     It  is  not 
within  the  powers  of  the  judicial  brancli  of  the  govern- 
ment to  place  rules  upon  the  books,  or  enact  laws  to  de- 
fine or  punish  crime.     Those  matters  are  wholly  within 
the  province  of  the  legislature,  and  we  are  satisfied  that 
the  Wisconsin  court  did  not  intend  its  language  to  be 
understood  as  it  is  now  interpreted  by  counsel  for  the 
state.    In  the  Illinois  case  it  appears  that  the  legislature 
of  that  state,  as  a  part  of  its  criminal  code  (section  279), 
enacted  the  following:     "Every  person  convicted  of  the 
crime  of  murder,  rape,  kidnapping,  wilful  and  corrupt 
perjury  or  subornation  of  perjury,  arson,  burglary,  rob- 
bery, sodomy,  or  other  crime  against  nature,  incest,  lar- 
ceny, forgery,  counterfeiting,  or  bigamy,  shall  be  deemed 
infamous",  etc.     So  it  seems  clear  that  the  decision  of 
the  Illinois  supreme  court  turned  upon  the  particular 
definition  of  crimes  given  by  the  statutes  of  that  state. 

Our  statute  fails  to  define  the  manner  in  which  the  in- 
famous crime  against  nature  may  be  committed,  and  it 
is  therefore  apparent  that,  when  the  legislature  passed  the 
section  of  our  criminal  code  here  in  question,  it  had  in 
mind  the  usual  or  common  law  definition  of  that  crime, 
and  as  the  acts  charged  in  the  information  do  not  fall 
within  that  definition  they  must  be  held  insufficient  to 
constitute  the  infamous  crime  within  the  meaning  of  that 
section.  Again,  we  have  frequently  held,  and  it  is  now  set- 
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tied  beyond  question,  that  there  are  no  common  law 
crimes  in  this  state,  and  we  only  resort  to  common  law 
definitions  where  general  terms  are  used  to  designate 
crime.  Section  251  of  our  criminal  code  in  express  terms 
provides:  "This  code  and  every  other  law  upon  the  sub-* 
ject  of  crime  which  may  be  enacted  shall  be  construed 
according  to  the  plain  import  of  the  language  in  which 
it  is  WTitten,  without  regard  to  the  distinction  usually 
made  between  the  construction  of  penal  laws  and  laws 
upon  other  subjects,  and  no  person  shall  be  punished  for 
an  offense  which  is  not  made  penal  by  the  plain  import 
of  the  words,  upon  pretense  that  he  has  offended  against 
its  spirit."  In  Bailey  v.  State,  57  Neb.  706,  it  was  said : 
"To  sustain  a  criminal  conviction  it  is  not  enough  for 
the  state  to  show  that  the  prisoner  indicted  lias  violated 
the  spirit  of  the  statute,  but  the  evidence  must  show  be- 
yond a  reasonable  doubt  that  he  has  oflfended  against  the 
very  letter  of  the  law."  In  view  of  the  section  last  above 
quoted,  and  of  tlie  construction  placed  thereon  by  this 
court,  we  are  constrained  to  hold  with  the  gi*eat  weiglit 
of  authority  that  the  acts  charged  in  the  information  in 
this  case,  although  they  amount  to  an  unlawful  assault, 
do  not  constitute  a  violation  of  the  provisions  of  section 
205a  of  our  criminal  code.  It  is  to  be  regretted  that  acts 
so  infamous  and  disgusting  have  not  been  declared  to  be 
a  felony*  by  the  legislature  of  this  state,  and  we  trust 
that  the  lawmakers  will  speedily  remedy  this  defect. 

Defendant  also  contends  that  the  evidence  is  insuffi- 
cient to  sustain  the  verdict  because  of  the  failure  of  the 
state  to  identify  him  as  the  person  who  committed  the  act 
in  question.  Without  deciding  this  question,  we  deem 
it  proper  to  say  that  the  record  contains  no  positive  evi- 
dence connecting  him  with  the  commission  of  the  offense. 
The  prosecuting  witness  was  not  sure  that  he  was  tho 
man  who  assaulted  her.  She  said  that  the  man  had  a 
cloth  over  his  face,  and  that  he  was  shaped  or  built  like 
the  defendant,  and  she  thought  it  was  the  defendant. 

It  is  further  contended  that  the  trial  court  erred  in 
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idmission  of  the  evidence  of  witness  Stucker  as  to 
ootprinta  found  by  him  in  tiie  corn  field  where  it  is 
led  the  transaction  occurred.  We  think  this  evidence 
Id  have  been  excluded.  No  testimony  was  produced 
ing  or  tending  to  show  that  the  footprints  were 
I  by  tlie  defendant.  It  is  not  shown  that  tliey  cor- 
tnded  in  any  way  with  tlie  shoes  worn  by  hiin,  and 
)nly  fact  shown  which  tended  to  connect  him  with 
in  any  manner  was  that  they  led  in  tlie  direction  of 
lome.  We  think  this  evidence  was  erroneous  and 
dicial  to  the  defendant's  rights,  and  is  within  the 
announced  in  HciOeAhmigh  v.  State,  79  Neb.  499. 
r  the  foregoing  reasons,  tlie  judgment  of  the  district 
,  is  reversed  and  the  cause  is  remanded  for  further 
«dings. 

Bevebsbd. 


GE  A.   Mir-ES,  AITEIXEE,  V.  HOLT  CoUNTY,  APPELLANT. 
Filed  March  10, 1910.    No.  16,876. 

ifttlon:  Publication  op  Notice:    Coupensation.    A  county  board, 

:nder  the  provisions  of  eeption  7,  ch.  75,  laws  1903  (Ann.  91. 
903,  see.  10650)  known  as  the  "Scavenger  act",  designated  a 
lewBpaper  In  which  the  neceaaary  notices  should  be  published, 
'he  county  treasurer,  aSBumlng  that  the  designation  was  not 
dequate,  delivered  the  notice  (or  publication  to  the  plalntlft. 
?ho  was  the  owner  and  publisher  ot  another  newspaper,  and 
fho  knew  of  the  former  designation.  The  notices  were  published 
n  plaintiff's  newsyaper.  Under  the  procoedlnga  the  county  col- 
Bcted  a  large  amount  of  taxes  from  delinquent  taxpayers,  and 
.  sum  ol  money  as  costs  In  excess  of  plaiotilTs  claim.  Plaln- 
\a  Qled  his  claim  for  the  statutory  fee  for  publishing  legal 
otices,  which  nas  disallowed  by  the  county  board.  Held,  That 
avtng  accepted  the  services  without  proteat,  and  having  re- 
eived  enoiigb  money  from  taxpayers  to  pay  for  the  publication, 
efendant  must  pay  the  reasonable  value  of  the  services. 

— :    :    .     In  such  a  case  the  principle  applied  Is 

hat  of  reimbursement,  and  the  plaintiff  can  only  recover  the 
(ti;al  cost  of  the  services  rendered  and  material  furnlahed 
I'ithoiit  the  allowance  of  proflla,  and  not  exceeding  tlie  legal 
ate.    Clarh  v.  Lancaster  County,  69  Neb.  717. 
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Appeal  from  the  district  court  for  Holt  county:  Wil- 
liam H.  Westover,  Judge.    Reversed. 

E.  H.  Whelan  and  R.  R.  Dickson,  for  appellant. 

J.  A,  Donohoe  and  If.  F.  Harringtoiiy  contra. 

Letton,  J. 

In  January,  1905,  the  county  board  of  Holt  county 
took  action  under  the  provisions  of  chapter  75,  laws  1903 
(Ann.  St.  1903,  sees.  10644-10691)  commonly  known  as 
the  "Scavenger  act",  to  enforce  the  collection  of  delin- 
quent taxes  against  real  estate  in  tliat  county.  The  act 
provides  for  the  publication  of  a  notice  of  the  filing  of 
the  petition  in  the  statutory  action  in  tlie  district  court, 
and  for  a  description  of  the  lands  or  lots  affected  to.be 
published  as  a  part  of  the  notice.  The  act  also  provides 
(section  10650) :  "The  county  commissioners  of  each 
county  shall  designate  the  newspaper  in  which  said  no- 
tice, and  in  which  all  notices  of  tax  sales  made  by  the 
county  treasurer  hereinafter  provided  for,  shall  be  pub- 
lished, provided,  the  county  treasurer  sliall  designate 
such  newspaper  wiiere  the  county  commissioners  fail  to 
do  so/^  The  county  treasurer,  pursuant  to  the  direction 
of  the  county  board,  prepared  the  petition  required  by 
the  statute  and  the  notice  of  the  filing  thereof.  On  the 
21st  of  April,  1905,  the  county  board  designated  the 
newspaper  in  which  the  notice  should  be  published,  the 
record  showing:  "On  motion  the  printing  of  the  scav- 
enger delinquent  tax  list,  was  awarded  to  tlie  O'Neill 
Frontier."  The  county  treasurer,  assuming  that  the 
connty  board  did  not  "designate  the  newspaper",  as  the 
statute  required,  on  the  2d  day  of  July,  1905,  designated 
the  Holt  County  Independent  as  tlie  newspaper  in  which 
the  notice  should  be  published,  and  gave  the  copy  for  the 
notice  to  the  plaintiff,  who  is  publisher  of  that  paper,  for 
the  purpose  of  publication.     The  notice  was  so  lengthy 
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and  contained  so  mnny  descriptions  tliat  it  wai 
to  have  tile  typesetting  done  in  a  larger 
O'Neill,  in  order  to  have  tlie  notice  publislied 
statutory  time.  Tlie  plaintiff  received  tlie  noti 
o'clock  in  tlie  morning  of  July  2,  and  took  i 
City  to  be  put  in  type.  Prior  to  this  time  the 
ent  had  published  in  its  account  of  the  proceed 
county  board  the  resolution  by  which  thft  Fr 
designated  as  the  jiajier  to  publish  the  notic 
giving  the  notice  to  the  plaintiff  the  count) 
consulttHl  the  county  attorney,  Arthur  F.  M 
wa-s  advised  by  him  that  the  di^signation  by 
boanl  as  shown  by  the  record  of  proceedings 
legal  designation,  and  that  it  was  his  duty  to 
the  newspaper  in  which  the  notice  should  be 
On  the  3d  day  of  July  an  action  in  mane 
brouglit  by  the  owner  and  publisher  of  th( 
against  the  county  treasurer  to  compel  him  to 
notice  to  him  for  publication.  TJiis  writ  was 
the  district  court.  On  appeal  to  this  court  it 
Albert,  C,  writing  the  opinion,  that,  while  1 
was  entitled  to  the  publication  of  the  notice 
facts  sliown,  yet  the  distri<t  court  was  justifie 
ing  the  writ,  because  when  tlie  case  was  bean 
was  too  short  for  the  Frontier  to  prepare  ai 
the  list  within  the  time  re(|uired  by  law.  State 
75  Keb.  738.  It  may  be  regarded  as  settled  1 
cision  that,  the  county  board  having  acted  iu  1 
of  designating  the  newspaper  to  publish  the  i 
county  treasurer,  while  authorized  to  prepare 
and  deliver  it  to  the  printer,  had  no  right  to 
publication  from  the  newspaper  in  which  tl 
board  had  decided  that  it  should  be  published. 
The  notice  was  published  in  the  Independci 
also,  some  time  later,  the  notice  of  sale  of  the 
lots  foreclosed  upon  by  tax  decree.  No  fi 
tion  was  taken  by  the  county  board  respi^ 
publication    of    notice.      Three    extra    copies 
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number  of  the  paper  were  fumislied,  as  the  statute 
provides,  to  the  county  clerk,  the  auditor  of  state,  and 
the  county  treasurer,  and  proof  of  publication  was  duly 
filed.  After  the  decree  was  rendered  many  taxpayers 
paid  the  amount  of  the  decree,  including  a  docket  fee  of 
?1  upon  each  description.  A  large  number  of  tracts  upon 
which  the  taxes  were  not  paid  were  sold  to  private  bid- 
ders at  the  sale  under  the  decree,  and  a  large  number  of 
said  tracts  were  bought  in  by  the  county  board  as  trus- 
tee, under  the  provisions  of  the  law.  The  record  shows 
.  that  the  county  board  attended  the  sale  for  taxes  day  by 
day  until  the  bulk  of  the  lands  had  been  disposed  of; 
that  the  county  collected  large  amounts  of  money  as 
taxes,  and  that  the  county  treasurer  collected  $4,263 
docket  fees,  on  the  tax  suit.  All  this  money  was  turned 
into  the  general  fund  of  the  county.  In  f^inie  v.  Fink,  73 
Neb.  360,  where  it  appeared  that  a  notice  of  this  nature 
had  been  irregularly  published,  it  was  held  that  the  pub- 
lication, under  the  liberal  provisions  of  the  statute,  was 
suflScient  to  confer  jurisdiction  upon  the  district  court  to 
render  the  decree.  So  that  the  county  received  equal 
benefit  from  the  publication  in  the  newspaper  of  the 
plaintiff  to  that  it  would  have  had  if  the  publication  had 
been  made  in  the  Frontier. 

If  the  evidence  of  the  plaintiff  is  believed,  there  was 
no  collusion  between  him  and  the  county  treasurer,  nor 
was  the  giving  of  the  notice  to  him  for  publication  tlie 
result  of  deliberate,  wrongful  action  on  the  part  of  that 
oflScer,  and  this  seems  to  be  the  finding  of  the  trial  court. 
The  action  of  tlie  treasurer  was  very  severely  stigmatized 
by  Commissioner  Albert  in  State  v,  Vronin,  supra,  "as 
a  wanton  disregard  of  duty  and  a  reckless  attempt  to 
thwart  the  purpose  of  the  governing  body  of  the  county." 
It  is  now  insisted  that  the  evidence  in  this  case,  that  his 
action  was  taken  niulor  tlie  advice  of  tlie  county  attorney, 
was  not  before  the  court  in  that  action,  but,  even  so,  we 
are  inclined,  in  view  of  the  evidence  before  us,  to  be 
19 
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somewhat  skeptical  as  to  there  being  any  bv 
doubt  upon  his  part  concprning  the  sufficient  de 
of  the  Frontier  by  the  county  board. 

The  question  presented  ia  whether  or  not  one 
uishes  material  and  performs  services  for  a  com 
a  void  contract,  from  the  result  of  which  se 
county  has  secured  a  financial  gain,  can  be  per 
recover  the  reasonable  value  thereof,  and,  if  so 
the  rule  by  which  to  ascertain  such  reasonable 

The  defendant  contends  that  this  is  an  act 
contract,  but  we  doubt  whether  the  language  of 
tlon  is  susceptible  of  this  construction.  It  ph 
stantially  that  the  county  determined  to  enfon 
linquent  tax  liens  under  the  "scavenger  act", 
rected  proper  action  to  be  taken  thereunder;  tl 
said  direction  the  county  treasurer  prepared  and 
petition  in  the  district  court;  that  he  caused  a 
statutory  form  to  he  published'  in  the  Holt  Cou 
pendent,  and  that  the  county  treasurer  desigi 
Holt  County  Independent  as  the  newspaper  in  i 
said  notice  should  be  published;  that  the  treasii 
this  designation,  and  that  plaintiff  received  tl 
and  published  the  same  in  good  faith;  that  the  < 
and  the  county  board  of  said  county  acquiesci 
publication  of  the  notice  during  the  four  week 
was  published,  received  and  used  copies  of  the  ea 
under  the  decree,  and  ratified  the  pubiicatioi 
plaintiff;  "that  the  reasonable,  just  and  true  c 
publishing  said  notice  for  said  four  weeks  in  s; 
paper  was  the  sum  of  f  2,669.50";  that  by  reasi 
publication  of  said  notice  and  the  approval  the 
the  ratification  thereof,  and  by  reason  of  each  i 
one  of  the  said  acts,  there  became  due  to  the 
and  is  due  him  for  publishing  said  notice,  th 
f2,669.50.  The  second  count  in  the  petition  i 
publication  of  the  tax  sale  notice  after  decre 
couched  in  like  terms  to  the  first  count,  except 
time  of  publication  and  the  amount  due.     Po' 
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allege  the  purchase  of  several  hundred  parcels  of  real 
estate  by  the  defendant  at  the  sale  made  under  the  notice 
and  decree,  and  the  realization  of  a  large  amount  of 
money  by  reason  pf  the  same. 

This  can  hardly  be  said  to  be  an  action  upon  contract. 
We  think  it  rather  to  be  an  action  for  the  reasonable 
value  of  the  services  performed.  But  the  defendant  con- 
tends that  the  plaintiff  cannot  recover  in  this  case  as 
upon  an  implied  contract,  because  the  treasurer  had  no 
authority  to  make  the  contract,  and  that,  if  the  treasurer 
was  not  authorized  to  make  the  contract,  then  no  liability 
can  attach  against  the  county  upon  any  ground  of  im-. 
plied  contract;  that  all  persons  dealing  with  officers  or 
agents  of  counties  are  bound  to  ascertain  the  limits  of 
their  authority  or  power  as  fixed  by  the  statute  or  the 
organic  law,  and  are  chargeable  with  the  knowledge  of 
such  limits,  and  that  no  estoppel  can  be  created  by  the 
acts  of  such  agent  or  officers  in  excess  of  their  statutory 
powers,  citing  Hall  v.  County  of  Ramsey ,  30  Minn.  68; 
Hampton  v.  Commissioners ,  4  Idaho,  646,  43  Pac.  324; 
Bartholomew  t?.  Lehigh  County,  148  Pa.  St.  82;  Endion 
Improvement  Co.  v.  Evening  Telegram  Co.,  104  Wis.  432, 
and  other  cases. 

The  plaintiff  on  his  part  maintains  that  a  distinction 
may  be  drawn  between  the  principle  of  the  cases  above 
referred  to  and  the  instant  case.  He  concedes  that,  where 
a  public  official  has  no  authority  under  any  conditions  to 
request  the  performance  of  a  service,  such  as  the  printing 
of  an  election  notice  or  the  proceedings  of  the  board  of 
supervisors,  from  which  the  public  corporation  gets  no 
financial  return  or  property,  then  the  county  or  munici- 
pality may  escape  liability.  But  he  contends  that  there 
is  another  class  of  cases  which  establish  the  principle 
that,  where  the  county  or  municipality  engages  in  a 
business  undertaking  of  some  kind,  where  there  is  no 
valid  contract  or  where  the  public  officer  who  makes  the 
contract  is  authorized  under  certain  circumstances  to  do 
so,  but  not  under  others,  op  where  there  is  irregularity  in 
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making  the  contract,  but  where  the  county  or  municipal- 
ity received  the  money,  service  or  property  of  another  in 
a  business  way,  and  for  its  financial  advantage,  and  to  its 
profit  uses  the  money  or  property  or  services  of  anothier, 
then  in  either  of  such  instances  tjie  county  or  municipal- 
ity must  pay.  It  is  also  argued  that,  when  a  legal  notice 
is  given  to  a  printer  for  publication,  and  nothing  is  said 
as  to  compensation,  there  is  an  implied  contract  to  pay 
the  legal  rate,  and  counsel  cites  a  number  of  cases  to  the 
effect  that,  where  a  fee  is  fixed  by  statute  for  the  print- 
ing of  a  notice,  the  printer  is  entitled  to  it,  even  though 
it  is  sought  by  contract  to  limit  his  compensation. 

We  will  first  examine  the  cases  cited  by  the  county  to 
support  its  contention  that  it  is  not  liable  for  the  publi- 
cation of  the  notice.  In  Hall  v.  County  of  Ramsey,  30 
Minn.  68,  the  action  was  for  damages  for  breach  of  an 
alleged  contract  for  publication  by  plaintiff  of  the  de- 
linquent tax  list.  We  infer  from  the  opinion  that  no 
publication  had  been  made.  The  court  held  that  under 
the  statute  the  county  commissioners  were  not  author- 
ized to  make  the  contract  for  the  breach  of  which  the 
plaintiff  sought  to  recover,  and  sustained  a  demurrer  to 
the  petition.  Evidently  this  is  not  a  parallel  case.  In 
Hampton  v.  Commissioners,  4  Idaho,  646,  a  county  board 
made  a  void  contract  for  the  employment  of  the  plaintiff 
as  county  attorney.  The  plaintiff's  claim  was  for  |4,142 
for  legal  service  performed  in  one  year  for  a  county  with 
a  voting  population  of  780.  The  claim  was  for  more  than 
the  combined  salary  of  the  attorney  general  and  of  the 
district  attorney,  who  was  the  proper  legal  officer  of  the 
county.  The  court  held  that  the  plaintiff  could  not  re- 
cover upon  an  implied  contract  for  services,  for  the  rea- 
son that  there  w&s  no  authority  vested  in  the  board  to 
make  the  contract,  but  said,  also:  "The  doctrine  that  if 
a  municipality  obtain  the  money  or  property  without 
authority  of  law,  it  is  her  duty  to  make  restitution  or 
compensation,  not  from  any  contract  entered  into  by 
her  on  the  subject,  but  from  the  general  obligation  to  do 
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justice  wliich  binds  all  persons,  whether  natural  or  arti- 
ficial, does  not  apply  here."  In  Bartholomew  v,  Lehigh 
County,  148  Pa.  St.  82,  a  sheriff,  after  having  procured 
the  publication  of  an  election  notice  in  four  newspapers 
under  a  statute  which  provided  the  publication  should 
be  in  "not  more  than  four"  newspapers,  procured  an- 
other newspaper  to  print  the  notice.  After  the  county 
had  paid  the  four  newspapers  first  authorized  as  certi- 
fied by  the  sheriff,  the  fifth  presented  a  claim,  which  was 
refused.  The  court  held  that  the  sheriff  could  not  bind 
the  county  for  the  cost  of  tlie  publication  in  more  than 
four  newspapers,  and  that,  if  the  sheriff  exceeded  his 
authority,  "it  is  a  question  between  the  plaintiff  and  that 
officer,  and  one  in  which  the  county  of  Lehigh  has  no 
concern."  It  will  be  seen  that  in  this  case  the  county 
derived  no  substantial  benefit  from  the  publication,  the 
requisite  legal  notices  having  already  been  published  and 
paid  for.  In  Endion  Improvement  Co.  v.  Evening  Tele- 
gram  Co.,  104  Wis.  432,  a  county  clerk  had  given  to 
plaintiff  for  publication  the  usual  election  notice,  and 
also,  under  a  misapprehension  of  the  law,  the  entire 
banking  law,  as  a  question  to  be  voted  upon.  The  court 
held  that  the  publication  of  the  banking  law  "was  abso- 
lutely without  authority  of  law,  and  not  binding  upon 
the  county.  ♦  ♦  ♦  The  clerk  had  no  right  to  make 
any  such  contract,  and-  no  duty  rested  upon  him  to  act 
ks  he  did.  »  »  ♦  He  stood  as  the  mere  agent  of  the 
county,  with  no  power  or  authority  to  cause  or  contract 
for  any  publication  except  such  as  the  law  prescribed." 
It  is  clear  that  no  liability  would  attach  to  the  county  in 
such  a  case.  The  county  received  no  benefit  from  the 
publication  of  the  banking  law,  and  the  clerk  had  no 
more  right  to  publish  it  than  he  had  to  publish  a  circus 
poster  and  charge  it  to  the  county. 

In  the  case  at  bar  the  notice  was  a  legal  notice  in  all 
respects,  and  one  from  the  publication  of  which  the 
county  received  a  substantial  benefit,  which  clearly  dis- 
tinguishes   it    from    the    above    cases,    except,    perliaps, 
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ton  V.  Commissioners,  supra,  in  which  the  iaagaage 

conrt  seems  to  indicate  it  thought  the  whole  trans- 

a  fraud  upon  the  people  of  the  county.  In  this 
he  publication  of  the  notice  was  not  beyond  the 

of  the  county,  but  was  strictly  within  its  author- 
'he  treasurer  was  tlie  officer  vested  with  the  duty  of 
■eparation  of  the  notice,  and,  under  some  circum- 
8,  the  selection  of  the  publisher.     World  Publishing 

Douglas  County,  79  Neb.  849.  If  the  notice  had 
mblished  by  the  properly  designated  newspaper,  as 
B  by  the  plaintiff,  it  is  clear  there  could  he  no  re- 

here,  for  in  such  case  the  county  would  receive  no 
.  from  this  publication,  and  the  case  would  be  the 
is  Bartholomctc  v.  Lehigh  County,  supra,  and  the 
;ases  cited  by  defendant;  but  the  labor  and  material 
ntiff  was  productive  of  actual  gain. 

are  not  very  strongly  impressed  with  the  conten- 
f  plaintiff  that  the  county  authorities  ratified  the 
lioriiied  act  of  the  treasurer.  Under  the  circum- 
s,  the  statutory  time  for  publication  having  arrived, 
mnty  authorities  were  placed  in  the  position  of 
compelled  either  to  allow  the  publication  of  the 
,  which  was  essential  to  the  proceedings,  to  go  on, 
lose  a  year's  time  in  the  collection  of  deliuqueut 
under  the  scavenger  act.  They  were  compelled  by 
3f  circumslauci's  to  receive  the  benefit  of  the  pub- 
n  or  to  jeopardize  the  interests  of  the  county.  At 
me  time  we  have  come  to  the  conclusion  that  tlie 
s  of  the  unauthorized  act  of  the  treasurer  in  giving 
ftice  to  the  wrong  paper  have  been,  accepted  and 
upon  to  such  an  extent  as  to  make  it  unjust  and 
table  for  the  county  to  refuse  to  pay  for  the  serv- 
It  has  for  many  years  been  the  rule  of  this  court 

public  cori>oratiou  or  quasi-corporation,  as  against 
s  who  have  dealt  with  it  in  good  faith  and  parted 
alue  for  its  t)enefit,  cannot  set  up  mere  irregulari- 

the  exercise  of  power  conferred  in  order  to  defeat 
ry  for  the  reasonable  value  of  the  services  rendered 
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or  property  furnished.  2  Dillon,  Municipal  Corporations 
(3d  ed.)  sec  936. 

In  Grand  Island  Oas  Go,  v.  West,  28  Neb.  852,  whfere  a 
city  entered  into  an  illegal  contract  with  a  gas  company; 
and  a  taxpayer  brought  an  action  to  restrain  the  enforce- 
ment of  the  contract,  and  to  restrain  the  gas  company 
from  prosecuting  any  suit  at  law  or  in  equity  to  recover 
compensation  for  liglit  furnished,  it  was  held  that  the 
contract  was  illegal,  and  the  taxpayer  could  maintain  an 
action  to  cancel  the  same,  but  that  the  city  would  be 
required  to  pay  tlie  reasonable  value  of  the  light  furnished 
prior  to  the  bringing  of  the  suit.  This  was  followed  by 
Lincoln  Land  Go.  v.  Village  of  Grant,  57  Neb.  70,  in 
which  case  the  rule  is  laid  down:  "Where  a  municipal 
corporation  receives  and  retains  substantial  benefits 
under  a  contract  which  it  was  authorized  to  make,  but 
which  was  void  because  irregularly  executed,  it  is  liable 
in  an  action  brought  to  recover  the  reasonable  value  of 
the  benefits  received.  In  such  an  action  it  is  unneces- 
sarj  to  establish  a  ratification  of  the  contract."  In  the 
opinion  the  case  of  Tullock  v.  Webster  County,  46  Neb. 
211,  cited  by  defendant,  was  distinguished.  In  the  latter 
case  it  was  held  that,  as  there  was  no  power  to  make  the 
contract,  there  could  be  no  authority  to  ratify  it,  but  in 
the  Lincoln  Land  Company  case,  as  in  the  case  at  bar, 
the  power  to  contract  for  the  service  existed,  but  the  man- 
ner of  exercising  the  power  as  prescribed  in  the  statute 
was  not  followed.  The  doctrine  of  this  case  was  again 
considered  in  Rogers  v.  City  of  Omaha,  76  Neb.  187, 
Gathers  v.  Moores,  78  Neb.  17,  and  Nebraska  BituUthic 
Go.  V.  City  of  Omaha,  84  Neb.  375. 

Second  Congregational  Church  ?;.  City  of  Omaha,  35 
Neb.  103,  was  a  case  where  an  appeal  had  been  taken  by 
a  landowner  from  the  assessment  of  damages  made  by 
certain  appraisers  in  proceedings  taken  by  the  city  to 
change  the  grade  of  the  street.  The  city  attempted  to 
defend  against  the  claim  for  damages  by  setting  up  de- 
fiH>t«  in  the  nroceedincs.     The  court  said:     "To  us  it 
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appears  unjust,  inequitable,  and  contrary  to  evei"^ 
ciple  of  rifjlit  to  permit  the  city,  after  it  has  da 
property  by  changing  the  grade  of  tlie  street  upon 
it  abuts,  to  urge  defects  in  its  proceedings  to  defi 
appeal  taken  by  the  landowner  to  recover  a  fail 
pensation  for  the  damages  sustiiined.  To  do  so 
be  to  allow  the  city  to  take  advantage  of  its  own 
after  it  had  accomplislied  that  which  it  underti 
do,  the  change  of  the  street  grade.  Snch  a  rule 
shonld  not  Banction." 

The  same  doctrine  has  been  declared  by  the  su 
court  of  the  United  States  in  Hiivhcock  v.  Galvvst 
U.  S.  341,  and  is  also  approved  in  City  of  East  St. 
r.  East  St.  Louis  Gas  Light  &  Cuke  Co..  98  III.  4 
Am.  Rep.  97;  Argciiti  v.  Citif  of  San  Francisco,  1 
255;  Lines  v.  Village  of  Otcgo,  91  N.  Y.  Supp.  785 
of  Valparaiso  v.  Valparaiso  City  MUitcr  Co.,  30  Ind, 
316;  Butler  v.  Board  of  Commissioners.  15  Kan, 
Coit  V.  City  of  Grand  Rai>ids,  115  Mich.  493;  Goui 
Jackson  v.  Hall,  53  111.  440;  Crump  v.  Board  of  I 
visors,  52  Miss.  107;  State  Board  of  Agriculture  v 
zcna  Street  R.  Co.,  47  Ind.  407,  17  Ara.  Rep.  702;  . 
ioHft  V.  Wood,  102  U.  S.  294;  Salt  Lake  City  v.  Hoi 
118  U.  S.  203;  Board  of  Commissioners  v.  Skitii 
Colo.  App.  272;  Central  Bitnlithic  Paving  Co.  v.  C 
Mt.  Clemens,  143  Mich.  259;  Kramrath  v.  City  of  At 
127  N.  Y.  575;  Town  of  New  Athens  v.  Thomas,  i 
259;  Leonard  v.  Long  Island  City,  20  N.  Y.  Supp. 

We  are  of  opinion  that  this  case  falls  within  tin 
trine  of  the  cases  cited.  The  pul)lication  of  the  i 
was  within  the  power  of  the  eonnt.v,  and  its  prepai 
and  delivery  to  the  proper  newspaper  within  the 
power  and  duty  of  the  treasurer.  The  designation  < 
newspaper  might  or  might  not  be  within  his  auth 
depending  upon  whethev  the  county  board  had  fail 
act.  He  acted  unlawfully  in  designating  plaintiff's 
paper  and  in  delivering  tlie  notii?  to  him  for  publio: 
but,  plaintiff  having  rendered  the  services,  and  the  c> 
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having  received  the  benefit  of  the  same,  and  having  re- 
ceived a  suflSeient  amount  of  money  in  payment  for  tlie 
publication  of  the  notice  from  taxpayers  to  pay  the  rea- 
sonable value  of  the  services  rendered,  it  cannot  now 
take  the  benefit  of  the  plaintiff's  labor  and  material  and 
escape  all  liability  upon  the  plea  of  lack  of  authority 
upon  the  part  of  the  treasurer.  To  allow  it  to  deprive  the 
plaintiff  of  his  property  in  the  manner  sought,  and  under 
the  circumstances  shown,  would  be  to  countenance  action 
on  the  part  of  a  county  which  would  be  considered  grossly 
reprehensible  upon  the  part  of  an  individual.  We  cannot 
permit  such  spoliation. 

The  question  remains :    How  shall  the  reasonable  value 
of  the  services  be  ascertained?     Is  the  statutory  fee  for 
printing  legal  notices  to  be  taken  as  the  value  where  no 
contract  has  been  made?     This  is  the  measure  applied 
by  the  district  court,  and,  if  it  is  the  true  measure,  the 
judgment  must  be  affirmed.     No  evidence  was  otlVred  as 
to  value.     Plaintiff's  counsel  seems  to  rely   with   great 
confidence  upon  the  case  of  Bee  Puhlwhhui  Co,  v,  Domjhis 
County,  78  Neb.  244.     The  facts  in  the  two  cases,  how- 
ever, are  totally  dissimilar  so  far  as  the  controlling  fea- 
tures are  concerned.     The  controversy  as  to  the  riglit  of 
the  Bee  Publishing  Company  to  publish,  the  proceedings 
first  came  before  this  court  in  State  v.  Fink,  73  Neb.  360, 
which  was  a  mandamus  suit  brought  to  comi^el  the  county 
treasurer  of  Douglas  county  to  deliver  the  notice  to  the 
World  Publishing  Company  for  the  reason  that  on  tlie  2d 
day  of  July,  1904,  the  Omaha  Evening  World   Herald' 
had  been  designated  by  the  board  of  county  commission- 
ers.   The  opinion  shows  that  in  the  month  of  June,  after 
the  petition  had  been  filed,  and  at  a  time  when  tlie  county 
board  had  taken  no  action,  the  county  treasurer  delivered 
the  notice  for  publication  to  the  Omaha  Hee.     When  the 
case  reached  this  court,  the  notice  had  been  published, 
and,  the  time  having  gone  by  in  which  a  new  publication 
could  be  of  any  avail,  the  writ  was  refused.     On  the  evi- 
dence then  presented,  the  commission  and  court  were  of 
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the  impression  that  the  designation  made  by  th. 
board  waa  made  within  a  reasonable  time,  and 
designation  by  tlie  treasurer  was  premature,  but  tl 
was  not  "decided,  the  opinion  saying:  "The  most 
relator  can  contend  for  is  that  the  'Bee'  was  n. 
nated  in  the  manner  prescribed  by  the  act.  Whel 
was  so  or  uot,  the  issues  in  this  case  do  not  call 
to  decide."  The  case  cited  and  relied  upon  by 
was  a  later  controversy  between  the  Bee  Publishi 
pany  and  Douglas  county  over  the  amount  cla 
be  due  for  the  publication  of  the  same  notice.  Th 
Publishing  Company  intervened,  contending  t 
county  was  not  liable,  for  the  reason  that  the  ] 
not  legally  designated  for  the  publication  of  th( 
TLis  raised  a  direct  issue  as  to  the  legality  of  tl 
nation.  Upon  a  consideration  of  the  evidence  tl 
mitted,  both  the  district  court  and  this  court  h 
the  designation  of  the  Bee  by  the  county  treasu 
legal  and  proper,  and  that  the  publication  wai 
respects  valid.  This  being  so,'  the  plaintiff's  cor 
that  the  holding  in  tliat  case  that  the  printer  was 
to  the  statutory  fee  governs  this  case,  cannot  be  sii 
■  In  that  case  the  designation  was  legal.  In  this 
was  illegal.  In  that  case  the  recovery  is  based  a 
contract.  In  this  case  it  is  based  upon  the  doctr 
one  shall  not  take  and  keep  another's  property 
tably,  even  though  no  legal  right  to  recover  exists 
the  action  is  legal  in  form,  the  doctrine  upon  wh 
and  other  courts  have  allowed  recovery  in  such 
essentially  equitable  in  its  nature.  Under  stri 
principles  no  recovery  could  be  had  upon  the  c 
but  it  would  be  manifestly  unfair  that  one  party 
have  the  benefit  of  the  labor  and  property  of  th 
without  recompense.  Such  a  result  is  opposed  to 
justice,  and  the  courts  will  not  allow  it.  Genera 
will  not  allow  profits  which  might  have  been  obt 
the  contract  had  been  legal  and  valid,  and  if  i 
were  had  according  to  its  terras,  but  will  confine 
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covery  to  such  sum  as  will  reasonably  compensate  the 
party  whose  services  or  property  have  been  devoted  to 
the  advantage  of  the  other.  If  recovery  could  be  had  to 
the  same  extent  under  an  illegal  as  under  a  legal  con- 
tract, the  temptation  to  public  officers  to  pay  no  regard 
to  statutes  might  often  prove  too  strong  for  them  to  over- 
come in  order  to  benefit  their  friends.  The  principle 
which  applies  is  that  of  reimbursement.  Where  a  county 
or  municipal  corporation  has  received  money  in  payment 
for  an  invalid  issue  of  bonds,  they  have  usually  bc^en 
compelled  to  refund  the  money  paid  them,  with  interest, 
regardless  of  whether  the  bonds  were  sold  at  a  premium 
or  discount.  The  reasonable  value  which  the  plaintiff  is 
entitled  to  recover  in  this  case  would  seem  to  be  the 
actual  cost  of  rendering  the  services  and  furnishing  the 
material  necessary,  including  all  expenses  incurred,  but 
excluding  profits. 

The  plaintiff  contends  that,  the  county  having  received 
a  docket  fee  of  f  1  in  each  case  from  the  taxpayer,  this 
money  in  equity  belongs  to  him  to  the  extent  of  the  stat- 
utory fee  for  printing  legal  notices.  But  this  cannot  be 
so,  because  the  dollar  fee  is  paid  into  the  general  fund  of 
the  county,  and  no  specific  part  of  it  is  appropriated  by 
the  statute  to  any  specific  purpose.  In  the  scavenger  act 
no  sum  is  fixed  as  compensation  for  printing  the  notices. 
In  Bee  Publishing  Co.  v.  Douglas  County,  supra,  it  was 
held  that,  no  fee  being  fixed,  the  statutory  fee  for  ordi- 
nary legal  notices  was  the  proper  fee  to  be  paid  the 
printer  when  the  publication  was  legally  authorized.  We 
are  of  opinion  that,  where  there  is  no  contract,  the  statu- 
tory fees  cannot  ipso  facto  be  taken  as  the  measure  of 
damages.  In  Clark  v.  Lancaster  County,  69  Neb.  717, 
which  was  an  action  by  a  taxpayer  to  prevent  one  Sheeley 
from  building  certain  bridges  and  to  prevent  the  collec- 
tion of  payment  for  the  same,  it  appeared  that  the  con- 
tract was  invalid  and  the  action  of  the  county  board 
under  it  was  unlawful.  The  district  court  allowed  Shee- 
ley a  decree  for  the  amount  of  his  labor  and  material 
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furnished.  It  was  complained  in  tins 
amount  so  found  was  not  large  enouyli.  ' 
it  Kultifient,  and  declined  to  allow  more 
ley's  outlay  io  money  and  property,  rt 
profits.  We  are  satisfied  to  follow  this 
being  so,  tbe  judgment  of  tlie  district  ci 
versed  and  the  cause  remanded  for  furt 


ItARNES,  J.,  took  no  part  in  the  couf 
cision  in  tliis  case. 

KosE,  J.,  dissenting. 

1  recognize  in  the  opinion  of  tlie  niajf 
pose  to  administer  justice,  but  I  am  noi 
that  pliiintilT  Kliould  recover  the  reason; 
sen'ices.  In  my  judgment  the  finding 
ing  contract  is  void,  and  that  in  cons 
cannot  ii'cover  the  compensation  allowei 
formaiice  of  a  valid  contract,  should  resi 
of  the  case.  The  power  to  designate  tl 
the  jmrpose  of  publishing  notice  was  con 
upon  tlie  county  commissioners.  That  j 
exercised,  and  plaintiff's  newKpai)er  v 
This  is  shown  im-fiitably  by  the  majorit 
a  former  decision.  State  v.  Cronin,  7i 
county  treasurer  has  no  power  ■nliate' 
newspaper,  except  "where  the  county  ci 
to  do  so."  Tliose  oPHcers  having  madi 
according  to  law,  the  county  treasure 
witliout  statutory  authority  to  desiguati 
pai>er.  The  county  ti-easurer's  power 
from  legislation,  and,  having  none  froii 
could  not  by  any  act  on  his  part  or  b 
other  person  invest  himself  with  such  p 
ignating  plaintiff's  newspaper,  he  actet 
with  a  disinterested  zeal  for  the  public  ' 
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out  a  thought  of  personal  interest  or  of  favoritism,  the 
question  of  power  remained  exactly  the  same,  since  it 
could  come  alone  from  the  lawmakers.  The  opinion  of 
the  county  attorney,  however  honestly  expressed,  did  not 
take  the  place  of  legislation  or  change  the  law.  Plaintiff 
in  attempting  to  make  a  contract  to  publish  the  notice 
was,  like  the  county  treasurer,  required  to  know  that  the 
legal  designation  formerly  made  was  already  a  matter  of 
public  record.  Plaintiff  in  dealing  with  a  county  officer 
was  also  required  to  know  the  law,  and  neither  the  treas- 
urer nor  the  county  attorney  as  such  w-as  his  legal  ad- 
viser. If  the  finding  of  the  district  court  that  plaintiff 
acted  in  good  faith  is  true  as  a  matter  of  fact,  it  cannot 
supply  legislative  power,  give  vitality  to  a  void  act,  leg- 
alize a  claim  arising  in  violation  of  la^v,  or  conceal  knowl- 
edge imparted  by  a  public  record.  County  officers  can- 
not ratify  their  own  unlawful  acts  either  directly  or  in- 
directly. To  hold  otherwise  would  permit  them  to  defy 
the  laws  by  which  they  are  governed.  In  this  case  plain- 
tiff was  a  party  to  the  wrongdoing  in  defeating  the  order 
of  the  county  board  and  in  evading  the  act  of  the  legis- 
lature. When  he  was  bound  to  know  from  the  public 
records  and  statutes  that  another  newspaper  had  been 
lawfully  designated,  he  joined  the  county  treasurer  in  a 
void  agreement  which  had  the  effect  of  annulling  a  valid 
order  of  the  county  board  and  of  circumventing  the  law 
under  which  he  assumed  to  act.  How  county  business 
shall  be  transacted  depends  on  the  statutes.  These  stat- 
utes are  general  and  many  of  them  apply  to  all  the  coun- 
ties. They  declare  the  public  policy  of  the  state  in  the 
management  of  county  affairs.  Plaintiff  departed  from 
this  policy  in  publishing  the  notice.  He  assumed  to  act 
for  the  county  in  transacting  public  business.  He  usurped 
the  functions  of  a  duly  appointed  representative  of  the 
county  who  was  authorized  to  publish  the  notice.  He 
united  with  the  county  treasurer  in  making  a  void  con- 
tract in  violation  of  law.  Compensation  under  such  cir- 
cumstances is  not  allowed  by  statute.     The  county  has 
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no  fitatntoiy  aut)ioritj  to  make  an  allowance  for  his  serr* 
ices.  The  county  treasurer  cannot  find  in  the  statntes 
the  power  to  disburse  public  funds  for  such  a  purpose. 
No  statute  makes  tlie  county  liable  to  pJaintifl  for  any 
sum  whatever.  He  has  come  into  court  to  reap  the  bene- 
fits of  his  wrougdoin^.  He  should  be  left  in  the  same 
situation  as  other  plaintiffs  who  make  aJid  -seek  to  en- 
force contracts  which  violate  public  policy.  The  courts 
should  leave  him  where  they  find  him.  County  officers 
and  those  who  deal  with  the  county  in  tranjacting  public 
business  should  keep  in  the  straight  and  narrow  patb 
pointed  out  by  statute.  There  is  jieril  in  allowing  com- 
pensation for  public  services  performed  in  any  other 
roursc. 

Under  the  doctrine  announced  in  the  opinion  of  the 
majority,  plaintiff  is  permitted  to  recover  the  reasonable 
value  of  his  services.  What  sen-ice  did  plaintiff  perform 
for  the  county?  By  publication  he  notified  tax-debtors 
that  the  county  had  filed  a  p4>tition  to  enforce  the  collec- 
tion of  the  delinquent  taxes.  The  services  were  oflBcial 
and  were  performed  on  behalf  of  the  public.  The  official 
duty  of  notifying  tax-debtors  that  they'have  been  sued  is 
an  ordinary  function  of  the  sheriff.  For  reasons  well 
understood  that  duty  was  imposed  by  statute  upon  the 
publisher  of  a  newspaper  designated  by  the  county  com- 
missioners. The  character  of  the  services  required  was 
not  changed  by  tiie  transfer  of  authority  from  the  sheriff 
to  the  publisher  of  a  newspaper.  When  such  services  are 
performed  by  a  publisher,  the  composition,  ink,  paper  and 
distributi<m  of  newspapers  are  mere  incidents  of  official 
duty,  and  correspond  in  legal  effect  to  the  copy  of  a  writ 
which  has  been  served  upon  a  defendant  by  the  sheriff. 
Within  the  meaning  of  the  statute  a  publisher,  when 
legally  designated  by  the  county  commissioners,  is  an 
officer.  The  services  performed  by  him  are  official  serv- 
ices. These  propositions  are  sanctioned  by  precedent. 
The  supreme  court  of  Iowa  held:  "To  authorize  recovery 
against  a  county  for  official  printing,  the  publisher  must 
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show  both  title  to  the  appointment  as  official  printer  and 
performance  of  the  service.  Under  tliis  rule,  a  publisher 
cannot  have  compensation  for  public  printing  pending  a 
contest  of  his  right  to  the  position  whicli  is  finally  de- 
cided against  him,  even  though  the  county  board  ac- 
quiesce in  the  service  and  his  successful  competitor  has 
been  denied  the  right  of  recovery  therefor."  Smith  v. 
Van  Buren  County ,  125  la.  454. 

Plaintiff's  claim  is  one  for  compensation  for  official 
services.  His  relation  to  the  county  was  that  of  a  de 
facto  officer.  As  such  he  cannot  recover.  "None  but  the 
officer  de  jure  can  successfully  claim  compensation  for 
official  services."  Commonicealth  v.  Slifcr,  25  Pa.  St. 
23 ;  Smith  v.  Van  Buren  County,  125  la.  454.  The  law  is 
that  an  officer  cannot  recover  on  a  quantum  meruit  for 
services  performed,  unless  a  board  or  otlier  tribunal  is 
authorized  by  statute  to  fix  coifipensation.  "A  public 
officer  must  perform  every  service  required  of  him  by 
law,  and  he  must  look  to  the  statute  for  his  compensa- 
tion. If  it  provides  none,  then  the  services  are  gratui- 
tous." County  commissioners  are  without  power  to  allow 
as  compensation  for  official  services  any  sum  other  than 
that  fixed  by  statute.  Logan  County  v.  Doayi,  34  Neb. 
104;  State  v.  Meserve,  58  Neb.  451;  State  v.  Silver,  9  Neb. 
85;  State  v.  Wallichs,  15  Neb.  457;  State  v.  Wallichs,  14 
Neb.  439 ;  Bayha  v^  Webster  County,  18  Neb.  131 ;  State 
V.  Benton,  31  Neb.  44;  State  v.  Roderick.  25  Neb.  629. 
An  officer  cannot  bind  himself  by  an  agreement  to  accept 
for  his  services  a  less  sum  than  the  statute  allows.  Oa^l- 
laher  v.  City  of  Lincoln,  63  Neb.  339. 

Under  the  judgment  pronounced  it  becomes  the  duty  of 
the  district  court  to  ascertain  and  decree  the  reasonable 
value  of  plaintiflPs  services,  without  reference  to  statutory 
compensation.  This  is  equivalent  to  a  decision  that  the 
county  commissioners,  before  this  suit  was  brought,  had 
power  to  ascertain  and  direct  the  county  treasurer  to  pay 
the  reasonable  value  of  plaintiflf's  services.  This  power 
is  not  found  in  any  enactment  of  the  legislature.    It  fol- 
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lows  that  county  boards  have  a  power  in  addition  to  that 
conferred  bv  statute,  and  may  administer  tlie  riile  in 
equity  announced  in  the  syllabus,  as  occasion  may- 
arise.  I  take  a  different  view  of  tlie  law.  I  am  con- 
vinced that  neither  the  district  court  nor  the  county 
eomiiiiss loners  have  the  authority  ascribed  to  them,  and 
that  the  doctrine  announced  in  Clark  v.  Lancastrr  County, 
69  Xeb.  717,  is  not  applicable  to  the  present  case.  Plain- 
titf  should  not  be  permitted  to  recover  to  any  extent. 
Entertaining  the  views  exprcfised,  I  am  compelled  to  dis- 
sent from  the  opinion  of  the  majority. 


Farmers  Loan  &  Trust  Company,  appellee,  v.  John 
Joseph  et  al.,  .appellants. 

Piled  Maeku  10,1910.    No.  15,905, 

1.  Appearance.     When.  In  a  case  In  whicb  tbe  court  bas  Juriedtction 

of  the  subject  matter,  a  defendant  voluntarily  appears  to  resist 
ao  order  in  \\k  rase,  and  thereafter  answers  to  the  merits  ADd 
ashs  for  adirmative  relief,  he  thereby  makea  a  general  appear- 
ance In  the  action. 

2.  Appeal  in  Equity:    Motion   fob  New  Trial.     In  an  equity  case 

appealed  to  this  court,  If  It  Is  desired  to  review  alleged  errone- 
ous rulings  of  the  trial  court  as  to  the  reception  ot  evidence,  a 
motion  for  a  new  trial  must  be  filed  and  overruled  In  tbe  dis- 
trict court. 

3.  Tax  Certificates:    Ownership:    EvinsNCE.     Proof  of  Indorsement  ot 

a  taz  sale  certihcate  by  an  original   purchaser  and  poeseaalon 

by  an  Indorsee  are  prima  facie  evidence  of  ownership  of  It. 

.    Appeal  from  the  district  court  for  Holt  county:   WiL- 
LLVM  H.  \Vi;stovi:r,  JuoriE.    A^niied. 

Charles  0.  Whedon,  for  appellants. 

■J.  A.  Donohoc  and  .V,  F.  Hnrrittf/ton.  contra. 
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Letton,  J. 

In  September,  1895,  a  petition  in  an  action  to  foreclose 
certain  tax  certificates  was  filed  in  the  district  court  for 
Holt  county.  The  land  itself  was  made  defendant,  as 
were  also  the  owners  of  the  land,  John  Joseph  and  Wil- 
liam Grafe,  who  at  the  time  were  residents  of  Saunders 
county  in  this  state.  The  record  before  us  is  defective, 
confused,  and  incomplete,  and,  so  far  as  it  shows,  no  sum- 
mons was  ever  issued  or  served.  On  December  7,  1895, 
a  voluntary  dismissal  was  filed  by  the  plaintiff.  No  or- 
der of  dismissal  appears.  The  record  does  not  show  any 
appearance  of  the  defendants  by  answer  or  otherwise  at 
that  time.  About  four  years  afterwards,  on  December 
27,  1899,  a  motion  to  reinstate  the  case  was  filed  by  the 
plaintiff,  giving  as  a  reason  that  the  cause  was  dismissed 
by  mistake  and  that  the  defendants  had  never  paid  the 
tax  lien.  A  defective  notice  of  this  motion  was  personally 
served  upon  the  defendants,  and  the  record  shows  that  on 
February  7,  1900,  certain  objections  to  the  reinstatement 
of  the  case  were  filed  by  them.  These  objections  set  forth 
the  facts  as  to  the  filing  of  the  petition  and  the  dismissal, 
alleged  ^^that  more  than  four  years  have  elapsed  since 
plaintiff  dismissed  its  cause  of  action,  and  that  the  first 
legal  notice  to  reinstate  its  cause,  has  been  brought  to 
defendants^  notice  this  7th  day  of  February,  1900,"  with 
several  other  reasons  not  necessary  to  consider.  The 
journal  entry  shows  that  on  the  7th  day  of  February  a 
special  appearance  of  defendants  was  sustained,  and  that 
"defendants  thereupon  entered  voluntary  appearances  for 
the  purpose  of  resisting  the  motion  to  reinstate.  The 
matter  was  submitted  to  the  court,  and  the  court  finds 
that  this  action  was  wrongfully  and  improperly  dismissed 
and  was  dismissed  without  any  autliority."  The  court 
further  ordered  that  the  dismissal  be  set  aside  and  the 
action  reinstated,  to  which  the  defendants  excepted,  and 
pn  the  same  day  requested  and  were  grq^nted  40  days  in 
SO 
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ile  an  amended  answer.  On  June  12,  1901,  an 
s  filed  setting  up  a  number  of  defenses  to  the 
eging  that  tlie  plaintiff  was  not  the  real  party 
,  tliat  ttie  statute  of  limitations  had  run,  and 
■  court  "to  find,  order,   and  decree  that  the 

0  not  have  any  right,  title,  or  claim"  in  the 
ly  reason  of  the  alleged  taxes.     The  case  evi- 

quiescent  in  the  district  court  untfl  the  3d  of 
8,  when  it  wag  heard  upon  the  pleadings  and 
ind  the  court  found  generally  for  the  plaintiff, 
amount  due  for  taxes,  foreclosing  the  tax  lien, 
Bg  a  sale,  from  which  judgment  the  defendants 
lied.  The  principal  complaints  made  are  that 
was  without  jurisdiction  to  reinstate  the  case, 
is  no  competent  proof  of  the  assignment  of  the 
ates,  and  that  the  plaintiff  is  not  the  real  party 

'  the  reinstatement,  of  the  case,  it  was  clearly 
and  we  think  that  no  valid  judgment  could 
rendered  withoiit  sen'ice  of  summons  if  the 

1  had  not  voluntarily  submitted  themselves  to 
ction  of  the  court.  The  court  had  jurisdiction 
iject  matter,  but  it  had  no  jurisdiction  of  the 

defendants  until  they  appeared  and  litigated 
m  of  reinstatement,  and  upon  the  court  finding 
em  upon  this  point  they  voluntarily  answered 
rits,  and  asked  for  affirmative  relief.  By  so 
1^  waived  their  objections  to  the  jurisdiction, 
'mith,  57  Neb.  41;  Clegharn  v.  Waterman,  16 

e  tax  certificates  upon  which  the  action  is  based 
il  purchaser  was  W.  G.  Palmanteer,  and  upon 
»f  each  of  them  appears  an  assignment  to  the 
igned  by  Palmanteer.  His  signature  and  that 
nty  treasurer  were  identified  at  the  trial,  and 
1  were  ofl'ered  and  received  in  evidence  as  ex- 
n,  C  and  D,  over  the  objection  that  the  testi- 
cd  was  incompetent,  irrelevant  and  immaterlnl. 
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It  is  insisted  that  the  reception  in  evidence  of  the  ex- 
hibits did  not  include  the  assignment,  and  it  is  argued 
that  under  the  authority  of  Levy  v,  Cunningham^  56  Neb. 
348,  this  ruling  of  the  trial  court  was  erroneous.  No  mo- 
tion for  a  new  trial  was  made  calling  the  attention  of  the 
district  court  to  the  alleged  error.  The  cause  is  before 
us  for  trial  de  novo  upon  the  question  whether  the  judg-' 
ment  of  the  district  court  is  right  under  the  pleadings 
and  evidence,  and  alleged  errors  occurring  at  the  trial 
cannot  be  considered  in  the  absence  of  a  motion  for  a 
new  trial.  In  Leavitt  v.  Bartholomew,  1  Neb.  (Unof.) 
756,  it  is  said :  "Proof  of  indorsement  of  a  tax  sale  cer- 
tificate by  original  purchaser  and  possession  by  indorsee 
are  prima  facie  evidence  of  ownership  of  it."  We  think 
the  evidence  sustains  the  findings  of  the  trial  court  in 
this  regard. 

3.  As  to  the  contention  that  the  plaintiflf  is  not  the  real 
party  in  interest;  this  is  based  upon  an  affidavit  which 
appears  in  the  transcript,  but  which  forms  no  part  of  the 
bill  of  exceptions,  and,  hence,  cannot  be  considered. 
Without  this  there  is  no  e\idence  to  support  this  com- 
plaint. 

We  find  no  merit  in  the  defendants'  contentions.  The 
judgment  of  the  district  court  is  therefore 

Affirmed. 


State,  ex  bbl.  William  C.  Bullard  bt  al.,  appellants, 
V.  EDV7ARD  M.  Searle,  Jr.,  et  al.,  appellees. 

Filed  Mabgh  10, 1910.    No.  16,044. 

L  Statutes:  Constbtjction.  An  act  of  the  legislature  requiring  all 
corporations,  with  the  exception  of  those  belonging  to  certain 
classes,  to  file  articles  of  incorporation  with  the  secretary^  of 
state  and  an  act  establishing  a  standard  of  fees  for  such  services 
are  in  pari  materia,  and  should  be  construed  together. 

2. :   ,    Ordinarily  an  exception  in  a  statute  will  be  held 

to  apply  to  the  clause  or  sentence  immediately  preceding  it,  but 
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this  rule  te  not  unbending,  and  1(  a  couelderatlon 
bearing  upon  tbe  gublect  Indicates  a  ditterent  legl 
tbls  will  prevail  over  a  construction  based  upon 
syntax. 

S.  Corporations:  PiLiRO  Articles  or  Ikcx)bpobatioi*. 
ot  building  and  loan  associations,  etc..  In  sectloi 
Comp.  St.  1907,  examined,  and  held  to  apply  to  the 
section  requiring  every  corporation  to  flic  Its  art 
poratlon  In  the  office  of  the  secretary  of  state. 
that  such  exception  does  not  excuse  domestic  cor[ 
filing  such  articles  "with  the  county  clerk  Id  I 
which  their  headquarters  are  located." 

Appeal  from  the  district  conrt  for  Lancas 
WiLLARD  p.  Stewart,  Judge.    Reversed. 

Alfred  G.  Etlick,  for  appellants. 

William  T.  Thompson,  Attorney  General,  ax 
Martin,  contra. 

Letton,  J. 

The  relators  herein  ask  for  a  writ  of  mandai 
pe!  the  state  banking  board  to  isane  to  the 
Savings  &  Tjoan  Ass^iciation,  of  Omaha,  Nebn 
tificate  of  approval  of  the  articles  of  iucorpora 
the  constitution  and  by-laws  of  such  associa 
allege  that  they  have  incorporated  said  associa 
formity  with  the  laws  of  the  state,  that  the 
incorporation,  constitution  and  by-laws  have 
with  the  state  banking  board  and  the  audito 
accounts,  and  that  a  certificate  has  been  fik 
secretary  of  state  complying  with  the  statute,  1 
respondents  refuse  to  issue  to  the  association  i 
of  approval  and  authorization  to  transact  bus! 
alleged  that  the  state  banking  board  examin 
proved  their  articles  of  incorporation  and  ( 
and  by-laws  as  conforming  to  the  laws  of  the  si 
containing  a  just  and  etiuitable  plan  for  the  n 
Qt  thg  asRociiiHon's  busiqefis,  but  rofqsed  to  iss 
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cate  of  approval  until  the  association  should  file  the  ar- 
ticles of  incorporation  with  the  secretary  of  state  and 
pay  as  his  fee  therefor  the  sum  of  f  500.  Tliese  allegations 
are  in  the  main  admitted  by  the  respondents.  The  cause 
was  heard  upon  the  pleadings  by  the  district  court  for 
Lancaster  county,  which  denied  the  writ  because  the  as- 
sociation had  failed  to  file  its  articles  of  incorporation 
with  the  secretary  of  state.  Relators  have  appealed  to 
this  court. 

The  question  is  purely  one  of  statutory  construction. 
Its  determination  depends  upon  the  effect  to  be  given  to 
the  amendment  made  in  1897  of  section  126,  ch.  16,  Comp. 
St.  1895,  and  to  subsequent  laws  relating  to  the  subject. 
Prior  to  the  amendment  of  1897  the  law  relating  to  the 
filing  of  articles  of  incorporation  was  found  in  ch.  16, 
Comp.  St.  1895,  as  follows:  "Section  126.  Every  cor- 
poration, previous  to  the  commencement  of  any  business, 
except  its  own  organization,  when  the  same  is  not  formed 
by  legislative  enactment,  must  adopt  articles  of  incorpora- 
tion, ♦  ♦  ♦  and  have  them  recorded  in  the  office  of  the 
county  clerk  of  the  county  or  counties  in  which  the  busi- 
ness is  to  be  transacted,  in  a  book  kept  for  that  purpose. 

"Section  127.  Corporations  for  the  construction  of 
works  of  internal  improvement  must  also  file  in  the  office 
of  the  secretary  of  the  state  a  copy  of  their  articles  of  as- 
sociation, and  the  same  shall  be  recorded  in  a  book  kept 
for  that  purpose. 

"Section  132.  Any  corporation  formed  without  legislative 
enactment  may  Commence  business  as  soon  as  its  articles 
of  incorporation  are  filed  by  the  county  clerks  of  the  coun- 
ties, as  required  by  this  subdivision,  and  shall  be  valid  if 
a  copy  of  its  articles  be  filed  in  the  office  of  the  secretary 
of  state,  and  the  notice  required  be  publislied  within 
four  months  from  the  time  of  filing  such  articles  in  the 
clerk's  office." 

Under  these  provisions  a  corporation  was  authorized 
to  commence  business  as  soon  as  its  articles  of  incorpora- 
tion were  filed  in  the  office  of  the  county  clerk.    In  Live- 
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<uiha  Hotel  Co,,  5  Neb.  50,  73,  it  was  said,  speak- 
lese  sections:  "The  latter  section  modifies  the 
ly  what  may  be  considered  aa  an  explanatory 
iroviding  tliat  the  corporation  'may  commence 
as  soon  as  the  articles  of  incorporation  are  filed 
unty  cleric's  office',  instead  of  waiting  until  they 
ded,  and  by  making  the  validity  of  the  curpora- 
;nd  on  filing  a  copy  of  the  articles  with  the  sec- 
'  state,  and  upon  publication  of  the  notice  re- 

7  section  126  was  amended  to  read  as  follows: 

126,  Every  corporation,  previous  to  the  com- 
ut  of  any  business,  except  its  own  organization, 
!  same  is  not  formed  by  legislative  enactment, 
pt  articles  of  incorporation,  and  have  tbem  file<l 
ce  of  the  secretary  of  state  and  recorded  in  a  book 
hat  purpose,and  domestic  corporations  mast  also 
the  county  clerk  in  the  county  where  their  head- 
are  located,  except  mutual  insurance  companies, 
and  loan  companies,  loan  and  investment  com- 
,d  banking  institutions,  which  shall  be  filed  with 
auditor  and  state  banking  board.  All  mutual  in- 
ompanies,  building  and  loan  companies  and  loan 
itment  companies  required  by  law  to  file  articles 
state  auditor,  shall  file  a  certificate  with  the  sec- 
state,  stating  the  date  of  filing  with  the  auditor, 
3  place  of  business  and  names  of  storkholdera. 

organizations  incorporated  under  the  laws  of 
!,  that  have  been  approved  by  the  state  banking 
d  that  have  filed  articles  of  incorporation  with 
d,  shall  file  a  certificate  in  the  office  of  the  sec- 
state,  stating  the  date  of  filing  articles  with  said 
ime  and  place  of  business  and  names  of  stock- 
Provided,  that  this  act  shall  not  apply  to  mutual 

benefit  societies  or  associations" — and  sections 

127,  as  they  then  existed,  were  repealed.  Sec- 
rt.  II,  ch.  83,  Comp.  St.  1893,  relating  to  fees 
iling  of  articles  of  association  in  the  office  <^ 
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the  secretary  of  state,  was  as  follows:  ."For  receiving 
and  iBIing  articles  of  association,  corporations,  or  con- 
solidations, bonds,  oath  of  office,  each,  one  dollar.  For 
recording  the  same,  for  each  one  hundred  words,  ten 
cents."  In  1897  this  provision  was  amended  to  read  as 
follows:  "For  filing  articles  of  association,  incorpora- 
tion, or  consolidation,  domestic  or  foreign,  ten  dollai's, 
and  if  the  capital  stock  authorized  by  such  articles  ex- 
ceeds the  sum  of  one  hundred  thousand  dollars,  an  addi- 
tional filing  cliarge  of  ten  cents  for  each  one  thousand 
dollars  of  stock  authorized  in  excess  of  one  hundred 
thousand  dollars;  and  he  shall  also  charge  for  recording 
such  articles,  ten  cents  for  each  one  hundred  words  con- 
tained therein."  A  fee  of  $2  was  also  provided  for  re- 
ceiving and  filing  a  certificate  of  the  state  auditor  or  of 
the  state  banking  board.  The  changes  in  tlie  law  relative 
to  the  place  of  filing  articles  of  incorporation  and  in  the 
law  relating  to  the  fees  to  be  paid  to  the  secretary  of  state 
for  filing  articles  of  incorporation  and  certificates  of  the 
state  auditor  and  banking  board  took  place  at  the  same 
session  of  the  legislature,  are  in  pari  materia,  and  must 
be  construed  together.  They  evidence  an  intention  to 
deal  with  the  whole  subject  of  the  place  where  such  ar- 
ticles should  be  filed,  and  the  fees  to  be  paid  for  filing 
them,  and  fix  a  fee  for  the  filing  of  the  new  certificate 
required. 

It  is  the  contention  of  the  respondents  that  under  sec- 
tion 126,  as  amended,  domestic  building  and  loan  associa- 
tions are  required  to  have  their  articles  of  incorporation 
filed  and  recorded  in  the  office  of  the  secretary  of  state, 
that,  in  addition  to  this,  the  articles  must  be  filed  with 
the  state  auditor  and  with  the  state  banking  board;  and 
that  they  are  also  required  to  file  witli  the  secretai'y  of 
state  the  certificate  described  in  this  section.  The  re- 
lators construe  this  statute  to  mean  that  such  associa- 
tions are  only  required  to  file  their  articles  and  other 
required  papers  with  the  county  clerk,  with  the  state  audi- 
tor, and  with  the  state  banking  board,  and  that  the  only 
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thing  which  they  are  required  to  file  with  the  secretary 
of  state  is  a  certificate  stating  the  date  of  filing  of  its 
articles  with  the  auditor,  the  name  and  place  of  business, 
and  the  names  of  its  stockholders.  Among  the  recognized 
canons  of  statutory  construction  are  that,  in  construing 
amended  laws,  the  old  law,  the  miscliief  and  the  remedy 
must  be  considered,  and,  further,  that  wlien  a  general  law- 
is  in  force  upon  a  certain  subject,  all  subsequent  laws 
bearing  upon  the  same  subject  matter  must  be  considered 
with  the  general  law  as  if  the  two  separate  acts  formed 
part  and  parcel  of  the  same  amendment,  and  that  acts 
relating  to  a  special  subject  modify  general  laws  relating 
thereto.  Meyer-Cord  Co.  v.  Hill,  84  Neb.  89;  State  v. 
Omaha  Elevator  Co.,  75  Neb.  637.  From  all  enactments 
upon  the  same  general  subject  of  the  organization  of  cor- 
porations generally,  and  of  those  belonging  to  certain 
excepted  classes,  we  must  gather  the  intent  of  the  legis- 
lature, and  so  construe  an  ambiguous  statute  as  most 
certainly  to  carry  out  that  intent. 

In  respondents'  brief  it  is  argued  that  the  clause  in 
section  126  excepting  "mutual  insurance  companies, 
building  and  loan  companies,  loan  and  investment  com- 
panies and  banking  institutions",  etc.,  limits  the  clause 
beginning  with  the  words  "domestic  corporations."  This 
contention  is  based  upon  the  principle  that  exceptions 
and  provisos  should  be  construed  with  reference  to  the 
immediately  preceding  parts  of  the  clause  to  which  they 
are  attached,  unless  a  contrary  intention  is  evinced  by 
the  language  of  the  statute.  But  this  rule  is  subject  to 
the  exception  that  it  must  not  defeat  the  intent  of  the 
act,  and  is  qualified  by  the  other  rules  of  statutory  con- 
struction before  stated.  Ordinarily  an  exception  in  a 
statute  will  be  held  to  apply  to  the  clause  or  sentence  im- 
mediately preceding  it,  but  this  rule  is  not  unbending, 
and  if  a  consideration  of  all  statutes  bearing  upon  the 
subject  indicates  a  different  legislative  intent,  this  will 
prevail  over  a  construction  based  upon  the  rules  of  syn- 
tax.   If  adopted  in  respect  to  section  126,  this  construe- 
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tion  would  excuse  domestic  mutual  insiirauce  companies, 
building  and  loan  companies,  loan  and  investment  com- 
panies and  banking  institutions  from  filing  their  articles 
with  the  county  clerk  of  the  county  in  which  their  head- 
quarters are  located,  and  this,  we  think,  could  not  have 
been  the  legislative  intention.  The  purpose  of  the  legisla- 
ture seems  to  have  been  to  place  full  information  with 
regard  to  the  excepted  organizations  in  public  offices 
readily  accessible  to  any  one  in  the  county  where  the 
business  is  carried  on,  and  also  to  make  it  convenient  of 
access  to  the  banking  board,  and  other  interested  persons 
in  the  capital  of  the  state,  and  to  add  to  the  revenues  of 
the  state  by  increasing  the  filing  fees  required  of  all  other 
corporations. 

Respondents  also  argue  that  this  has  been  the  inter- 
pretation of  the  statute  ever  since  an  opinion  was  given 
by  the  attorney  general  in  1902.  There  is  no  proof  of  this 
allegation  in  the  answer,  and  we  think  it  is  not  so  public 
a  matter  that  we  may  take  judicial  notice  of  it.  In  cases 
of  doubt,  it  is  very  probable  that  the  attorney  general 
would  very  properly  incline  to  that  construction  most 
favorable  to  the  state.  It  is  also  probable  tliat  until  the 
filing  of  this  case  the  magnitude  of  the  capital  stock  of 
associations  previously  filed  has  not  been  so  gi^eat  as  to 
require  the  payment  of  heavy  fees,  and,  hence,  has  not 
warranted  the  institution  of  litigation  to  determine  tlie 
meaning  of  the  law.  However  this  may  be,  we  think  that 
long  continuing  contemporaneoils  construction  has  not 
been  shown  sufficient  to  justify  the  court  in  overriding 
what  we  believe  to  be  the  meaning  of  the  statute. 

What  was  the  legislative  intent  when  tlie  change  was 
made  in  1897  and  in  1899,  when  the  present  building  and 
loan  law  was  adopted?  The  amendment  of  1897  relieved 
the  excepted  associations  of  no  existing  burden,  but 
merely  reserved  to  them  privileges  which  tliey  tlien  pos- 
sessed^ and  imposed  upon  other  corporations  additional 
requirements  and  conditions  before  they  could  legally  in- 
corporate.    When  the  amendment  of  1897  was  adopted, 
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;lie  duty  of  an  insurauce  compauy  to  file  certain 
Ufa  in  the  office  of  the  auditor  of  state,  together 
e  articles  of  association  and  the  names  of  the 
Iders,  before  receiving  a  certificate  authorizing 
business.  Banking  institutions  were  also  required 
:  an  annual  report  to  the  auditor  of  their  condi- 
(ources  and  liabilities.  lo  1895  the  state  banking 
■as  created,  and  given  power  to  issue  charters  to, 
lave  general  super^'ision  over  and  control  of,  any 
corporations,  partnerships  and  individuals  trans- 
.  banking  business. 

99,  two  years  after  these  amendments,  the  present 
ating    to    building    and    loan    associations    was 

This  is  a  complete  mea;  ire,  treating  of  the  or- 
on,  managenieut  and  powers  of  all  such  associa- 
9th  foreign  and  domestic,  and  providing  for  the 
pon  which  they  may  be  permitted  to  do  busiuef^s, 
the  state.  J>aw8  1899,  eh.  17.  The  title  to  this 
i>ng  other  things,  provides:    "Ad  act  to  provide 

organization,  government,  regulation,  esamina- 
porting,  and  reorganizing  or  winding  up  of  the 
;  of  associations  now  or  hereafter  incorporated 
le  laws  of  this  state,  and  which  shall  be  organized 
;hi8  state  for  the  purpose  of  raising  money  to  be 
imong  its  members;  •  •  •  and  for  the  exam- 
of  their  articles  of  incorporation,  constitution 
aws,  and  all  amendments  thereto,  by  the  auditor 
c  accounts,  state  treasurer  and  attorney  general, 
Dg  the  state  banking  board,  and  their  certificate 
ival,  if  approved  under  this  act,"  Section  2  gives 
e  banking  board  power  "to  issue  certificates  of 
I  and  authorization  to,  and  shall  have  general 
ion  over,  and  control  of,  any  and  all  associa- 
3  organized.  "Section  15.  A  copy  of  the  articles 
poration,  constitution  and  by-laws  of  every  such 
ion  shall  be  filed  in  the  office  of  the  state  banking 
fhicli  board,  or  any  two  of  the  meu'bers  thereof, 
amine  the  same  carefully,  and  if  they  find  that 
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j^aid  articles  of  incorporation,  constitution  and  by-laws 
conform  with  the  requirements  of  this  act  and  contain 
a  just  and  equitable  plan  for  the  management  of  the  as- 
sociation's business,  they,  or  any  two  of  them,  shall  issue 
to  such  association  a  certificate  of  their  approval  of  such 
articles  of  Incorporation,  constitution  and  by-laws;  but  if 
they,  or  any  two  of  them,  find  the  provisions  of  such  ar- 
ticles of  incorporation,  constitution  and  by-laws  to  be 
unjust  or  inequitable  or  oppressive  to  any  class  of  share- 
holders, they  shall  withhold  their  approval."  This  sec- 
tion further  provides  for  like  approval  as  to  amendments. 
Section  22  requires  existing  associations  to  comply  with 
the  provisions  of  the  act  by  filing  a  certified  copy  of  its 
articles  of  incorporation,  constitution  and  by-laws  with 
the  state  banking  board,  unless  such  copy  shall  have  been 
filed  with  the  auditor  of  public  accounts  prior  to  the  time 
the  act  took  efifect.  Sections  24fl^,  b^  c,  d,  require  similar 
filing  with  the  state  banking  board  as  to  a  foreign  asso- 
ciation of  its  charter,  or  articles,  and  constitution  and 
by-laws,  the  laws  of  the  foreign  state,  and  a  sworn  state- 
ment as  to  its  financial  condition,  whereupon,  if  approved, 
the  banking  board  may  grant  annually  certificates  giving 
such  foreign  association  leave  to  transact  business  for 
the  current  year. 

CJonstruing  section  126,  as  amended  in  1897,  with  these 
provisions  of  the  building  and  loan  act  of  1899,  we  think 
it  was  the  intention  of  the  legislature  to  place  the  entire 
control  of  such  associations  in  the  hands  of  the  state 
banking  board.  As  a  measure  of  precaution,  it  also  re- 
quired their  articles  of  incorporation  to  be  filed  with  the 
state  auditor,  as  well  as  with  the  state  banking  board, 
presumably  for  the  reason  that  the  state  auditor  is  a 
constitutional  officer,  the  tenure  of  whose  office  does  not 
depend  upon  a  mere  legislative  act,  while  the  banking 
board,  being  the  creature  of  statute,  might  at  any  session 
of  the  legislature  be  abolished.  The  information  fur- 
nished by  the  filing  of  the  articles  of  incorporation,  the 
constitution  and  the  by-laws  of  the  association  is  neces- 
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sary  to  the  state  banking  board  in  its  control  ol 
ness  of  BDch  associations,  and,  hence,  tlie  lav 
that  they  must  be  filed  with  that  board,  and  al 
constitutional  officer  of  a  lixed  tenure  of  office, 
is  given;  for  a  person  seeking  information  at  th 
the  secretary  of  state,  as  he  naturally  would  do 
provisions  of  the  former  acts,  would  find  a  cen 
file  showing  that  these  documents  had  been 
the  state  auditor,  tlie  date  of  filing  the  same 
names  of  the  stockholders.  The  act  of  1899  r 
the  organization  of  insurance  companies  is  fu 
dence  of  this  intention,  though  aft«rward8  de 
valid.  We  can  see  no  reason  in  requiring-the  i 
be  filed  with  the  secretary  of  state,-  another  c 
filed  with  the  state  auditor,  and  stil!  another  c 
filed  with  the  state  hanking  board,  and,  in  at 
these  filings,  to  require  a  certificate  to  be  filed 
secretjiry  of  state  showing  the  filing  of  the  art 
the  auditor;  and,  unless  such  an  intention  of  I 
plain,  it  ought  not  to  be  imputed  to  the  legislat 
veying  the  whole  field  of  legislation  in  this  r 
are  satisfied  that  tlie  respondents  are  not  justii 
fusing  to  issue  a  certificate  upon  the  sole  groum 
relators  have  not  paid  to  the  secretary  of  stat< 
of  11)00  as  a  filing  fee,  and  filed  io  his  office  tl 
of  incorporation. 

The  judgment  of  the  district  coart  is  reverse 
cause  remanded  for  further  proceedings. 

Bl 

ROSB,  J.,  not  sitting. 
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State,  ex  rbl.  Ella  May  Nelson,  appellee,  v.  Lincoln 
Medical  College  et  al.,  appellants. 

Filed  March  10. 1910.    No.  16,048. 

Judgmont:  Petition  to  Vacate:  Sufficiency.  Iu  a  proceeding 
brought  under  section  602  of  the  code  to  open  up  a  Judgment 
on  account  of  fraud  after  the  expiration  of  two  years  from  its 
rendition,  if  the  petition  fails  to  set  forth  that  the  facts  were 
not  discovered  within  two  years  thereafter,  and  fails  to  show 
any  reason  why  the  two  years  should  be  extended,  it  is  not  error 
for  the  district  court  to  refuse  to  take  jurisdiction,  and  on 
motion  strike  the  petition  from  the  flies. 

Appeal  from  the  district  court  for  Lancaster  county: 
Willard  E.  Stewart,  Judge.    Afflrmcd. 

Tibbets  &  Anderson,  for  appellants. 

Charles  0.  Whedon  and  James  A,  Brown ,  contra. 

Lbtton,  J. 

This  is  an  appeal  from  an  order  of  the  district  court 
striking  from  the  files  a  petition  of  respondents  to  set 
aside  the  judgment  formerly  rendered  in  this  case,  and 
to  be  permitted  to  file  additional  and  supplemental  re- 
turns to  the  writ  of  mandamus  heretofore  issued,  for  the 
alleged  reason  that  the  relator  peri)etrated  a  fraud  in  the 
trial  of  the  case  by  giving  false  and  perjured  testimony 
in  a  material  matter;  that  the  false  testimony  was  know- 
ingly and  fraudulently  given  and  produced  for  the  pur- 
pose of  substantiating  a  material  issue  in  the  case.  The 
allegations  of  fraud  and  perjury  are  set  out  fully  and 
specifically  in  the  petition,  and,  thou^ijli  objected  to  by 
the  respondents,  are  suflficit  A]y  specific  to  warrant  the 
district  court  to  take  proofs,  and  if  satisfied  of  their 
truth  and  materiality  to  set  aside  tlie  jud^^nient.  The 
most  serious  qucf'tion  is  with  ro^ard  to  wliotlier  the  ap- 
plication was  made  in  tw^  nuder  the  provisions  pf  se(> 
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tion  609  of  the  code.  This  section  provides:  "Proceed- 
ings to  vacate  or  modify  a  judgment  or  order,  for  the 
causes  mentioned  in  subdivisions  4,  5  and  7  of  section  602 
must  be  commenced  within  two  years  after  the  judgment 
was  rendered  or  order  made,  unless  the  party  entitled 
thereto  be  an  infant,  or  person  of  unsound  mind,  and 
then  within  two  years  after  removal  of  such  disability/' 
This  proceeding  is  brought  under  subdivision  4  of  sec- 
tion 602,  and  consequently  must  be  commenced  within 
two  years.  The  judgment  sought  to  set  aside  was  ren- 
dered June  27,  1906.  The  present  application  was  £Qed 
November  27,  1908,  and  consequently  beyond  the  time 
limit  fixed  by  the  statute,  unless  some  reason  for  not 
filing  it  within  the  two  years  appears  in  the  petition. 
The  allegations  with  respect  to  this  in  the  petition  are  as 
follows:  "TJiese  respondents,  and  each  of  them,  further 
allege  that  they  had  no  knowledge  of  such  fraud  and 
forgery,  and  no  knowledge  that  the  said  Ella  May  Nelson 
had  testified  falsely,  and  no  knowledge  that  said  diploma 
was  a  forgery  until  a  long  time  after  the  judgment  was 
rendered  in  this  case  in  this  court,  and  after  an  appeal 
and  submission  of  the  case  to  the  supreme  court  of  the 
state  of  Nebraska,  and  that,  upon  learning  of  said  facts, 
these  respondents,  and  each  of  them,  made  application  to 
the  supreme  court  of  the  state  of  Nebraska  for  permission 
to  reopen  said  case  in  said  court  and  take  additional  tes- 
timony; that  said  application  was  denied,  for  the  reason 
that  the  supreme  court  had  no  jurisdiction  to  grant  such 
application,  but  that  the  proper  forum  for  such  applica- 
tion was  in  the  district  court  of  Lancaster  county,  Ne- 
braska." There  is  nothing  in  the  facts  alleged  to  show 
that  full  knowledge  did  not  come  to  the  respondents 
within  the  two  years,  and,  the  statutory  period  having 
elapsed,  it  was  incumbent  on  the  petitioners  to  allege 
some  facts  excusing  the  failure  to  comply  with  the  stat- 
ute. While  we  are  not  bound  to  do  so,  we  have  taken 
pains  to  examine  the  records  in  this  court  as  to  the  time 
of  appeal  and  submission  of  the  case.    The  transcript  on 
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appeals  was  filed  in  this  court  December  26,  1906,  and 
the  case  submitted  December  3,  1907.  There  remained 
18  montlis  after  the  appeal  was  taken,  and  6  months  and 
24  days  after  the  submission  of  the  case,' until  the  ex- 
piration of  the  two-year  period  within  which  the  petition 
might  have  been  filed.  It  was  held  in  Van  Antwerp  v, 
Lathropy  70  Neb.  747,  in  which  case  a  similar  petition 
was  filed  two  years  and  six  months  after  the  rendition  of 
judgment,  that,  "where  such  a  petition  fails  to  set  forth 
that  the  facts  were  not  discovered  within  two  years  of 

the  trial,  and  fails  to  show  any  reason  for  extendii^g  the 
two  years  allowed  by  statute  for  setting  aside  judgments 
for  fraud,  equity  is  powerless  to  relieve."  The  rule  would 
certainly  not  be  more  liberal  in  a  purely  statutory  pro- 
ceeding. The  petition  failing  to  show  a  case  in  which  the 
district  court  had  power  to  act,  the  order  striking  it 
from  the  files  was  justified. 
The  judgment  of  the  district  court  is  therefore 


Affirmed. 


Frank  H.  Parsons,  appellee,  v.  Prudential  Real 
Estate  Company  et  al.,  appellants. 

Piled  March  10,-1910.    No.  16,542. 

1.  Tax  Sales:  Right  of  Redemption.  The  right  of  redemption  from 
a  tax  sale  under  the  scavenger  act  la  a  property  right  belonging 
to  those  having  an  interest  in  the  real  estate,  and  not  to  a  mere 
trespasser. 

2. :    Confirmation:    Notice.    An  actual  occupant  of  real  estate, 

either  claiming  an  interest  therein  in  privity  with  the  owner,  or 
claiming  title  or  a  right  of  possession  adversely  to  the  owner, 
has  such  an  interest  in  the  property  as  that  notice  to  him  la 
essential  before  a  valid  confirmation  of  such  sale  can  be  had; 
but  a  mere  trespasser  claiming  no  title  or  interest  in  the  prop- 
erty, and  having  no  duty  to  pay  the  taxes,  is  not  an  actual  occu- 
pant upon  whom  personal  service  of  notice  must  be  had  in  order 
to  vest  the  court  with  Jurisdiction  to  confirm  the  sale. 
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:    Redbmptiok.    The  owner  of  land  sold  u 

such  proceedlngB  under  the  Bc&venger  act 
Is  not  entitled  to  redeem  from  the  Bale  at  s 
years  from  >flnal  conflrmatlon.  In  BUch  case 
runs  from  the  sale  by  the  county  t 


ArrEAi,  from  the  district  court  for  : 
AiJJXANDEH  C.  Troup,  Judge.     Reverse 

D.  C  PattcvRon,  for  appellants. 

Charles  Itatlclle,  contra. 

Letton,  J, 

Tliis  action  was  bronght  by  the  ownei 
estate  in  Douglas  county  for  the  purpose 
a  tax  deed  issued  under  tlie  provisions 
law.  Tlie  real  estate  was  included  in  thi 
rendered  in  the  1304  tax  suit.  On  the  1 
1905,  it  was  sold  by  the  county  tn-asur 
terson,  tnifetee,  who  has  since  paid  the 
city,  state  and  county  taxes  thereon.  I 
as  described  in  section  33,  ch,  75,  laws 
1903,  sec.  lOGTfi)  was  issued  for  f>epsom 
owners  or  occupants.  On  tlie  17th  of  0 
affidavit  was  filed  for  the  service  of  fiua 
lication  uixm  "the  unitnown  owners,  and 
Parsons."  It  alleged  that  Parsons  was  . 
tlie  state,  and  was  interested  in  the  real 
tlier  alleged  that  reasonable  diligence  hi 
ascertain  the  names  of  the  owners,  bui 
could  not  be  asrertaiued.  A  "final  notiC' 
with  the  statute,  direcled  "to  Frank  II. 
and  the  unknown  owners,  and  to  the  c 
real  estate  desi-ribtid  below,"  and  describi 
was  duly  published.  On  the  16th  day  of 
the  sale  was  confirmed  by  the  district  i 
notice,  and  a  treasurer's  deed  was  exeou 
3907.     T.i^.sdeed  w;;:;  Hv^:::.l     Aftorwn; 
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was  made  to  the  Prudential  Real  Estate  Company,  which 
now  claims  to  be  the  owner  of  the  property.  In  his  peti- 
tion the  plaintiff  asks  to  be  allowed  to  redeem  from  the 
sale,  and  offers  to  pay  the  amount  bid  at  the  tax  sale, 
with  interest  and  costs,  and  subsequent  taxes  with  in- 
terest. 

The  plaintiff  bases  his  right  to  redeem  upon  two  prop- 
ositions: First,  that  in  the  fall  and  summer  of  1906  one 
Wesley  Parker  was  in  the  actual  occupancy  of  the  real 
estate,  and  that,  no  final  notice  being  served  upon  him  as 
required  by  statute,  the  confirmation  proceedings  were 
void;  second,  that  even  if  the  confirmation  proceedings 
were  valid,  he  is  entitled  to  redeem  at  any  time  within 
two  years  after  the  confirmation  of  the  sale.  Section  33, 
ch.  75,  laws  1903  (Ann.  St  1903,  sec.  1067.6),  provides: 
"It  shall  be  the  duty  of  the  holder  of  every  tax  certificate 
(other  than  the  state,  county  or  city)  to  cause  a  notice, 
which  shall  be  termed  'final  notice'  to  be  served  ui)on  the 
owner,  as  well  as  every  person  in  actual  occupancy  of 
the  lands  or  lots  purchased,  not  less  than  three  months 
nor  more  than  six  months  from  the  expiration  of  the 
period  of  redemption."  This  section  further  prescribes 
the  duties  of  the  purchaser  with  respect  to  the  issuance 
of  final  notice,  the  contents  of  the  notice,  and  the  manner 
of  service,  both  in  the  county  within  which  suit  was 
brought,  and  other  counties  of  the  state.  Section  34 
(sec.  10677)  provides:  "Where  the  owner  of  any  real 
estate  is  a  nonresident  of  the  state  or  cannot,  with  rea- 
sonable diligence,  be  found  therein,  or  in  cases  where  the 
name,  or  names,  of  such  owner,  or  owners,  cannot  be 
ascertained  by  the  exercise  of  reasonable  diligence,  it 
shall  be  suflScient  for  the  owner  or  holder  of  any  certifi- 
cate of  tax  sale  to  cause  service  of  final  notice  to  be  made 
upon  the  person  actually  occupying  such  real  estate,  in 
the  manner  above  provided,  and  to  cause  a  notice  sub- 
stantially like  the  sheriff's  final  notice,  signed  by  such 
owner,  his  agent,  op  attorney,  to  be  published  ooce  a  week 
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for  three  consecutive  weeks  in  some  newspaper  of  gen- 
eral circulation  in  the  county  where  the  land  is  located, 
or  if  no  newspaper  be  published  in  the  county,  then  in 
some  newspaper  published  in  the  judicial  district.'*  This 
section  further  provides  for  the  filing  of  an  affldjavit  prior 
to  the  publication,  in  order  to  authorize  the  same.  The 
plaintiff  insists  that  the  testimony  establishes  "actual 
occupancy"  by  Wesley  Parker  at  the  time  notice  was  re- 
quired. Parker's  testimony,  which  is  all  there  is  on  this 
point,  is  vague  and  indefinite.  It  shows  that  Parker  in 
1906,  without  leave  or  license  from  the  ow^ner,  entered 
upon  this  lot,  and  cultivated  it  in  connection  with  cer- 
tain other  lots  in  the  same  block,  which  he  had  leased; 
that  he  planted  potatoes  and  corn  thereon,  and  that  all 
of  the  corn  on  the  stalks  was  not  removed  before  Janu- 
ary, 1907.  He  did  not  live  on  the  lot,  was  a  mere  tres- 
passer, paid  no  rent,  but  took  possession  and  cropped  the 
ground  that  year.  Section  3,  art.  IX  of  the  constitution, 
provides:  "The  right  of  redemption  from  all  sales  of 
real  estate,  for  the  non-payment  of  taxes  or  special  as- 
sessments of  any  character  whatever,  shall  exist  in  favor 
of  owners  and  persons  interested  in  such  real  estate,  for 
a  period  of  not  less  than  two  years  from  such  sales 
thereof;  provided ,  that  occupants  shall  in  all  cases  be 
served  with  personal  notice  before  the  time  of  redemp- 
tion expires."  The  statute  merely  carries  out  this  con- 
stitutional provision. 

The  question  for  determination  is,  therefore,  w^hether 
a  mere  trespasser,  not  residing  upon  the  land,  but  tem- 
porarily cultivating  the  same,  is  an  "actual  occupant"  to 
whom  notice  must  be  given.  The  terms  "occupant"  or 
"actual  occupant"  are  not  always  susceptibte  of  precise 
definition.  Their  meaning  may  vary  according  to  the 
context.  The  idea  which  the  lawmakers  intended  to  con- 
vey must  be  gathered  from  a  consideration  of  the  purpose 
of  the  constitutional  provisions,  and  of  the  statutes  in 
which  the  terms  are  used,  as  well  as  from  the  ordinary 
definitions  given  by  lexicographers.     Ordinarily  the  oc- 
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it  of  land  is  one  in  tlie  actual 
i.  "Occupant"  is  defined  in  the 
'One  who  occupies;  an  inhabit- 
uai  possession,  as  a  tenant,  who 

distinction  from  the  landlord, 
tive  possession."  The  Standard 
occupies;  especially,  a  tenant  in 
i  distinguished  from  the  actual 
'Cutting  V.  Patterson,  82  Minn, 

is  defined  as  an  open,  visible 
led  from  the  constructive  poB- 
legal  title.  'Actual  possession' 
meaning.  It  means  possession 
1  entry  upon  the  premises  and 

Black,  Law  Diet.  29,  30.  The 
d  in  2  Bouvier,  Law  Diet.  254, 

ork  provide  that,  whenever  any 
d  be  at  the  time  of  the  convey- 
incy  of  any  person,"  written  no- 
le  time  of  redemption.  In  SjiiUh 
.)  300,  it  was  held  that  it  was 
not  necessary  that  the  occupation  should  be  by  the  owner, 
or  by  a  person- having  an  interest  in  the  land,  to  re(]uire 
service  upon  the  occupant,  and  that  the  statute  calls  for 
the  service  of  notice  wherever  there  is  an  occupancy  by 
any  person,  whether  he  is  interested  in  the  land  or  not. 
This  holding  was  based  upon  the  provisions  of  the  laws 
of  that  state  under  which  a  mere  occupant  of  land  was 
subject  to  assessment  and  taxation  for  tlie  real  estate 
occupied,  and  which  also  provided  that  "the  occupant  or 
any  otiier  person"  might  redeem  the  land  from  tax  sale. 
In  that  state,  therefore,  tlie  broad  definition  of  an  occu- 
pant as  one  in  possession  seems  to  apply.  But  the  pro- 
visions of  the  Nebraska  statute  are  very  different  from 
those  of  New  York,  The  right  of  redemption  under  sec- 
tion 27  of  the  act  (laws  1903,  cb,  75)  is  limited.  It  pro- 
vides:    "Any  person,  or  corporation,  having  an  interest 
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in  any  real  estate  against  which  a  decree  has  been  en- 
tered shall  have  the  right  to  redeem  from  such  decree  by 
paying  to  the  county  treasurer.    ♦    ♦    ♦    Any  redemption 
shall  inure  to  the  benefit  of  any  person  having  the  legal 
or  equitable  title  to  the  property  redeemed."    The  right' 
of  redemption  under  our  law  is  a  property  right  belong- 
ing to  those  having  an  interest  in  the  real  estate,  and  not 
to  a  mere  trespasser.    A  reasonable  interpretation  of  our 
law  would  seem  to  be  that  any  occupant  of  real  estate 
claiming  an  interest  therein,  either  through  some  con- 
veyance, license,  lease,  contract,  or  any  other  act  in  priv- 
ity with  the  owner,  or  any  occupant  claiming  title  or  a 
right  of  possession  adversely  to  the  owner,  would  have 
such  an  interest  in  the  property  as  that  notice  to  him 
would  be  essential  before  a  valid  confirmation  could  be 
had,  but  that  a  mere  trespasser,  claiming  no  title  or  in- 
terest in  the  property  either  in  privity  with,  or  adverse 
to,  the  actual  owner,  whose  possession  was  a  mere  entry 
for  cropping  purposes,  as  Parker  had,  and  having  no 
duty  to  pay  the  taxes,  is  not  an  actual  occupant  upon 
whom  personal  service  of  notice  must  be  had  in  order  to 
vest  the  court  with  jurisdiction  to  confirm  the  sale.    The 
later  cases  in  New  York  support  this  view.     People  v. 
Campbell,  143  N.  Y.  335 ;  People  v.  Turner,  145  N.  Y.  451. 
To  the  same  eflfect  are  Cutting  v.  Patterson,  82  Minn. 
375,  Drake  v.  Ogden,  128  111.  603,  and  Whities  v.  Farsons, 
73  la.  137.    We  are  of  opinion  tliat  the  evidence  does  not 
establish  that  Parker  was  an  actual  occu]Tant  upon  whom 
it  was  essential  to  jurisdiction  that  a  final   notice  be 
personally  served,  and  that  the  confirmation  was  author- 
ized. 

It  is  next  contended  that,  even  if  the  sale  was  valid, 
it  was  not  complete  until  leonfirmation,  and  thjait  itJve 
owner  of  the  property  is  entitled  to  two  yeare  jafter  itji^ 
confirmation  and  completion  of  the  sale  withi^  which  :t9 
redeem.  The  plaintiff  relies  upon  the  case  of  Smith  i;.. 
Camahan,  83  Neb.  667,  in  which  it  was  held  that  the  tw^ 
^ear  ri^ht  of  redemption  granted  by  the  constitutioxi  jetjv 
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plied  to  judicial  sales  for  unpaid  taxes,  as  well  as  to 
administrative  sales.  He  also  cites  Logan  County  v. 
Carnahan,  66  Neb.  685;  Selhy  v.  Pueppka,  73  Neb.  179; 
Wood  D.  Speck,  78  Neb.  435,  and  Barker  v.  Hume,  84 
Neb.  235.  In  none. of  these  cases  were  the  proceedings 
brought  under  the  statute  under  consideration.  No  ad- 
ministrative sale  by  the  county  treasurer  had  been  made, 
and  the  action  in  each  of  these  cases  was  for  the  fore- 
closure of  a  tax  lien.  The  proceedings  had  were  sub- 
stantially the  same  as  in  the  foreclosure  of  mortgages. 
No  sale  took  place  until  that  made  by  the  sheriff  under 
the  decree,  a,nd  no  period  of  redemption  from  the  sale 
was  conferred  by  the  statute  under  which  the  suit  was 
brought.  Under  such  circumstances  it  was  held  that  the 
provisions  of  the  constitution,  giving  the  owner  two 
years  to  redeem  from  tax  sales,  were  mandatory  and  self- 
executing,  and  that,  since  the  only  sale  had  was  the 
judicial  sale,  the  redemption  period  did  not  expire  until 
two  years  after  the  completed  sale.  But  the  statute 
under  which  the  sale  of  this  real  estate  was  had  presents 
entirely  different  provisions  and  conditions.  It  provides 
fop  a  sale  by  the  treasurer  under  the  decree,  but  it  also 
protects  and  enforces  the  two-year  redemption  period 
before  the  confirmation,  and  thus  specifically  provides  a 
manner  of  operation  for  the  constitutional  guaranty 
which  was  lacking  in  the  cases  relied  upon,  and  which  in 
such  cases  required  the  intervention  of  the  court  to  be 
made  effective.  While  in  the  Carnahan  case  it  was  prop- 
erly said  that  the  sale  was  a  judicial  sale,  and  that  it  was 
the  completed  sale  from  which  the  owner  had  a  right  to 
redeem,  the  "judicial  sale"  spoken  of  was  of  a  different 
character,  and  the  rights  of  the  landowner  thereunder 
were  based  upon  a  different  proceeding  from  the  sale 
under  consideration.  The  reasons  for  the  rule  of  that 
case  do  not  appear  in  these  proceedings,  and  the  rule  is 
not  applicable  to  such  a  sale.  In  the  one  case  no  statute 
provided  for  the  right  of  redemption,  in  the  other  the 
matt^  has  been  fully  provided  for.    To  hold  as  the  plain- 
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tiff  desires  would  practically  nullify  or  render 
the  beneficent  operations  of  the  scavenger  ac 
poning  the  final  completion  of  a  title  under  si 
four  years  from  the  time  of  sale.  This  couk 
been  the  intention  of  the  legislature,  and  we  ( 
warranted  in  thus  emasculating  the  purpose  ■ 
So  far  as  appears  from  this  record,  the  proceed 
the  sale  and  confirmation  were  regular  in  al 
and  the  right  of  redemption  expired  on  the  1' 
February,  1907. 
This  being  so,  the  judgment  of  the  district  i 


Reese,  C.  J.,  dissenting. 

I  cannot  agree  to  the  conclusion  of  my  assoc 
the  disposition  of  this  case.  Section  3,  art.  IX 
stitution,  provides  that  "occupants  (of  real  < 
for  taxes)  shall  in  all  cases  be  served  with  p( 
tice  before  the  time  of  redemption  expires." 
tion  of  the  constitution  is  followed  up  by  secti' 
77,  art.  I,  Comp.  St.  1909,  which  requires  that 
under  consideration  shall  "be  served  on  every 
actual  possession  or  occupancy  of  such  land  or 
until  that  is  done,  "no  purchaser  at  any  sale  f( 
Ms  assignee,  shall  be  entitled  to  a  deed  for  t! 
lot  so  purchased."  Section  33,  ch.  75,  laws  , 
and  quoted  in  the  majority  opinion,  is  equally 
requiring  the  final  notice  to  be  served  upon  ' 
son  in  the  actual  occupancy  of  the  lands  or  loti 
mind  there  can  be  no  kind  of  doubt  but  that  I 
an  "occupant"  of  the  lot  in  question.  He  wa 
ing  it,  raising  annual  crops  thereon.  He  acti 
pied  it.  He  was  in  possession  of  it.  A  stra 
not  have  legally  divested  him  of  that  possess 
terfered  with  his  occupancy.  As  to  all  the  wo 
the  owner,  his  possession  was  unassailable, 
for  the  bolder  of  the  tax  certificate,  or  the  pv 
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tax  sale,  to  inquire  into  the  right  of  such  an  occupant,  or 
why  he  is  there,  and,  if  not  in  privity  witli  the  owner, 
that  his  possession  and  occupancy,  such  as  it  may  be,  if 
actual,  shall  or  may  be  ignored?  I  do  not  so  read  the 
constitution  nor  the  statutes.  . 


Joseph  J.  Young,  Administrator,  appellee,  v.  Marion 
G.  Rohrbough  et  al.;  Commercial  Building  Com- 
pany, APPELLANT, 

Fmm  Mabch  10, 1910.    No.  15,690. 

Trial:  Verdict.  Where  all  of  the  defendants  are  by  the  court's  in- 
structions placed  in  the  same  relation  with  respect  to  plaintiff, 
a  verdict  in  favor  of  two  defendants  and  against  another,  based 
upon  conflicting ,  evidence  which  is  the  same  as  to  all  of  the 
defendants,  will  not  be  permitted  to  stand. 

Rehearing  of  case  reported  in  84  Neb.  448.  Former 
judgment  vacated  and  judgment  of  district  court  re- 
versed. 

Root,  J. 

An  oral  argument  has  been  made  by  counsel  for  both 
parties  on  defendant's  application  for  a  rehearing.  Boing 
more  fully  advised,  we  conclude  that  our  judgment  sliould 
be  for  the  defendant  Commercial  Building  Company. 
The  statement  of  facts  in  our  first  opinion  is  correct,  but 
will  be  repeated. 

The  building  in  question  was  constructed  by  tlie  Rohr- 
bough brothers,  Marion  G.  and  George  A.  Tlie  evidence 
tends  to  prove  that  the  first  and  second  stories  of  the 
structure  were  constructed  for  college  and  office  purposes, 
the  third  story  was  designed  for  lodge  and  public  as- 
sembly rooms,  and  the  fourth  story  for  a  gymnasium. 
Attev  the  building  was  completed  the  Rohrboughs  rented 
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the  third  story  to  a  Mr.  Baright  "to  be  used  for  lodge, 
society,  cliurch  and  other  gatherings  except  public  dances, 
also  for  office  purposes."  The  room  where  Mrs.  Young 
was  injured  was  constructed  for  lodge  purposes,  and  was 

_  * 

sublet  by  Baright  to  a  Ben  -Hur  lodge,  of  which  she  was 
a  member.  Subsequently  the  Rohrboughs  conveyed  the 
lots  and  building  to  the  defendant  Commercial  Building 
Company,  a  corporation.  We  infer,  although  the  evidence 
is  not  clear  upon  that  point,  that  after  the  last  named  lease 
was  executed  the  Commercial  Building  Company  rented 
the  attic,  or  fourth  story,  to  the  Y.  M.  C.  A.  The  Rohr- 
boughs and  C.  C.  Shimer  own  all  of  the  stock  of  the  defend- 
ant corporation,  and  constitute  its  board  of  directors,  but 
the  evidence  does  not  show  that  any  one  other  than  the 
Rohrboughs  attended  to  the  business  of  the  corporation. 
The  room  under  consideration  is  in  the  southwest  comer 
of  the  building.  The  fourth  floor  and  the  roof  of  the  struc- 
ture are  supported  by  a  series  of  trusses  running  east  and 
west.  In  constructing  the  east  partition  of  said  lodge 
room,  a  truss  was  built  north  and  south  in  the  line  of  the 
partition  to  sustain  part  of  the  third  floor.  One  end  of 
the  truss  was  anchored  in  the  south  wall  of  the  building, 
and  the  north  end  was  supported  by  a  stirrup  attached  to 
the  lower  cord  of  one  of  the  east  and  west  trusses  su- 
staining the  fourth  floor  and  the  roof.  Studding  were 
placed  within,  and  flush  with,  the  frame  of  the  north  and 
south  truss,  and  laths  were  fastened  across  tlie  studding 
and  the  truss,  so  that  there  was  no  jchance  for  the  plaster- 
ing to  clinch  at  the  points  where  the  laths  crossed  the 
surface  of  the  truss. 

Plaintiff  alleges  the  building  was  negligently  con- 
structed in  many  particulars  with  reference  to  the  plan 
adopted,  the  material  used,  the  construction  and  suj)- 
I)ort  of  the  trusses,  and  the  manner  in  which  the  east 
wall  of  said  room  was  lathed  and  plastered.  Plaintiff 
further  charges  that  the  fourth  story  of  said  building 
was  not  constructed,  and  should  not  have  been  used, 
for  a  gymnasium;  that,  when  the  patrons  of  the  gym- 
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nasinm  exercised  therein,  the  building  vibrated  so  as  to 
loosen  and  eventually  dislodge  the  plastering  upon  tlie 
walls  of  said  room;  that  the  defendants,  with  knowl- 
edge of  the  facts,  negligently  permitted  the  building  to 
be  used  as  aforesaid,  and  as  a  proximate  result  a  quan- 
tity of  plastering  was  detached  from  the  east  wall  of 
said  room  and  precipitated  upon  Mrs.  Young  to  her  fatal 

injury* 

The  court  by  its  sixth  instruction  informed  the  jury 

that  if  the  defendants  Rohrbough  negligently  constructed 
the  building  in  question,  as  charged  by  plaintiff,  so  that 
it  was  dangerous  to  life  or  limb  of  those  who  might 
reasonably  be  expected  to  occupy  it,  and  such  negligence 
was  the  proximate  cause  of  Mrs.  Young's  death,  the  jury 
should  find  against  the  Rohrboughs,  notAvithstanding 
they  had  transferred  the  property  before  the  woman  was 
injured;  that  the  Rohrboughs  in  this  particular  should 
be  charged  with  such  knoAvledge  as  they  had  or  should 
have  acquired  "by  the  exercise  of  such  care  and  pru- 
dence in  the  construction  of  the  building  and  the  uses  to 
which  it  was  put  as  an  ordinary,  prudent  person  would 
have  gained  under  like  circumstances  and  conditions." 
In  the  eighth  instruction  the  jury  were  further  told  that 
if  the  Rohrboughs  as  directors  of  the  building  company 
'  knew,  or  by  the  exercise  of  ordinary  prudence  ought  to 
have  known,  the  building  was  in  a  dangerous  and  de- 
fective condition  for  the  purposes  to  which  it  was  de- 
voted, and  Mrs.  Young  was  injured  as  a  proximate  cause 
of  the  negligence  charged  in  the  petition,  they  were 
liable.  The  court  also  stated  in  this  instruction:  "The 
said  defendants  would  be  charged  with  such  knowledge 
as  they  actually  had,  or  should  have  gained  by  the  ex- 
ercise of  such  care  and  prudence  in  the  maintenance  of 
the  building,  and  the  uses  to  which  it  was  put,  as  an 
ordinary,  prudent  person  would  have  gained  under  like 
circumstances  and  conditions."  Upon  these  inst^'uctions 
the  jury  found  for  the  Rohrboughs,  judgment  was  ren- 
dered in  their  favor,  and  no  appeal  has  been  prosecuted 
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therefrom.  The  law  of  the  case  respiting  the 
tion's  liability  is  stated  in  the  court's  seventh  ii 
as  follows:  "With  respect  to  the  liability,  ii  ai 
Commercial  Building  Company,  you  are  instm 
if  you  believe  from  the  preponderance  of  the 
that  said  building  company  knew  of  the  defet 
struction  of  the  building  with  respect  to  th« 
complained  of  in  tlie  petition,  or  that  by  the  e: 
such  care  as  an  ordinary,  prudent  person  wc 
exercised  under  the  same  circumstanfes,  wo 
known  of  such  defective  construction,  and  li 
maintained  the  same,  and  if  you  further  believe 
building,  with  respect  to  the  matters  coraplaine 
a  menace  to  life  or  limb  of  persons  rightfully 
premises,  and  if  you  further  find  timt  the  pla 
established  the  ess<'ntial  elements  necessary  tc 
case  as  set  out  in  instruction  No.  5,  then  you  sli 
against  the  defendant,  the  Commercial  Build 
pany.  •  •  •  Upon  the  questioii  of  the  kno'' 
the  said  building  company,  you  are  instructed 
building  company  would  be  bound  by  such  kno^ 
was  possessed  by  its  directors  or  managers,  or 
them." 

The  evidence  tends  to  prove  that  the  use  of 
nasium  caused  the  ceiling  of  the  lodge  room 
building  itself  to  shake  and  vibrate,  and  that  ( 
was  made  to  Marion  O.  Rohrbough  that  the  noi* 
by  the  use  of  the  gymnasium  was  obnoxious  to 
bers  of  the  lodge  and  interfered  with  the  trana 
their  business,  but  there  is  not  a  scintilla  of  evid 
anything  was  said  to  the  directors  of  the  corpoi 
any  agent  thereof,  about  the  vibrations  or  the 
the  gymnastic  exercises  uiwn  the  building,  or 
agent  or  representative  of  the  corporation  ha 
edge  of  those  facts.  The  directors  deny  emphatic 
bad  any  notice  or  information  that  the  plaster 
the  east  wall  of  the  lodge  room  was  in  any  mi 
fective.     The   verdict  upon    the   inatractions   g 
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amounts  to  a  finding  that  the  Rohrboughs  were  not  negli- 
gent in  constructing  the  building,  did  not  as  directors 
devote  it  to  an  improper  use,  and  in  the  exercise  of  or- 
dinary care  could  not  have  ascertained  that  the  building 
was  defective  or  dangerous  to  persons  rightfully  within 
the  structure.  Upon  the  same  evidence  the  jury  has  said 
the  corporation  defendant  is  liable,  although  under  the 
instructions  that  liability  miist  be  established  by  the 
knowledge  those  directors  had,  or  in  the  exercise  of  rea- 
sonable prudence  ought  to  have  acquired,  concerning  the 
alleged  dangerous  conditions  either  inhering  in  the 
building  by  reason  of  its  construction,  or  created  by  the 
alleged  improper  use  to  which  it  was  devoted,  its  con- 
struction being  considered. 

We  adhere  to  the  statement  made  in  our  former  opinion 
that  the  Rohrboughs,  in  constructing  the  building,  did 
not  act  as  agents  of  the  defendant  corporation,  and  that 
it  will  not  be  heard  to  complain  because  the  court  may 
have  held  the  defendants  Rohrbough  to  a  stricter  account 
than  the  law  will  justify.  We  think,  however,  we  did 
not  give  sufficient  weight  to  the  verdict  in  favor  of  tlie 
Rohrboughs,  in  the  light  of  the  issues  presented  by  the 
instructions.  By  the  seventh  instruction  the  jury  were 
informed  the  corporation  would  be  bound  by  such  knowl- 
edge as  its  directors  or  managers,  or  either  of  them, 
possessed,  and  by  the  eighth  instruction  they  were  told 
the  Rohrboughs  should  be  charged,  in  case  of  negligence, 
with  such  knowledge  as  they  had,  or  as  an  ordinarily 
prudent  person  would  have  acquired  under  the  circum- 
stances of  this  case.  Notwithstanding  the  jury  have 
found  all  of  those  facts  in  favor  of  the  Rohrbouglis,  by 
that  same  verdict  they  say,  for  the  purposes  of  tlie  cor- 
poration, that  the .  Rohrboughs  did  construct  an  unsafe 
building,  or  they  as  directors  did  devote  it  to  an  improper 
use,  or  by  the  exercise  of  reasonable  prudence  they  could 
have  anticipated  and  prevented  the  injury  to  Mrs.  Young. 
Upon  mature  reflection  we  think  the  case  of  Oerner  v. 
Yates,  61  Neb.  100,  is  in  point.     It  is  true  that  in  the 
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cited  case  the  liability  of  all  of  the  defeadants  wji>s  joint, 
and  that  as  a  matter  of  law  the  liability  of  all  of  the  de- 
fendants in  the  instant  case,  if  any  exists,  is  not  neces- 
sarily joint ;  but  it  is  also  true  that,  upon  the  instructions 
given  the  jury,  the  liability  of  the  corporation  and  the 
liability  of  its  directors,  the  Rohrboughs,  was  placed 
upon  the  same  state  of  facts.  The  verdict  in  the  one  case 
as  in  the  other  is  inconsistent  with  itself,  and  finds,  in 
effect,  that  the  allegations  of  the  i)etition  are  both  true 
and  false.  It  ought  not  to  be,  and  will  not  be,  accepted 
to  sustain  a  judgment  against  the  corporation  defendant. 

It  is  argued  that  the  corporation  may  be  held  by  reason 
of  the  knowledge  i)ossessed  by  the  director  Shimer,  be- 
cause he  was  a  member  of  the  firm  of  contractors  that 
constructed  the  building,  and  may  have  acquired,  and 
probably  did  gain,  knowledge  oi  the  alleged  defective 
condition  of  the  building,  and  that  knowledge  should  be 
imputed  to  the  corporation  defendant.  The  jury,  how^- 
ever,  say  the  building  was  not  improperly  constructed, 
so  Shimer  could  not  have  knowledge  of  a  condition  that 
did  not  exist.  Concerning  the  alleged  improper  use  to 
which  the  building  was  devoted,  the  court  informed  the 
jury  that,  if  the  Rohrboughs  in  reason  could  have  ascer- 
tained any  of  the  facts  concerning  which  plaintiff  com- 
plains, these  directors  should  be  held,  and  the  jury  by 
their  verdict  say  no  reasonably  prudent  man  could  have 
ascertained  tliose  facts.  There  is  not  a  scintilla  of.  evi- 
dence that  Shimer  had  anything  to  do  witli  renting  the 
building,  or  any  part  thereof;  that  he  was  ever  informed 
or  knew  that  the  east  wall  of  the  room  in  question  was 
defective,  or  that  the  use  of  the  fourth  floor  for  a  gym* 
nasium  caused  any  part  of  the  building  to  vibrate.  We 
do  not  think,  under  the  instructions'  of  the  court,  the 
possibility  that  Shimer  may  have  known  some  facts  es- 
sential to  charge  the  corporation  can  be  accepted  to  sus- 
tain the  verdict. 

It  is  also  suggested  that  the  corporation  is  liable  for  its 
directors'  negligent  failure  to  act,  whereas  they  can  only 
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be  held  for  acts  of  misfeasance,  and  the  general  verdict 
against  the  corporation  can  be  sustained  upon  the  theory 
that  the  jury  found  that  defendant  was  liable  for  its 
agent's  negligent  failure  to  act.  We  do  not  take  issue 
with  plaintiff's  statement  of  the  law  relative  to  a  corpora- 
tion's liability  and  its  agent's  non-liability  for  the  latter's 
failure  to  act.  The  principle,  however,  cannot  be  suc- 
cessfully invoked  in  the  instant  case  by  plaintiff,  because 
it  was  ignored  by  the  district  court,  and  the  jury  were 
required,  as  a  condition  precedent  to  finding  the  corpora- 
tion liable,  to  find  facts  making  it  their  duty  to  also  find 
against  the  Rohrboughs.  Wliat  has  been  said  concerning 
the  effect  of  the  verdict  returned  relates  solely  to  the  trial 
at  which  it  was  rendered,  and  not  to  the  force  that  shall  be 
given  it  in  future  trials  of  this  case. 

For  the  reasons  above  stated,  our  former  judgment, of 
aflftrraance  is  set  aside,  the.  judgment  of  the  district  court 
reversed  as  to  the  defendant  Commercial  Building  Com- 
pany, and  the  cause  remanded  for  further  proceedings. 

Judgment  accoedingly. 

Bebsb,  G.  J.,  dissents  for  the  reasons  stated  in  the 
original  opinion. 


William  H.  Hilmer,  appellee,  v.  Western  Travelers 

Accident  Association,  appellant. 

Filed  March  10, 1910.    No.  15,819. 

1.  Pleading:  Defenses.  "A  defendant  may  plead  as  many  grounds  of 
defense  as  lie  may  have,  provided  they  are  not  so  repugnant 
that  if  one  be  true  another  must  be  false."  Home  Fire  Ins.  Oo, 
17.  Becker,  55  Neb.  346. 

8.  Insurance:  Notice  of  Accident.  Where  a  person  Is  accidentallj 
injured  so  as  to  render  him  unconscious  and  thereafter  clou<l 
Lis  mind  so  that  he  cannot,  within  the  time  limited  in  an  acc^-^ 
4fint  insurance  policy,  intelligently  give  notice  to  the  insure;*  pt 
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such  accident,  he  will  be  excused  from  KlTlng  the  not 
BO  disabled. 

3, :    .     And  if,  while  the  policy  holder  Is  thus 

tated,  a  third  person  gives  the  Insurer  notice  at  Its  on 
accldeot  and  ibf.  Insurer  acts  thereon,  it  will  Ira  held 
received  notice  of  the  accident 

4.  C^iiti.-.cts:    Construction:    FoKFEiTtrBBB.    Where  an  Insuri 

tract  is  susceptible  of  two  constructions,  one  of  which  i 
a  forfeiture,  and  the  other  will  not.  that  construction  e 
adopted  which  will  prevent  the  forfeiture. 

5.  Evldeice:     Me.\t*l    Co.vDmoN:     OPINIOS    OF    Norespert. 

mental  condition  of  a  litigant  becomcfl  a  material  si 
inquiry.  It  is  competent  to  receive  tie  opinion  of  a  n 
wltnesa.  concerning  that  condition,  where  It  appears 
wltneBB  hae  for  years  been  intlmatel;  acquainted  with 
gant,  and  the  bplulon  Is  formed  upon  facts  within  the 
linowledge  of  the  witness  and  sworn  to  by  him  before  1 

6.  : ;    Phvsicai,  Conoition:    Opinion  of  Pht81ciam.    A  i 

may  give  hia  opinion  concerning  the  cause  of  a  person's 
condition,  where  that  opinion  Is'  based  upon  a  bypothetl< 
tlon  fairly  describing  such  condition  and  reQecting  the  b 
before  the  Jury  upon  that  point. 

Ari'E.\L  from  the  district  court  for  Douglas  c 
Abraham  L.  Sutton,  Jdi>gb.    Agirnied. 

H.  C.  Brome,  GHnton  Brome  and  R.  G.  Tout 
appolltint. 

Benjamin  8.  Baker,  J.  W.  Eller  and  Simeon  i 
contra. 

Root,  J. 

Tliis  is  an  action  upon  an  accident  insurance  ■ 
Plaintiff  prevailed,  and  defendant  appeals. 

Defendant  is  a  mutual  accident  insurance  eoi 
transacting  business  under  the  provisions  of  chapl 
laws  1903  (Anu.  St.  1909,  sec.  6661  et  scq.)  Th 
tificate  in  suit  Mas  issued  April  17,  1903.  Subseq 
plaintiff  fell  and  was  severely  injured.  Defendam 
not  argue  that  plaintiff's  fall  was  not  accidental,  o 
the  evidence  does  not  support  the  amount  recoverci 
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1.  Defendant  argues  that  plaintiff  did   not   plead  or 
prove  a  compliance  with  the  conditions  precedent  in  his 
policy  or  a  waiver  of  those  conditions.    The  certificate  in 
suit  and   defendant's   by-laws   should   be  considered  to- 
gether.    Tlie  former  provides:     "This  certifies  that  Wil- 
liam H.  Hilmer  is,  w  hile  in  good  standing,  a  member  of 
the  Western  Travelers  Accident  Association,  and  is  en- 
titled to  all  its  benefits  under  the  provisions  on  the  back 
of  this  certificate,  and  named  in  the  constitution  and  by- 
laws and  subject  to  the  warranties,  contained  in  the  ap- 
plication for  membership.     ♦     *     ♦     Provisions  referred 
to:    Payments  will  be  paid  under  this  certificate  for  in- 
juries received  through  external,  violent,  and  accidental 
means,  and  resulting  in     *     *     *     permanent  total  dis- 
ability, |2,500;  temporary  total  disability,  |25  per  week, 
for  a  period  not  to  exceed  52  weeks;  wliich  said  payments 
are  more  fully  set  out  and  provided  for  in  the  constitu- 
tion and  by-laws  of  the  association  which,  with  the  ap- 
plication for  membersliip  and  this  certificate,  forms  the 
contract  between  the  member  and  the  association  under 
which,  and  by  the  terms,  conditions,  and  limitations  of 
which  only  will  payments  be  made  to  tA\e  member  or  his 
beneficiary."  The  certificate  is  indorsed :  "No  claim  under 
this  certificate  will  be  paid  unless  notice  of  the  injury 
with  respect  to  which  claim  is  to  be  made,  is  received  at 
the  office  of  the  association  within  fifteen  days  from  the 
date  of  such  injury.'' 

PlaintiflPs  application  is  not  in  the  record,  but  no  sug- 
gestion is  made  that  it  modifies  the  evidence  before  us. 
Defendant's  constitution  and  by-laws  are  contained  in 
one  Instrument.  Only  such  parts  of  tlie  document  as  are 
considered  material  will  be  reproduced  in  this  opinion. 
Article  VI  provides:  "No  claim  against  the  association 
will  be  valid  unless  notice  of  the  injury  with  respect  to 
wiiich  claim  is  to  be  made  is  received  at  the  office  of  the 
association  within  fifteen  days  from  the  date  of  such 
injury."  Article  VIII  is  entitled  "Benefits."  Section  1 
thereof  is  as  follows:  "Whenever  any  member  of  this  asso 
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ciation,  in  good  standing,  shall  through  external,  violent 
and  accidental  means,  receive  bodily  injuries  which  shall 
independently  of  all  other  causes  wliolly  disable  him  from 
the  transaction  of  every  part  of  the  duties  pertaining  to 
liis  usual  occupation,  he  shall  be  paid  the  sum  of  twenty- 
five   ($25)   dollars  per  week,  during  the  continuance  of 
said  total  disability,  not  exceeding  fifty-two    (52)    con- 
secutive weeks,  provided:    Tliat  no  claim  under  this  sec- 
tion shall  be  valid  unless  written  notice  of  said  accident 
shall  have  been  received  at  the  office  of  the  association 
within  fifteen  (15)  days  from  the  happening  thereof,  nor 
unless  the  said  injured  member  shall  within  tliirty   (30) 
days  after  the  said  total  disability  ceases,  furnish  the 
executive  board  with  affirmative  proofs  in  writing,  of  the 
duration  of  the  disability,  and  of  tlie  nature,  cause  and 
effect  of  the  inj.ury  sustained,  and  such  other  proofs  as 
may  be  required  by  the  executive  board."     Section  2  re- 
fers solely  to  an  accident  resulting  in  death,  and  provides: 
"No  death  claim  provided  for  in  this  section  will  be  paid 
unless  proofs  of  such  deatli  be  filed  in  the  office  of  the 
association  by  the  claimant  within  tliirty  days  from  the 
date  of  the  death  of  said  member,  nor  unless  it  is  shown 
in  such  proofs  by  the  positive  and  unequivocal  statement 
of  the  attending  physician  that  the  death  was  caused  in 
the  manner  provided  in  this  section.    Ko  claim  under  this 
section  shall  be  valid  unless  written  notice  of  the  accident 
which  caused  the  death  shall  have  been  received  at  the 
office  of  the  asvsociation  within  fifteen  days  from  the  date 
of  said  accident.'' 

Section  3  states:  "Whenever  any  member  of  this  asso- 
ciation, while  in  good  standing,  shall  through  external, 
violent  and  accidental  means,  receive  bodily  injuries 
which  shall  independently  of  all  other  causes  result  in  the 
loss  of  both  feet,  or  both  hands,  ♦  ♦  ♦  the  said  mem- 
ber shall  receive  as  indemnity  the  proceeds  of  one  a^ssess- 
ment  of  two  ($2)  dollars  on  each  member  in  good  standing 
at  the  date  of  the  accident,  not  exceeding  five  thousand 
(15^000)  dollars.     *     *     ^     Jf  said  accident  ishall  inde- 
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pendently  of  all  other  causes,  in  the  judgment  of  the  med- 
ical examiner  ajid  the  executive  board,  result  in  the  total 
disability  and  render  the  member  unable  to  perform  any 
duties  or  follow  any  occupation  for  a  period  of  two  years 
or  over,  then  said»  member  shall  receive  as  indemnity  one- 
half  of  the  proceeds  of  one  assessment  of  $2  on  each  mem- 
ber of  the  association  in  good  standing  at  the  date  of  the 
accident,  not  to  exceed  |2,500.  Provided :  That  no  claim 
mentioned  in  this  section  will  be  valid  unless  notice  in 
writing  of  the  accident  is  received  in  the  office  of  the 
association  within  fifteen  days  from  the  date  of  same  and 
affirmative  proofs  in  writing  of  said  claim,  as  required  by 
the  executive  board,  are  received  within  thirty  (30)  days 
after  loss  occurs.  The  association  shall  not  be  liable  for 
weekly  indemnity  on  account  of  an  accidental  injury  by 
reason  of  which  claim  is  made  under  this  section."  Sec- 
tion 5  is  as  follows :  "All  claims  under  certificate  of  mem- 
bership shall  be  due  and  payable  ninety  days  after  proofs 
of  loss  in  writing  are  filed  in  the  office  of  the  association 
and  no  legal  proceedings  for  recovery  under  any  certifi 
cate  of  membership  shall  be  brought  within  ninety  days 
after  the  receipt  of  proof  of  loss  at  the  office  of  the  asso- 
ciation, nor  at  all  unless  begun  within  ninety  days  from 
the  time  that  right  of  action  accrues  as  above  stated." 
Section  7  provides:  "Proofs  of  claim,  mentioned  in 
sections  one,  three,  and  five  of  this  article,  shall  consist 
of  the  affidavit  of  the  claimant  and  his  attending  physi- 
cian, which  affidavits  shall  state  the  cause  of  the  loss  of 
limb  or  limbs,  or  eye  or  eyes,  or  disability,  the  duration 
of  disability  if  the  claim  is  made  under  section  one,  and 
such  other  facts  as  may  be  required  by  the  association. 
If  claim  is  made  under  section  two  of  this  article  proofs 
shall  consist  of  the  affidavit  of  the  beneficiary  of  the  de- 
ceased member  and  the  attending  physician,  and  such 
proofs  shall  state  the  cause  of  death,  giving  dates  of  the 
accident  and  particulars  thereof,  and  also  the  date  of 
22 
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death,  and  auch  other  information  as  may  be  ri 
the  association." 

Plaintiff  pleaded  that  on  October  16,  1903,  s 
of  an  accident,  which  ia  detailed  with  partici 
waa  wholly  and  continnonsly  disable^  from 
action  of  every  part  of  tli  ^  duties  pertaining  to 
occupation  for  52  conaecutive  weeks,  "and  that 
ability  has  continuously  so  disabled  him,  as 
ever  since;  and  plaintiff  further  avers  that  sai 
so  received  through  external,  violent  and  accidei 
resulted  in  permanent  total  disability."  H 
charges  that  the  injury  rendered  him  unconsci 
surroundings  and  he  remained  in  that  conditioi 
than  15  days;  that  while  plaintiff  was  uncon 
friends  notified  defendant  at  its  office  of  his  ii 

Defendant  admits  it  issued  the  certificate  in 
nies  that  plaintiff  was  unconscious,  and  denies  i 
tiff  or  his  friends  at  any  time  prior  to  the  comu 
of  the  action  notified  defendant  of  plaintiff's  in, 
shows  to  tlie  court  that  at  the  time  said  beneficii 
cate  was  issued,  and  at  all  times  thereafter,  ii 
vided  by  the  constitution  and  by-laws  of  defer 
no  claims  for  benefits  under  such  certificate 
valid  unless  written  notice  of  the  accident 
given  within  15  days  from  the  happening  thi 
within  30  days  from  the  date  of  such  accident 
give  to  defendant  aflirmative  proofs  in  writiu] 
the  duration  of  the  disability,  and  the  nature, 
effect  of  the  injury  sustained,  and  including  th 
of  the  claimant  and  his  attending  physician'',  ■ 
charged  that  no  such  notice  was  given  or  pro< 
furnished,  and  by  the  terms  of  tlie  policy  an  ac 
not  be  maintained  thereon  until  90  days  aftei 
loss  was  furnislied,  nor  at  any  time  unless  beg 
one  year  after  plaintiff's  right  of  action  accrued 
no  right  to  maintain  the  suit  existed  at  the  time 
was  eomnienced  or  at  any  other  time. 

In  his  amended  reply  plaintiff  admits  that  d 
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constitution  and  by-laws  ifetiuire  written  notice  of  an  ac- 
cident to  a  member  within  15  days  after  the  occurrence 
thereof,  but  relies  upon  his  condition  as  an  excuse  for 
prompt  performance.  He  denies  that  he  was  required  to 
furnish  proof  of  loss  within  30  days  of  the  accident.  He 
admits  that  the  constitution  and  by-laws  provide  that  an 
action  shall  not  be  commenced  until  90  days  after  proof 
of  loss  had  been  furnished,  but  alleges  said  section  is  quali- 
fied by  other  parts  of  said  document  and  does  not  apply 
to  the  certificate  in  suit;  denies  that  the  constitution 
limits  his  right  to  commence  an  action  to  one  year  after 
proof  of  the  accident  has  been  furnished.  Plaintiff  ad- 
mits that  he  did  not  "at  any  time  prior  to  the  commence- 
ment of  this  action  make  and  give  proofs  in  writing 
consisting  of  an  affidavit  made  by  himself  showing  the 
duration  of  disability,  and  nature,  cause  and  effect  of  the 
injury,  and  the  affidavit  of  his  physician  stating  the  cause 
of  the  disability  and  its  duration."  Plaintiff  alleges  that 
defendant's  executive  board  did  not  require  him  to  furnish 
any  proof,  but  rejected  his  claim,  and  that  he  has  per- 
formed all  acts  required  in  the  contract  to  be  performed 
by  him. 

Defendant  insists  the  pleadings  demonstrate  that  this 
suit  cannot  be  maintained  because  conditions  precedent 
to  plaintiff's  right  to  recover  have  not  been  complied 
with.  Plaintiff  asserts  that  defendant  having  denied  all 
liability  has  waived  the  right  to  insist  upon  notice  of  the 
accident  or  proof  of  loss,  and  cites  Omaha  Fire  Ins,  Co. 
V.  Dierk8  &  WhitCy  43  Neb.  473,  and  Western  Travelers 
Accident  Ass^n  v.  Tomson^  72  Neb.  674.  In  the  Dierks 
case  an  insurance  company  answered,  denying  that  its 
policy  was  in  force  at  the  time  plaintiff  claims  he  had 
suffered  loss.  The  company  also  urged  a  defense  based 
upon  an  agreement  in  the  policy.  Manifestly  it  was  not 
just  to  permit  the  company  to  insist  that  the  policy  was 
void  for  one  purpose  and  valid  for  another.  It  appeared 
that  Dierks  &  White,  the  assured,  notified  the  insurance 
company^s  local  agents  that  the  fire  occurred,  and  they 


f 


292  NEBRA.SKA  REPORTS.  [Vou  86 

Hllmcr  y.  Western  Travelen  Accident  Ass'n. 

■  — »   '        '  ■ '  ' 

notified  the  company  and  it  acted  on  the  notice.  We  held 
that  notice  had  been  given.  Sx)eaking  for  the  court  upon 
this  subject,  Judge  Ragan  says:  "But  what  we  do  de- 
cide is  that  when  an  insurance  company  is  sued  for  a 
loss  on  a  policy  issued  by  it,  and  places  its  defense  to  such 
suit  on  the  ground  that  by  reason  of  some  act  of  the  as- 
sured the  policy  was  not  in  force  at  the  date  of  the  loss, 
then  in  such  action  all  issues  made  by  the  pleadings  as 
to  whether  the  insured  gave  notice  of  the  loss,  and  whether 
he  furnished  the  insurance  company  proofs  of  loss,  become 
immaterial."  In  the  Tornson  case,  supra,  we  held  that, 
if  an  insurance  company  has  actual  knowledge  of  a  loss 
within  the  time  limit  stipulated  in  its  policy  for  the  giving 
of  formal  notice  thereof,  the  assured  is  not  compelled  to 
give  the  formal  notice. 

Section  100  of  the  code  gives  a  defendant  the  right  to 
plead  in  his  answer  as  many  grounds  of  defense  or  coun- 
terclaim as  he  may  have,  but  inconsistent  defenses  will 
not  be  tolerated.  Defenses  are  inconsistent  whenever 
proof  of  one  defense  necessarily  disproves  another.  Blod- 
gett  V.  McMurtry^  39  Neb.  210.  An  answer  in  an  action 
upon  a  policy  of  insuranice  is  no  exception  to  the  general 
rule.  Home  Fire  Ins.  Co.  v.  Decker,  55  Neb.  346.  But, 
if  a  person  before  suit  refuses  to  satisfy  a  demand  for 
particular  reasons  stated  by  him  to  the  plaintiff,  he  will 
not  be  permitted  after  litigation  has  commenced  to  change 
his  ground  and  defend  upon  entirely  different  considera- 
tions. Ballou  V.  Sherwood,  32  Neb.  666;  Frenzer  v.  Du- 
frene,  58  Neb.  432 ;  State  v.  Board  of  County  Commission' 
ers,  60  Neb.  5G6;  First  State  Bank  v.  Stephen  Bros.,  74 
Neb.  616;  Powers  v.  Bohuslav,  84  Neb.  179. 

In  the  case  at  bar  defendant's  secretary,  on  March  30, 
answered  a  communication  from  plaintiff's  counsel,  and 
stated:  "The  oflftce  did  not  report  to  me  that  any  notice 
of  any  accident  was  ever  received  by  the  association, 
neither  have  any  proofs  of  claim  been  filed.  We  know 
nothing  of  the  merits  of  Mr.  Kilmer's  claim.  Of  course 
will  rely  upon  bis  failure  to  give  notice  and  make  proper 
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proofs."  February  6,  1906,  the  secretary  again  wrote 
counsel  for  plaintiff:  "I  wish  to  restate  what  I  stated  to 
you  orally  with  reference  to  the  position  of  the  association 
in  this  matter.  At  this  time  we  neither  admit  nor  deny 
liability,  the  claim  not  having  been  submitted  to  the 
executive  board  who  have  the  only  authority  in  our  asso- 
ciation to  pass  upon  any  matters  in  connection  with 
claims.  The  executive  board  will  consider  this  matter  in 
due  time,  and  in  the  meantime  we  waive  none  of  the  con- 
ditions of  the  contract,  as  above  stated  neither  admit 
nor  deny  liability."  It  therefore  seems  clear  to  us  that 
defendant  did  not  waive  its  right  to  notice  of  the  accident 
and  proofs  of  loss  in  accordance  with  the  terms  of  the 
contract  between  the  litigants.  The  evidence  is  undis- 
puted that  on  November  2,  1903,  17  days  after  the  acci- 
dent, Emil  Hansen,  a  member  of  defendant  association 
and  a  friend  of  plaintiff,  called  at  defendant's  office  and 
delivered  the  assured's  traveling  card  to  defendant's  secre- 
tary, and  told  him,  among  other  things,  that  Hilmer  "was 
hurt  in  his  own  house"  and  unconscious.  The  secretary 
indorsed  the  card:  "Emil  Hansen  reported  orally  claim 
Wm.  H.  Hilmer,  Wayne,  Apoplexy.  Bruised  face.  Fell 
in  own  home.  Hilmer  told  Hansen  himself.  Dr.  Blair. 
Hapi)ened  about  Oct.  24."  The  evidence  shows  that  de- 
fendant acted  upon  this  information,  and  communicated 
with  and  received  information  concerning  plaintilff's  con- 
dition from  his  attending  physician. 

Upon  a  consideration  6f  the  facts  above  stated,  we  think 
the  evidence  shows  notice  to  defendant  within  the  terms 
of  the  policy.  Woodmen  Accident  Ass^n  v.  Pratt,  62  Neb. 
673 ;  Western  Travelers  Accident  Ass^n  v,  Tomsoriy  72  Neb. 
674.  If  the  contract  required  plaintiff  to  furnish  defend- 
ant an  affidavit  sworn  to  by  himself  giving  the  details 
of  the  accident  as  a  condition  precedent  to  a  valid  claim 
against  it,  such  proof  of  loss  is  material,  and  if  not  given, 
and  such  default  was  not  waived,  but  properly  pleaded, 
it  might  be  a  defense  to  the  action,  A  careful  considera- 
tion of  defendant's  constitution  and  by-laws  fails  to  sat- 
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i8fy  OS  that  such  a  condition  exists.  The  cent 
templates  payment  o(  indemnity  (or  injuries  c 
an  accident  as  follows : 

(1)  Section  1  of  article  VIII  refers  to  we 
benefits  for  not  to  exceed  one  year,  provided  th 
member  furnishes  the  executive  board  with  writt 
of  the  accident  within  30  days  after  his  disabili 

(2)  Section  2  of  said  article  relates  to  acci 
suiting  in  death,  and  the  beneficiary  is  requireil  t 
the  company  written  proofs  within  30  days  of  su 

(3)  Section  3  of  said  article  contemplates  an 
causing  the  destruction  of  an  eye,  foot,  hand  or  li 
assured,  or  disabling  him  so  that  he  cannot  per 
duty  or  follow  any  occupation  for  a  period  of  i 
or  over.  The  condition  is:  "No  claim  raentiom 
section  will  be  valid  unless  notice  in  writing  t 
cident  Is  Deceived  in  the  office  of  the  associati< 
fifteen  days  from  the  date  of  same  and  affirmati 
in  writing  of  said  claim,  as  required  by  the 
board,  are  received  within  thirty  (30)  days  j 
occurs."  This  section  plainly  means  that  proof 
be  furnished  unless  required  by  the  executive  fa- 
it is  conceded  no  such  demand  was  made.  W 
think  that  section  5  of  said  article  refers  to  th 
casa  The  attempt  to  limit  the  right  to  mai 
action  to  90  days  after  the  right  accrues  is  in 
of  the  statute,  and  void.  Ann.  St.  1909,  sec.  6i 
remaining  provisions  in  section  5  are  general,  j 
yield  to  the  special  statement  in  section  3  that  p: 
be  furnished  "as  required  by  the  executive 
Mutual  Life  Ins.  Co.  v.  Hill,  193  U.  S.  551.  Tl 
words  must  have  some  significance.  They  wer 
ately  inserted  by  defendant  in  its  constitution 
purpose,  and,  if  not  construed  as  we  interpret 
senseless  and  impotent.  Forfeitures  are  not  fav 
will  the  courts  construe  a  contract  for  insuranci 
defeat  the  policy  holder  except  to  carry  out  th 
intention  of  the  parties.    Pheniw  Ins.  Co.  v.  1 
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57  Neb.  622;  Woodmen  Accident  Ass'n  v,  Pratt,  62  Neb. 
673.  If  a  conti'act  is  susceptible  of  two  constructions,  one 
of  which  will  work  a  forfeiture,  and  the  other  will  not, 
that  construction  should  be  adopted  wiiich  will  prevent  a 
forfeiture  and  preserve  the  rights  of  the  parties.  Hamann 
V.  Nebraska  Underwriters  Ins,  Co.,  82  Neb.  429.  Section 
7  of  article  VIII  describes  the  nature  of  "evidence  to  be 
submitted  as  proof  of  loss,  but  necessarily,  if  proof  is 
not  required,  the  section  does  not  apply.  We  are  satisfied 
that  the  district  court  did  not  err  in  inot  directing  a 
verdict  because  proofs  of  loss  w^ere  not  furnished  defend- 
ant before  this  action  was  commenced.  For  the  reasons 
above  stated,  the  court  did  not  err  in  giving  instruction 
numbered  2. 

2.  Charles  Meier,  plaintiff's  son-in-law,  testified  that 
he  had  known  plaintiff  since  1881 — intimately  much  of 
that  time.  He  testified  at  length  concerning  plaintiff's 
actions  subsequent  to  the  accident.  After  stating  the 
facts  in  answer  to  numerous  questions,  he  w^as  a*sked 
whether,  basing  his  opinion  upon  the  facts  testified  to 
by  him,  he  considered  plaintiff  capable  of  transacting 
ordinary  business.  Defendant  objected,  but  the  witness 
was  permitted  to  answer.  The  testimony  tends  strongly 
to  prove  that  plaintiff  was  seriously  injured,  mentally 
as  well  as  physically,  as  a  result  of  the  fall,  and  Meier's 
testimony  was  relevant  on  the  issue  of  plaintiff's  disabil- 
ity. No  error  was  committed  in  receiving  this  testimony. 
Schleiwker  v.  State,  9  Neb.  241.  The  same  conclusion 
is  reached  concerning  the  testimony  of  Mrs.  Meier,  plain- 
tiff's daughter. 

A  hypothetical  question  fairly  reflecting  the  facts  testi- 
fied to  by  witnesses  Avas  propounded  to  Dr.  Eosewater,  and 
he  w^as  requested  to  give  his  opinion  of  tlie  cause  of  plain- 
tiff's physical  condition  immediately  after  tlie  fall.  De- 
fendant's objections  were  overruled,  and  the  witness 
stated  the  symptoms  indicated  that  plaintiff's  uncon- 
scious condition  w^as  caused  by  concussicm  followed  by 
hemorrhage,  and  later  stated  that  the  fall  was  not  caused 
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by  a  rupture  of  a  blood-vessel  in  the  brain,  but  that  the 
rupture  was  caused  by  the  fall.  The  preliminary  ques- 
tions established  the  witness'  qualifications  as  an  expert, 
and  the  testimony  was  competent  and  relevant.  Matteson 
V.  New  York  G.  R.  Co.,  35  N.  Y.  487. 

Upon  consideration  of  the  entire  record,  we  find  the 
judgment  of  the  district  court  is  right,  and  it  is 

Affirmed. 
Fawcett,  J.,  dissents. 

Sedgwick,  J.,  dissenting. 

I  did  not  hear  the  argument  in  this  case,  and  so  am 
excused  from  taking  part  in  the  decision,  but  I  think  it 
.my  duty  to  protest  against  the  seeming  recognition  of  the 
decision  in  Omaha  Fire  Ins.  Go.  v.  Dierks  d  White,  43 
Neb.  473.  In  that  case  the  defendant  answered  that  the 
plaintiff  had  violated  the  conditions  of  his  policy  by  giv- 
ing a  chattel  mortgage  on  the  property  without  the  con- 
sent or  knowledge  of  the  company,  and  that  the  plaintiff 
had  not  given  notice  of  the  loss,  and  it  was  decided  that 
these  two  defenses  were  inconsistent  and  could  not  be 
pleaded  together  and  relied  upon  by  the  company. 

When  the  insured  demands  payment  for  his  loss,  the 
defendant  may  of  course  waive  the  notice  of  the  loss.  So, 
too,  the  defendant,  when  payment  is  demanded,  may  waive 
the  formal  proofs  of  the  manner  of  loss,  the  cause  of  the 
fire,  and  the  character  and  value  of  the  property  destroyed. 
If  the  defendant,  when  payment  is  demanded,  flatly  denies 
all  liability,  refuses  to  consider  the  matter,  and  does  not 
ask  for  formal  proofs,  most  courts  hold  that  by  such  con- 
duct the  defendant  waives  both  notice  and  formal  proofs. 
This  is  not  because  it  is  inconsistent  to  say :  "You  have 
forfeited  your  policy,  and  you  gave  no  notice  of  the  fire, 
and  did  not  make  the  formal  proofs."  These  statements 
are  not  inconsistent;  they  may  all  be  true.  Indeed,  the  fact 
that  no  notice  of  the  fire  was  given,  and  also  the  fact  that 
no  proofs  of  loss  were  made,  add  to  the  probability  that 
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the  parties  both  considered  the  policy  forfeited.  If  the 
insurance  company,  at  the  time  that  proofs  of  loss  should 
be  made,  or  perhaps  at  any  time  before  suit,  had  insisted 
that  the  policy  was  forfeited  and  refused  to  further  con- 
sider the  claim,  such  conduct  would  no  doubt  be  held  to 
waive  both  notice  and  proof  of  loss.  This  is  what  is  de- 
cided in  the  many  cases  cited  and  reviewed  in  the  Dierks 
case.  In  none  of  them  was  the  question  of  pleading  in- 
volved. They  are  not  authority  for  the  proposition  that 
after  a  policy  has  been  forfeited,  and  no  notice  of  the  fire 
has  been  given,  and  no  proof  of  loss  has  been  made,  the 
insured  may  begin  an  action  in  which  he  sets  out  a  policy 
which  by  its  terms  requires  notice  to  be  given  and  proofs 
of  loss  to  be  made,  and  the  defendant,  under  a  statute 
which  allows  it  to  set  up  as  many  defenses,  as  it  has,  can- 
not allege  tliat  the  policy  was  forfeited  without  admitting 
that  notice  was  given  and  that  proof  of  loss  was  made. 

The  decision  in  the  Dierks  case  is  bad.  It  has  been 
several  times  virtually  overruled  by  this  court,  but  witti- 
out  being  mentioned.  It  ought  not  now  to  be  followed 
or  countenanced,  but  should  be  overruled. 


P.  J.  Ayees,  appellee,  v.  I.  J.  West,  Sheriff,  appellant. 

Filed  March  10, 1910.    No.  15,8G9. 

1.  Action:    Joinder:    Causes  or  Action.     A  cause  of  action  against 

the  maker  of  a  promissory  note  and  a  cause  of  action  against 
a  third  person  who  has  guaranteed  that  the  bill  shall  be  paid 
are  not  Identical,  nor  do  the  contracts  create  a  joint  liability. 

2.  Process:   Summons  to  Another  County.    If  an  action  for  a  money 

judgment  is  brought  upon  those  contracts  in  the  county  where 
the  maker  of  the  note  resides  and  summons  is  served  upon  him 
in  that  eounty,  the  court  is  without  authority  to  issue  an  alias 
summons  to  a  foreign  county  for  the  guarantor. 

3.  Judgment:  Coixusn-E  Joinder  or  Defendants:    Injunction.   Where 

persons,  severally  and  not  Jointly  liable  on  separate  contracts, 
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have  been  collusively  joined  as  defendants  for  the  sole  purpose 
of  bringing  8 nit  for  a  money  Judgment  against  a  defendant  in 
a  county  wherein  he  does  not  reside,  a  summons  sent  to,  and 
served  upon  him  in,  the  county  of  his  residence  is  void,  and  if 
the  record  discloses  those  facts,  collection  of  the  Judgment  may 
be  enjoined. 

Appeal  from  the  district  court  for  Butler  county : 
George  F.  Corcoran,  Judge.    Affirmed, 

Norval  Brothers,  J.  J.  Thomas  and  Edtoin  VaiL  for 
appellant. 

-R.  C.  Roper  and  Skiles  d  Harris,  contra. 

Root,  J. 

This  action  is  prosecuted  against  the  sheriflP  of  Butler 
county  to  enjoin  him  from  selling  plaintiff's  real  estate 
on  execution.    Plaintiff  prevailed,  and  defendant  appeals. 

Walter  Jackson,  prior  to  1889,  executed  two  promis- 
sory notes  maturing  July  1,  1889,  payable  to  William 
Deering  &  Company,  or  order.  A  contract  of  guarantee 
signed  by  plaintiff  appears  on  the  back  of  each  note  as 
follows:  "For  value  received  I  hereby  guarantee  that 
the  indebtedness  mentioned  in  the  within  note,  with  in- 
terest at  the  rate  agreed  upon,  will  be  paid  by  the  maker 
thereof  at  maturity,  and  hereby  consent  that  the  time  of 
payment  thereof  inay  be  extended,  or  new  note  or  security 
for  the  same  debt  taken,  and  this  guarantee  shall  extend 
and  apply  thereto,  hereby  waiving  protest,  demand,  and 
notice  of  nonpayment  and  necessity  of  suit  against  any 
party  to  this  note,  or  any  note  taken  in  its  place.''  Ayres 
is  credited  with  the  payment  of  50  cents  June  13,  1894. 

June  2,  1898,  Deering  &  Company  commenced  an  action 
in  the  county  court  of  Hall  county  against  Jackson  and 
Ayres.  In  its  petition  plaintiff  charged. that  the  defend- 
ants made  and  delivered  the  notes.  Copies  of  the  bills 
and  of  the  guarantee  are  attached  to  the  petition  and 
made  a  part  thereof.    A  summons  was  issued  to  the  sheriff 
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of  Hall  county  and  served  on  Jackson.  Tlie  sheriff  in  his 
return  to  the  writ  states:  "F.  J.  Ayres  not  served  on 
account  of  not  being  found  in  Hall  county."  In  June, 
1898,  Ayres  was,  and  has  continued  to  be,  a  resident  of 
Butler  county.  June  21,  1898,  a  summons  was  issued 
to  the  sheriff  of  Butler  county  for  Ayres,  and  served  on 
him  in  that  county.  Ayres  did  not  appear  in  the  action, 
his  default  was  entered  on  answer  day,  and  judgment  was 
rendered  for  the  full  amount  of  Deering  &  Company's 
claim.  Prior  to  the  entry  of  said  default  and  judgment, 
Jackson  had  demurred  to  the  petition  because  of  a  mis- 
joinder of  causes  of  action.  The  demurrer  was  submitted 
the  day  judgment  was  entered  against  Ayres,  and  there- 
after sustained.  Subsequently  an  amended  petition  was 
filed  wherein  Jackson  was  given  credit  for  |25  not  men- 
tioned in  the  original  petition.  To  this  pleading  Jackson 
demurred,  his  demurrer  was  overruled,  and  he  answered. 
The  transcript  does  not  contain  a  copy  of  this  pleading, 
but  a  statement  is  made  that  Jackson  pleaded  the  statute 
of  limitations.  Deering  &  Company's  attorney  filed  a 
stipulation  to  the  effect  that  Jackson  had  withdrawn  his 
demurrer,  that  he  was  a  proper  party  to  the  action,  and 
that  other  facts  existed  which  demonstrate  the  statute 
of  limitations  had  barred  a  recovery  against  Jackson. 
The  court  made  findings  in  conformity  with  the  stipula- 
tion, but  did  not  render  judgment  thereon. 

1.  Plaintiff  contends  that  his  joinder  with  Jackson  in 
said  suit  was  fraudulent  and  collusive;  tliat  the  petition 
disclosed  a  several  liability  of  the  defendants  on  distinct 
and  separate  contracts;  and  that  the  court  never  acquired 
jurisdiction  to  render  a  judgment  in  that  action  against 
any  one  other  than  Jackson.  Defendant  asserts  that  the 
pleadings  in  the  county  court  presented  questions  of  fact 
and  law  which  the  judge  necessarily  determined  when  he 
issued  a  summons  to  Butler  county,  and  that  the  judg- 
ment at  most  is  erroneous,  but  not  void.  Defendant 
further  urges  that  Ayres,  by  failing  to  present  timely 
objections  to  the  court's  jurisdiction,  waived  his  privilege 
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to  be  sued  in  the  county  of  his  residence.  It  is  also  sug- 
gested that  under  the  authority  of  Pollard  v.  Hujf,  44 
Neb.  892,  Ayres  is  an  indorser  and  jointly  liable  with 
Jackson  for  the  payment  of  said  notes.  Sections  51  to 
59,  both  inclusive,  of  the  code,  under  title  IV,  specify  the 
venue  for  various  actions  and  for  the  prosecution  of  suits 
against  corporations.  Section  60  provides:  "Every  other 
action  must  be  brought  in  the  county  in  which  the  de- 
fendant, or  some  one  of  the  defendants,  resides,  or  may 
be  summoned."  Section  65  directs:  "Where  the  action 
is  riglitly  brought  in  any  county,  according  to  the  pro- 
visions of  title  four,  a  summons  shall  be  issued  to  any 
other  county,  against  any  one  or  inore  of  the  defendants, 
at  the  plaintiff's  request." 

The  law  is  well  settled  that,  in  an  action  for  a  money 
judgment,  a  summons  cannot  be  lawfully  sent  to  a  county 
other  tlian  the  one  wherein  the  litigation  is  pending, 
unless  there  is  a  joint  demand  against  the  nonresident 
defendant  and  the  party  summoned  in  the  county  where 
the  suit  is  commenced.  Barry  v.  Wachosky,  57  Neb.  534 ; 
Heiver  v.  Union  P.  R.  Co.,  68  Neb.  91;  8t\dl  Bros.  v. 
Powell,  70  Neb.  152.  Copies  of  the  notes  were  attached 
to  and  made  part  of  the  petition.  Ayres'  name  does  not 
appear  as  a  maker  or  payee  of  either  note,  but  his  signa- 
ture was  written  across  the  back  of  the  instruments  be- 
neath technical  words  apt  to  charge  him  as  guarantor, 
but  not  as  maker  or  indorser.  In  Motcery  v.  Mast  d  Co., 
9  Neb.  445,  we  held  that  the  contract  of  the  payee  who 
indorses  a  note  and  the  agreement  of  a  mere  guiirantop 
that  the  bill  should  be  paid  are  so  distinct  that  a  joint 
action  cannot  be  maintained  thereon.  Weitz  v.  Wolfe, 
28  Neb.  500,  approves  Mowery  v.  Mast  d  Co,,  supra.  In 
Heard  v.  Dubuque  County  Bank,  8  Neb.  10,  a  distinction 
is  made  between  a  guarantee  of  payment  indorsed  by  the 
payee  upon  a  negotiable  instrument  and  a  like  contract 
executed  by  a  person  not  a  party  to  the  bill.  It  is  sug- 
gested that  the  payee  must  have  intended  to  transmit  title 
by  signing  his  name  across  the  back  of  the  note,  and  for 
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that  reason  he  would  be  considered  an  indorser  as  well 
as  a  guarantor.  Our  subsequent  decisions  are  in  accord 
with  Heard  v.  Dubuque  County  Bank,  supra.  State  Nat. 
Bank  v.  Haylen,  14  Neb.  480;  llelmer  v.  Commercial  Bank. 
28  Neb.  474;  Buck  v.  Davenport  Savings  Bank,  29  Neb. 
407.  In  Pollard  v.  Huff,  44  Neb.  892,  cited  by  defendant, 
a  paj^ee  of  a  note  guaranteed  its  payment,  and  the  case 
is  within  the  rule  announced  in  Heard  v.  Dubuque  County 
Bank,  supra.  The  other  guarantors  were  held,  under  the 
peculiar  facts  of  the  case,  to  be  sureties  and  indorsers  of 
the  note.  Judge  Post  cites  Weitz  v.  Wolfe,  supra,  wherein 
Mowrey  v.  Mast  &  Co.,  supra,  is  approved,  and  does  not 
attempt  to  discredit  or  modify  the  preceding  decisions  of 
this  court. 

Ayres  and  Jackson  were  not  by  virtue  of  their  con- 
tracts subject  to  a  joint  suit  by  Deering  &  Company. 
These  contracts  were  referred  to,  and,  in  exact  language 
by  exhibits  to  the  petition,  made  part  of  that  pleading. 
Bank  of  Stockham  v.  Alter,  61  Neb.  359.     In  the  light 
of  the  reported  decisions  of  this  court,  counsel  for  Deering 
&  Company  must  have  known  that  Jackson  and  Ayres 
were  not  jointly  liable  to  his  client.     The  fact  that  he 
took  a  several  judgment  against  the  nonresident  defend- 
ant upon  return  day  indicates  that  he  in  truth  was  not 
contending  for  a  joint  liability.    The  judgment,  it  will  be 
observed,  is  not  upon  the  notes,  but  "upon  the  cause  of 
action  set  forth  in  plaintiffs  petition."     Now,  the  only 
cause  of  action  set  forth  in  the  petition  against  Ayres 
is  upon  his  contract  of  guarantee,  so  that  plaintiff  was 
prosecuting  two  distinct  and  several   causes  of  action 
against  as  many  defendants,  and  the  court  purported  to 
enter  a  separate  several  judgment  against  the  nonresident 
defendant  upon  the  cause  of  action  not  pleaded  as  a 
liability  of  the  resident  defendant.    JIanifestly  the  county 
judge  did  not  have  power  to  render  a  valid  judgment 
against  Ayres  in  the  circumstances  of  this  case.    Deering 
&  Company  is  in  no  better  plight  than  it  would  be  if  it 
had  commenced  a  separate  suit  against  Ayres  and  caused 
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sumtnons  to  be  issued  to  and  served  on  thai 
Butler  county.  In  such  a  case  the  countj 
not  have  acquired  jurisdiction.  Walker  t 
Neb.  653,  The  action  of  Deering  &  Compan; 
son  suggests  that  the  former  did  not  ho] 
judgment  against  Jackson,  that  Jackson's  i 
suit  was  not  from  any  standpoint  adverse  t 
therein,  and  that  the  jpinder  of  defendants 
court  was  fraudulent  and  collusive.  In  8 
Miller,  4  Neb.  { Unof. )  449,  we  held  that  a  co! 
of  defendants  for  the  sole  purpose  of  bringin 
a  nonresident  of  the  county  where  the  acti 
will  not  vest  the  court  with  authority  to  sent 
to  the  other  county,  and  a  judgment  renderei 
in  such  a  case  is  void.  The  opinion  has 
cially  reported,  but  is  in  line  with  the  princi 
in  Dunn  v.  Haines,  17  Neh.  560 ;  Cobbey  v.  'tt 
250;  Miller  v.  Meeker,  54  Neb.  452;  Barry 
57  Neb.  534;  Seiver  v.  Union  P.  R.  Co.,  68 
also,  Graham  v.  Ringo,  67  Mo.  324;  Union  , 
V.  Lang,  103  Minn.  466;  Stevenson  v.  Miirp 
243;  Marshall  v.  Saline  River  Land  d  M 
Kan.  445.  The  finding  of  the  district  cour( 
Deering  &  Company  procured  the  judgment 
by  fraud  is  to  our  minds  supported  by  thi 
though  that  finding  is  not  necessary  to  sust 
rendered  herein. 

2.  It  iB  argued  that,  conceding  the  judgm 
a  court  of  equity  will  not  enjoin  its  es 
county  judge's  record  disclosed  his  lack  o 
and  Ayres  may  enjoin  collection  of  the  ji 
cially  so  since  it  clouds  his  title  to  real  ea 
V.  O'Sullivan,  59  Neb.  311;  Fogg  v.  Ellis, 
Chicago,  B.  <€  Q.  R.  Co.  v.  Hitchcock  Count: 

We  have  not  made  specific  mention  of 
cussed  in  the  well-written  briefs  filed  on 
fendant,  bnt  they  have  been  considered, 
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thought  necessary  to  further  extend  this  opinion  by  refer- 
ence thereto. 

The  judgment  of  the  district  court  is 

Affirmed. 


Paul  Schminkb  Company,  appellant,  v.  Winfield  S. 

HOLDBN,  appellee. 

Filed  March  10,1910.    No.  15,939. 

Appeal:  Instbuctions:  Review.  An  Instruction  submitting  a  defense 
not  raised  by  the  pleadings,  supported  by  the  evidence  or  sug- 
gested in  defendant's  requests  to  charge  the  Jury,  is  prejudicially 
erroneous  where  the  evidence  will  support  a  verdict  for  the  plain- 
tiff and  a  verdict  is  returned  for  the  defendant. 

Appeal  from  the  district  court  for  Otoe  county: 
Harvey  D.  Travis,  Judge.    Reversed. 

D.  W.  Livingston^  George  H.  Heinke  and  Pitzer  d  Hay- 
ward^  for  appellant. 

W.  F.  Moran,  contra. 

Root,  J. 

This  action  is  prosecuted  by  a  judgment  creditor  of  Ed. 
Holden  against  Winfield  S.  Holden  for  the  latter's  alleged 
untruthful  disclosure  in  garnishment  proceedings  before 
judgment  in  a  suit  against  Ed.  Holden.  Defendant  pre- 
vailed, and  plaintiff  appeals. 

The  evidence  discloses  that  on  and  prior  to  October  10, 
1906,  defendant  owned  a  grain  elevator  in  Burr  and  con- 
siderable land  in  the  neighborhood  of  said  village.  In 
1903  he  entered  into  a  contract  with  two  of  his  sons,  Ed. 
Holden  and  E.  L.  Holden,  whereby  they  agreed  to  handle, 
free  of  expense  to  him,  such  grain  as  he  might  store  in 
his  elevator,  and  they  were  given  the  right  to  use  the 
machinery  in,  and  one-half  of,  said  building.      Siibse- 
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quently  E.  L.  Holden  withdrew  from,  but  Ed.  Holden 
continued  to  perform,  the  contract.  In  July  and  August, 
1906,  defendant  delivered  at  his  elevator  about  4,000  bush- 
els of  corn,  1,500  bjishels  of  wheat,  3,500  bushels  of  oats, 
and  400  bushels  of  rye.  During  the  night  of  October  10, 
1906,  Ed.  Holden  absconded.  October  11  defendant  took 
exclusive  possession  of  his  elevator,  and  thereafter  sold 
all  grain  contained  therein.  The  evidence  is  conflicting 
concerning  other  material  facts.  No  attack  is  made  upon 
plaintiff's  judgment  against  Ed.  Holden  or  said  garnish- 
ment proceedings,  and  they  will  be  treated  as  valid. 

1.  The  instructions  are  criticised  at  length,  but  will 
not  be  considered  in  detail,  because  it  is  believed  ui)on 
the  facts  disclosed  there  was  reversible  err^r  in  modifying 
plaintiff's  instruction  numbered  23,  and,  as  thus  modified, 
giving  it  to  the  jury.    The  defendant  testifies  he  paid  11 
individuals  an  aggi'cgate  of  about  $3,400  for  grain  which 
he  says  they  claimed  to  have  stored  in  the  elevator.    The 
evidence  shows  that  on  October  5,  1906,  Mr.  Steinkuhler 
delivered  900  bushels  of  corn  at  the  elevator  to  Ed.  Holden. 
On  the  18tli  of  October  he  was  paid  f  294  therefor  by  de- 
fendant.    Steinkuhler  testifies  he  sold  the  corn  to  Ed. 
Holden,  but  informed  defendant  that  the  witness  wante<l 
pay  therefor;  that  defendant  said  he  would  treat  the  wit- 
ness as  he  had  "the  rest  of  them,"  give  him  34  cents  a 
bushel  for  tlie  corn,  the  market  price,  and  Ed.  would 
pay  the  remaining  4  cents  of  the  contract  price  when  he 
returned.     Mr.  Farmer  delivered  986  bushels  of  corn  at 
the  Holden  elevator  October  10,  1906.     Farmer  testifies 
he  sold  and  delivered  the  corn  to  Ed.  Holden,  but  was 
not  paid  by  him;  that,  after  Ed.  Holden  left  Burr,  the 
defendant  talked  with  the  witness  over  the  telephone  and 
requested  him  to  come  to  town,  and  thereafter  said  "he 
had  settled  with  the  rest  of  them  and  he  wanted  to  settle 
with  me  for  the  corn" ;  that  defendant  wanted  to  buy  the 
corn,  but  the  witness  said  it  had  been  sold  to  Ed.,  where- 
upon defendant  said  he  would  give  34  cents  a  bushel  for 
the  grain,  and  when  Ed.  came  back  he  could  pay  the 
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remainder  of  the  contract  price,  and  the  witness  accepted 
the  money,  f  335. 

Defendant's  version  of  his  transactions  with  Steinkuhler 
and  Farmer  is  that  they  denied  having  sold  their  corn 
to  Ed.  Holden,  but  contended  it  was  merely  stored  in  the 
elevator  and  he  purchased  it  from  them,  and  he  is  cor- 
roborated by  the  testimony  of  his  son.  The  district  judge 
instructed  tlie  jury  that,  if  defendant  purchased  corn 
stored  in  tlie  elevator  by  third  persons,  he  would  not  be 
liable  to  plaintiff  for  any  of  that  grain,  and,  if  Ed.  Holden 
absconded  without  paying  for  the  grain  delivered  to  him, 
his  vendors  would  have  the  right  to  rescind  and  declare 
void  such  sales,  retake  the  grain  theretofore  sold  and  de- 
livered by  them  and  resell  it.  There  was  no  evidence 
tending  to  prove  that  Ed.  Holden  misrepresented  any 
fact  to  secure  possession  of  any  grain  in  the  elevator,  that 
he  did  not  intend  when  he  purchased  the  grain  to  pay 
therefor,  or  that  it  was  not  unconditionally  delivered. 
No  witness  testifies  to  a  rescission  of  any  contrac^t  with 
Ed.  Holden.  Upon  the  evidence  it  is  doubtful  whether 
the  principle  of  rescission  should  have  been  submitted 
to  the  jury.  Kingsley  v.  McGreic,  48  Neb.  812;  Kramer 
&  Son  V.  Mcssncr  &  Co.,  101  la.  88.  Plaintiff,  however,  in 
its  request  numbered  23,  suggested  the  submission  of  that 
principle,  and  it  will  not  be  heard  now  to  complain  that 
the  court  instructed  on  that  subject.  American  Fire  Inn, 
Go,  V,  Landfare,  56  Neb.  482.  The  court  modified  plain- 
.  tiff's  said  request  so  as  to  include:  "And  that  said  con- 
tract was  rescinded  either  by  the  acts  of  Ed  Holden  or  by 
his  agent,  if  you  find  he  did  have  any  person  acting  for 
him  after  he  left  Burr,  Neb."  There  is  no  evidence  in  the 
record  that  any  person  acting  as  agent  for  Ed.  Holden 
rescinded  any  of  his  contracts,  and  the  submission  of  that 
issue  was  prejudicial  to  plaintiff.  According  to  the  evi- 
dence, f630  worth  of  com  was  delivered  to  Ed.  Holden 
between  October  5  and  October  10,  and  none  of  it  was 
shipped  by  him.  There  was  no  evidence  to  show  that  any 
23 


306  NEBRASKA  REPORTS.  [Vol.  86 

Paul  Si'bmlnke  Co,  t.  Holden. 

of  defendant's  corn  was  intermingled  with  this  grain,  and, 
if  fSOO  be  deducted  from  its  value  to  cover  Ed.  'Holden's 
exemptions,  the  jury,  if  tliej  rejected  defendant's  theory 
of  hie  transactions  with  Steinkuhler  and  Farmer,  could 
find  that  a  substantial  balance  of  the  proceeds  of  Ed. 
Holden's  property  was  in  defendant's  possession  at  the 
time  he  was  garnished. 

2.  Plaintiff  contends  that  the  issue  of  Ed.  Holden's 
exemptions  should  not  have  been  submitted  to  the  jury, 
but  the  court  did  not  err  in  this  particular.  The  jury 
were  permitted  to  aJlow  $500  as  exempt  property,  if  they 
found  from  the  evidence  that  Ed.  Holden  was  a  married 
man,  the  head  of  a  family,  and  did  not  possess  an  interest 
in  real  estate  subject  to  exemption  as  a  homestead,  and, 
if  he  absconded  leaving  his  wife  the  head  of  a  family,  she 
would  be  entitled  to  that  exemption.  It  is  true  defendant, 
as  garnishee,  denied  having  any  of  his  son's  property  ex- 
cept a  pfmy  in  his  possession,  but  the  evidence  is  conflict- 
ing, and  defendant  is  justified  in  insisting  upon  his  con- 
struction of  the  evidence.  Should  the  jury  find  that  any 
part  of  the  grain  in  dispute  belonged  to  the  sou,  and  not 
the  father,  it  would  still  be  defendant's  duty  to  preserve 
bis  son's  exemptions.  Mace  v.  Heath,  34  Neb.  54,  790. 
And  if  Ed.  Holden  absconded  leaving  his  wife  to  care  for 
their  infant  children,  she  may  demand  and  receive  that 
exemption.  Frazier  v.  Syaa,  10  Neb.  115 ;  State  o.  Wilson, 
31  Neb.  462.  We  have  not  overlooked  the  fact  that  Mrs. 
Holden  has  not  filed  a  schedule  of  her  personal  property 
or  that  of  her  husband,  nor  an  affidavit  as  contemplated 
by  the  code,  but  she  has  appeared  and  testified  to  the  facts. 

Complaint  is  also  made  because  the  court  gave  as  an 
instruction  section  530  of  the  code.  The  evidence  does 
not  tend  to  prove  that  any  of  the  grain  in  dispute  was 
specifically  exempt,  and  the  instruction  should  not  have 
been  given,  although  we  might  not  reverse  the  case  if  this 
were  the  sole  error  in  the  record. 

Reference  is  made  in  the  instructions  to  the  right  of 
an  owner  to  recover  his  aliquot  share  of  grain  mixed  with 
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other  like  property.  We  think  defendant's  counsel  is  cor- 
rect in  that  part  of  his  written. argument  which  reads: 
"There  is  no  evidence  in  the  record  to  establish  the  con- 
tention of  appellant  that  the  grain  of  appellee  was  mixed 
with  other  grain",  and,  such  being  the  fact,  the  instruction 
on  this  point  should  not  have  been  given.  It  is  quite  prob- 
able that  upon  a  disclosure  of  the  facts  the  law  relating 
to  the  confusion  of  goods  may  apply.  Some  features  of 
the  law  on  this  subject  have  been  settled  in  Nebraska. 
Grimes  v,  Cannell,  23  Neb.  187 ;  First  Nat.  Bank  v.  Scott, 
36  Neb.  607.  On  the  entire  record  we  are  constrained  to 
find  there  is  error  prejudicial  to  plaintiff. 

The  judgment  of  the  district  court  therefore  is  reversed 
and  the  cause  remanded  for  further  proceedings. 


Eevebsed. 


Everett  B.  Hankins,  Administrator,  appellant,  v. 

Herman  M.  Reimers,  appellee. 

Filed   Mabch  10,  1910.     No.  15,952. 

1.  Master  and  Servant:  Injury:  Pleading.  Allegations  In  a  petition 
that  a  master  unlawfully,  wrongfuUy  and  negligently  directed 
his  infant  servant  to  dig  a  cave  in  the  side  of  a  hill  under  cir- 
cumstances particularly  alleged,  making  it  dangerous  to  life  and 
limb  to  work  in  said  excavation,  in  effect  charges  that  the  master 
had  knowledge  or  in  reason  ought  to  have  known  of  the  danger 
surrounding  such  work. 

2. :    :    Liability.    If  the  employment  of  an  infant  under 

the  age  of  16  years,  contrary  to  the  provisions  of  the  statute,  is 
the  proximate  cause  of  an  injury  to  the  child,  hia  master  is 
liable  therefor. 

3.  Negligence:  Instructions.  The  word  "accident"  is  ordinarily  used 
to  define  that  which  happens  unexpectedly,  or  without  design, 
regardless  of  the  fault  of  any  individual;  but  it  is  erroneoua 
to  instruct  the  jury  in  an  action  for  negligence  to  find  for  the 
defendant  if  the  injuries  referred  to  in  the  petition  were  caused 
by  an  accident,  unless  they  are  further  instructed  that,  to  so 
acquit,  they  must  find  that  defendant's  fault  or  negligence  was 
not  a  proximate  cause  of  the  injury. 


if       .^ 
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Appeal  from  the  district  court  for  Lincoln  county 
Hanson  M.  Grimes,  Judge.    Reversed. 

Wilcox  &  HalUgaiiy  for  appellant. 

Hoagland  &  Hoagland  and  J,  G.  Beeler,  contra. 


Root,  J. 

This  action  is  prosecuted  against  a  master  for  damages 
flowing  from  the  death  of  his  infant  servant,  alleged  to 
have  been  caused  by  the  master's  negligence.  Defendant 
prevailed,  and  plaintiff  appeals. 

1.  Defendant  contends  the  petition  is  fatally  defective 
because  the  pleader  did  not  state  therein  that  defendant 
knew  the  work  his  servant  was  performing,  at  the  time 
of  his  death,  was  dangerous.  Plaintiff  states  in  his  peti- 
tion that  the  deceased  was  under  16  years  of  age  at  the 
time  of  his  death;  was  ignorant  of  the  dangers  incident 
to  said  work,  and  incapable,  because  of  his  immaturity, 
of  appreciating  them;  that  defendant,  the  master,  "un- 
lawfully, wrongfully  and  negligently"  directed  said  serv- 
ant to  work  in  a  cave  under  circumstances  detailed  at 
length  which  plaintiff  charges  made  the  cave  a  place 
dangerous  to  life  and  limb  to  work  in.  While  a  direct 
allegation  that  the  master  knew  said  work  was  dangerous 
would  be  more  satisfactory,  we  think  the  pleader,  in  ef- 
fect, does  charge  that  knowledge,  and,  in  conformity  with 
the  spirit  of  the  code,  we  shall  so  hold  for  the  purposes  of 
this  appeal.  Chicago,  B.  d  Q.  R.  Go.  v.  Kellogg,  55  Neb. 
748. 

2.  Plaintiff  argues  that  the  district  court  ignored  sec- 
tion 5490,  Ann.  St.  1909,  which  provides:  "No  child  un- 
der the  age  of  sixteen  years  shall  be  employed  in  any 
work  which  by  reason  of  the  nature  of  the  work,  or  place 
of  performance,  is  dangerous  to  life  or  limb  or  in  which 
its  health  may  be  injured  or  its  morals  may  be  depraved. 
Any  parent,  guardian^  or  other  person^  who  having  under 
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his  control  any  child,  causes  or  permits  said  child  to  work 
or  be  employed  in  violation  of  this  section  shall  be  deemed 
guilty  of  a  misdemeanor  and  upon  conviction  shall  be 
fined",  etc.  There  is  an  allegation  in  the  petition  that 
the  deceased,  at  the  time  of  the  accident,  was  under  the 
age  of  16  years,  and  the  work  he  was  directed  by  his 
master  to  do  was  dangerous  to  life  and  limb,  but  we  find 
nothing  in  plaintiffs  request  for  instructions  to  indicate 
he  asserted  a  right  by  reason  of  a  violation  of  said  statute. 
The  court  gave  all  of  the  instructions  requested  by  plain- 
tiff, and  they  were  prepared  on  the  theory  that  the  case 
is  controlled  by  the  general  law  of  master  and  servant 
independently  of  said  statute.  Plaintiff,  having  induced 
the  court  to  adopt  one  theory,  ought  not  to  complain  be- 
cause a  different  doctrine  was  not  followed.  Dawson  v. 
Williams^  37  Neb.  1;  American  Fire  Ins.  Co.  v.  Landfare, 
56  Neb.  482.  Both  parties  have  discussed  section  5490, 
supra,  and,  as  the  case  must  be  reversed,  we  think  it 
proi)er  for  their  guidance  to  consider  the  point.  The 
statute  is  part  of  the  child  labor  law.  Laws  1907,  ch. 
66,  sec.  13.  Section  1  of  that  act  prohibits  the  employ- 
ment of  children  under  the  age  of  14  years  in  certain 
vocations  or  places,  and  section  2  thereof  forbids  the  em- 
ployment of  children  between  14  and  16  years  of  age  in 
those  vocations  or  places  except  on  certain  conditions. 
Section  10  of  the  act  limits  the  hours  in  any  one  day 
wherein  children  under  the  age  of  16  may  labor  in  certain 
employments.  It  is  competent  for  the  legislature  in  the 
exercise  of  the  police  power  to  fix  an  age  below  which 
children  may  not  lawfully  be  employed  in  dangerous  oc- 
cupations. Lenahan  v.  Pittston  Coal  Mining  Co.,  218 
Pa.  St.  311;  Stehle  v.  Jaeger  Automatic  Machine  Co.,  220 
Pa.  St.  617.  The  legislature  may  either  designate  such 
employments  by  name  or  it  may  prohibit  child  labor  in 
dangerous  work.  In  the  latter  event  it  is  a  question  of 
fact,  in  each  case  to  be  ascertained  from  a  consideration 
of  the  evidence.  If  not  admitted  in  the  answer,  whether 
the  work  is  dangerous.    Proof  that  the  child  was  injured 
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would  not  in  itself  establish  that  the  work  was  dangerous 
within  the  meaning  of  the  law.  To  bring  a  case  within 
the  statute,  we  think  the  work  must  have  been  inher- 
ently dangerous  to  life  or  limb  as  a  matter  of  common 
knowledge,  or  dangerous  to  life  or  limb  because  of  the 
manner  in  which  the  master  directed  its  performance,  or 
because  he  negligently  failed  to  properly  instruct  his 
servant  or  to  superintend  such  work.  If  an  infant  is  in- 
jured as  the  proximate  result  of  engaging  at  his  master's 
request  in  a  vocation  which  the  legislature  has  forbidden 
an  infant  of  that  age  to  follow,  the  master  is  liable. 
Lenahan  v.  Pittston  Coal  Mining  Co.,  supra;  Platte  v. 
Southern  Photo  Material  Co.,  4  Ga.  App.  159,  60  S.  E. 
1068;  Starnes  v.  Albion  Mfg.  Co.,  147  N.  Car.  556,  61  S. 
E.  525;  Leathers  v.  Blachwell  Durham  Tobacco  Co.,  144 
N.  Car.  330. 

3.  The  court,  at  defendant's  request,*  instructed  the 
jury:  "The  court  instructs  the  jury  that  an  accident  is 
an  event  or  occurrence  which  happens  unexpectedly,  from 
the  uncontrollable  operations  of  nature  alone  and  with 
out  human  agency;  or  it  is  an  event  resulting  undesign- 
edly and  unexpectedly  from  human  agency  alone,  or  from 
the  joint  operation  of  both.  It  may  be  an  event  from  an 
unknown  cause,  or  an  unknown  event  from  a  known 
cause;  a  chance  or  casualty.  If  from  the  evidence  in  this 
case  you  believe  that  the  death  of  Canna  O.  Spencer  was 
the  result  of  an  accident,  then  the  defendant  would  not 
be  liable,  and  the  plaintiff  in  such  case  cannot  recover  in 
this  action." 

A  person  guilty  of  negligence  ordinarily  does  not  an- 
ticipate the  consequences  of  his  acts  or  intend  that  any 
one  shall  be  injured  by  what  he  has  done  or  omitted  to 
do.  Men  are  injured  in  countless  ways  where  it  can  be 
readily  understood  after,  and  it  ought  to  have  been  known 
before,  the  event,  that  the  exercise  of  ordinary  care  would 
have  prevented  the  injury,  and  the  responsible  person  is 
held  liable,  even  though  he  did  not  design  or  expect  the 
results  that  followed  his  default.    Nave  v.  Flack,  90  Ind. 
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205,  46  Am.  Rep.  205.  The  court  should  have  qualified 
the  instruction  by  stating  that,  iJf  defendant's  negligence 
was  not  a  proximate  cause  of  the  injury,  he  would  not  be 
liable.  City  of  Chicago  v.  Sheehan,  113  111.  658;  Kellar 
V.  Shippee,  45  Ijl.  App.  377;  Nelson  v.  Richardson^  108 
111.  App.  121.  Given  without  qualifications,  the  instruc- 
tion is  erroneous.  Defendant  argues  that  an  identical 
instruction  was  commended  in  Ellick  v.  Wilson,  58  Neb. 
584.  In  that  case  the  defendant  in  error  had  recovered  a 
judgment  against  the  plaintiff  in  error  for  his  negligent 
acts.  Plaintiff  in  error  insisted  that  the  injuries  were 
caused  by  an  accident.  The  definition  of  an  accident  and 
its  application  to  the  facts  in  that  case  were  favorable 
to  defendant,  and  followed  a  request  made  by  him  for 
an  instruction  upon  that  point.  The  instructions  were 
not  set  out  in  the  opinion,  and  their  approval  should  be 
considered  with  reference  to  the  particular  case,  and  the 
fact  that  the  defendant  and  not  the  plaintiff  in  the  dis- 
trict court  made  complaint  with  respect  thereto. 

4.  Defendant's  witnesses  were  permitted,   over  plain- 
tiff's objections,  to  give  their  opinion  as  to  whether  it  was 
safe  to  dig  caves  in  the  banks  of  caiions  in  the  neighbor- 
hood of  defendant's  farm  and  safe  to  excavate  the  cave 
where  the  boy  was  killed.     The  witnesses  were  not  con- 
fined to  a  description  of  the  soil  in  the  walls  of  the  canon, 
nor  the  results  following  the  excavation    of    the    caves 
therein,  but  expressed  their  opinions  as  to  whether  or  not 
it  was  dangerous  to  dig  such  caverns.    There  was  nothing 
complicated  or  peculiar  in  the  facts  from  which  the  wit- 
nesses drew  their  conclusions,  and  the  jurors  were  as  well 
qualified  to  make  correct  deductions,  after  being  informed 
concerning  the  facts,  as  were  the  witnesses.     We  think 
the  witnesses  should  have  stated  the  facts,  and  the  jury 
would  determine  whether  the  work  was  dangerous    or 
otherwise.    Virginia  Iron,  Coal  &  Coke  Co.  v.  TomUnson's 
Adm%  104  Va.  249.    These  witnesses  stated  that  it  was 
dangerous  to  dig  a  cave  in  the  manner  attempted  by  the 
deceased,  and  their  testimony  was  not  prejudicial  to  plain- 
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tiff  except  on  the  issue  of  tlie  deceaeed's  contri 
ligence. 

Defendant  insitstK  tliat  the  evident-e  will  do1 
verdict  in  favor  of  plaintiff,  but  we  are  not 
holding,  as  matter  of  law,  tliat  a  jury  could  n 
find  defendant  guilty  of  negli{;enct'. 

For  the  reasons  stated,  the  judgment  of  1 
court  is  reversed  and  the  cause  is  remanded 
proceedings. 

I 


Edwabd  Gubskb,  appellant,  v.  Chaelbs  M 
appellee. 

Filed  Mabch  10, 1910.    No.  16,917. 

1.  Juatlce  of  the  Pence:   JvpeMSHx  bt  Default:    Juribdk 

a  Bunimons  rpturnabte  June  8,  1903.  at  9  o'clock 
Issued  br  a  justice  of  the  peace  and  served  on  delei 
1903.  the  lustlce,  tn  absence  of  an  appearance  br  di 
jurisdiction  to  enter  a  Judgment  against  him  b7  de 
1903,  at  10  o'clock  A.  M.    White  v.  Oermati  Int.  Co., 

2.  Judgment:    Vacation:    Equitable  Relikp.     In  a  suit 

cancel  a  judgment  on  the  ground  that  It  was  rent 
the  defendant  in  a  suit  before  a  Justice  of  the  peace 
him  of  bis  defense  by  stating  that  he  could  go  wher 
that  it  would  be  foolish  to  employ  counsei,  and  I 
therein  had  no  case,  denial  of  equitable  relief  field  j: 
it  was  shown  that  such  defendant  deliberately  per 
fault  after  having  stated  to  the  Justice  and  the  C4 
he  had  no  property  and  did  not  care  whether  plalntl 
ment  or  Dot. 

3. :    :    iNBANirr;    EvroKNCB,    A  judgment  ag 

ant  In  an  action  at  law  will  not  be  set  aside  in  a  s 
on  the  ground  that  he  was  ion  compos  mentU,  wl 
dence  falls  to  dlBclose  that  fact. 

Appeal  from  the  district  court  for  Douglfi 
Lee  S.  Estelle,  Judge.    Affi,rined. 

John  M.  Macfarland,  for  appellant. 

Charles  W.  Britt  and  M.  O.  Cunningham,  co 
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Rose,  J. 

This  is  a  suit  in  equity  to  cancel  a  judgment  in  favor  of 
Charles  W.  Britt  for  attorney's  fees  amounting  to  $180 
and  against  Edward  Gurske,  his  client.  The  judgment: 
was  rendered  in  Douglas  county,  June  8, 1903,  by  William 
Alstadt,  a  justice  of  the  peace.  The  district  court  after 
a  trial  dismissed  plaintiff's  petition  to  cancel  the  judg- 
ment, and  he  appeals  to  this  court. 

Under  issues  properly  raised  by  the  pleadings  plaintiff 
urges  three  reasons  for  canceling  the  judgment  in  con- 
troversy* They  are  as  follows:  (1)  The  justice  of  the 
peace  had  no  jurisdiction.  (2)  By  fraud  the  justice  of 
the  peace  prevented  plaintiff  herein  from  making  the 
defense  of  full  payment  of  Britt's  claim.  (3)  Plaintiff 
herein  was  non  compos  mentis  when  the  judgment  was 

rendered. 

1.  Want  of  jurisdi<!tion  as  a  ground  of  relief  is  based 
on  the  assertion  that  the  summons  was  not  served  on 
plaintiff  herein  three  days  before  the  time  set  for  his 
appearance,  within  the  meaning  of  section  911  of  the 
code,  which  declares:  "The  summons  must  be  returnable 
not  more  than  twelve  days  from  its  date,  and  must,  unless 
accompanied  with  an  order  to  arrest,  be  served  at  least 
three  days  before  the  time  of  appearance."  June  5,  1903, 
the  justice  issued  a  summons  returnable  June  8,  1903,  at 
9  o'clock  A.  M.,  and  there  was  personal  service  on  Gurske 
June  5,  1903.  The  record  of  the  justice  recites  that  the 
case  w^as  called  June  8,  1903,  at  10  o'clock  A.  M. ;  that 
Gurske  did  not  appear  at  the  hour  named  in  the  summons 
nor  for  an  hour  thereafter,  but  made  default;  that  Britt 
was  sworn  and  examined,  and  that  judgment  in  his  favor 
followed.  It  is  argued  by  plaintiff  that  he  only  had  one 
full  day  and  fractions  of  two  days  to  make  his  appear- 
ancCy  and  that,  since  the  law  does  not  recognize  fractions 
of  days,  he  was  deprived  of  three  days'  notice.  To  sustain 
this  position  plaintiff  cites  Bale  v.  Doddridge^  9  Neb.  138. 
The  notice  in  that  case  was  dated  and  served  September 
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4,  1878.  It  required  a  tenant  to  remove  from  the  prem- 
ises occupied  by  him  within  three  days  after  its  service, 
and  the  court  held  he  was  entitled  to  comply  within  three 
days  after  September  4,  or  any  time  during  the  fifth,  sixth 
and  seventh.  The  opinion  was  written  by  Chief  Justice 
Maxwell.  That  it  does  not  control  a  case  like  the  pres- 
ent one  is  shown  by  a  later  opinion  in  which  the  same 
jurist  announced  the  following  rule:  "In  cases  where  a 
justice  of  the  peace  has  cognizance,  a  summons  served 
three  days  including  the  day  of  service,  before  the  time 
set  for  trial,  is  sufficient  to  give  the  justice  jurisdiction.'' 
White  n.  German  Ins.  Co.,  15  Neb.  660.  This  rule  was 
followed  in  Messick  v.  Wigent,  37  Neb.  692.  The  justice 
of  the  peace,  therefore,  had  jurisdiction. 

2.  The  substance  of  plaintiff's  testimony  in  support  of 
the  averment  that  he  was  prevented  by  fraud  of  the  justice 
of  the  i>eace  from  making  the  defense  of  payment  is  as 
follows :  About  9 :  30  A.  M.,  June  8,  1903,  the  return  day 
of  the  summons,  plaintiff  had  a  conversation  with  the 
justice  in  the  latter's  office.  He  told  the  justice  he  did 
not  owe  Britt  a  cent.  The  justice  told  him  there  was 
nothing  to  the  case,  or  that  there  was  no  case,  that  he 
could  go  wherever  he  pleased,  that  it  was  foolish  to  em- 
ploy a  lawyer,  and  that  it  was  no  use  to  spend  money 
for  that  purpose.  Plaintiff  afterward  went  home  and 
paid  no  more  attention  to  the  case.  He  relied  on  the 
statement  of  the  justice,  and  except  for  it  would  have 
employed  counsel  and  made  a  defense.  This  is  the  sum 
of  the  testimony  of  plaintiff  on  the  issue  as  to  fraud. 
There  is  no  evidence  that  he  stated  under  oath  he  did  not 
owe  Britt  a  cent,  or  that  his  presence  at  the  hour  men- 
tioned was  for  the  purpose  of  making  a  defense.  The  jus 
tice  had  jurisdiction.  In  the  i)erformance  of  his  official 
duties,  when  he  was  bound  by  his  oath  of  office,  Britt  was 
sworn  and  examined,  and  judgment  was  entered  against 
Gurske  for  f  180.  The  judgment  is  record  evidence  that 
plaintiff  had  a  case.  It  contradicts  officially  what  pur- 
ports to  be  an  unofficial  statement  of  the  justice  that  Britt 
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had  no  case.  Proof  that  the  justice  without  a  hearing 
prejudged  the  case  in  favor  of  Gurske  and  so  stated  to 
him  is  at  variance  with  the  presumption  that  the  officer 
performed  his  duty.  In  addition,  the  constable  who  served 
the  summons  testilBed  that  when  he  handed  it  to  Gurske 
the  latter  said  he  did  not  own  anything,  that  he  had  turned 
all  his  property  over  to  somebody  else,  and  he  "did  not 
care  whether  they  took  a  judgment  or  not."  The  justice 
was  also  examined  as  a  witness  and  testified  to  having 
had  a  conversation  with  Gurske  about  the  case.  When 
asked  to  state  what  the  conversation  was,  the  justice  an- 
swered :  "He  told  me  that  he  settled,  and  that  he  did  not 
owe  him  a  cent;  he  paid  him;  and  he  did  say:  'I  don't 
care  if  he  gets  a  judgment.  I  got  nothing  and  he  couldn't 
take  anything  from  me.' "  The  proof  justifies  a  finding 
that  Gurske  deliberately  permitted  a  default.  This  find- 
ing is  in  harmony  with  a  recital  in  the  justice's  record 
that  Gurske  made  default.  Under  such  proofs,  relief  in 
equity  on  the  ground  of  fraud  was  properly  denied. 

3.  Plaintiff's  averment  that  he  was  non  compos  mentis 
when  judgment  was  rendered  against  him  is  refuted  by 
his  own  testimony.  He  stated  under  oath  that  except 
for  the  statement  of  the  justice  he  would  have  consulted 
an  attorney,  would  have  appeared  with  an  attorney,  and 
would  have  defended.  This  indicates  mental  capacity  to 
protect  himself  by  making  a  defense.  Besides,  the  testi- 
mony of  the  justice  and  constable  contains  convincing 
proof  that  plaintiflE's  mind  was  normal  when  the  judgment 
was  rendered. 

No  substantial  reason  for  canceling  the  judgment  of 

the  justice  of  the  peace  having  been  urged,  the  dismissal 

of  plaintifl^s  petition  in  equity  will  be 

Affiemed. 
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rrEORGE  H.  KOGERS,  APPEr.LANT,  V.  MaRTIN  P.  TRUMBLB  EST 

AL.,   APPELLEES. 

Pn.EP  March  10,  1910.    No.  15,921. 

1.  Specific  Performance:  Lease:  Demand:  Findings.  Where  a  writ- 
ten tease  of  farm  land  contains  a  covenant  that  the  lessee,  "shall 
secure  the  performance  of  the  terms  and  conditions  of  this  lease 
on  his  part  by  giving  to  the  first  party  on  demand  a  chattel  mort- 
gage upon  all  or  any  part  of  the  crops  growing  or  gathered  on  said 
premises  during  the  said  term",  and  said  lessee,  after  an  instal- 
ment of  rent  has  become  due  and  is  unpaid,  executes  to  a  third 
party  a  chattel  mortgage  upon  said  crops  together  with  other 
chattels,  and  in  an  action  by  the  lessor  for  specific  performance 
of  the  contract  of  lease  the  district  court  finds  that  "demand  was 
duly  made"  by  the  lessor  for  said  mortgage,  held,  that  such  find- 
ing by  the  trial  court  is  tantamount  to  a  finding  that  the  lessor 
made  such  demand  in  due  time  and  proper  manner,  and  prior  to 
the  execution  of  said  mortgage  to  said  third  party. 

2.  :    :    Chattel  Mortgage:    Fraud.  And  in  such  case  the 

execution  of  such  mortgage  to  said  third  party  constitutes  a  fraud 
on  the  part  of  such  lessee  against  which  a  court  of  equity  will 
grant  relief  at  the  suit  of  the  lessor. 

3.  :     :     Cross-Petition:     Exemptions.      And    in   such    a 

case  where  such  third  party  is  made  a  party  defendant  in  said 
suit,  and  files  a  cross-petition  for  the  foreclosure  of  his  mortgage 
lien,  the  lessee  will  not  be  permitted  to  assert  his  exemptions  as 
the  head  of  a  family,  as  to  such  other  chattels,  and  defeat  the 
lessor's  collection  of  his  rent  by  requiring  the  said  crops  to  be 
first  sold  and  the  proceeds  applied  to  the  payment  of  said  third 
party's  mortgage  before  said  third  party  can  subject  such  other 
chattels  to  the  payment  of  his  said  mortgage. 

4.  KCarshaling  Assets.     In  such  a  case  the  securities  will  be  mar- 

shaled and  the  exempt  chattels  first  exhciusted  in  payment  of  said 
third  party's  mortgage,  and  the  deficiency,  if  any,  resulting  there- 
from, only,  will  be  a  first  lien  in  favor  of  such  third  party  upon 
said  crops;  and  the  residue  of  a  sale  thereof  will  be  applied  to 
the  payment  of  the  lessor's  claim  for  rent. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLARD  E.  Stewart,  Judge.    Reversed  with  directions. 


Morning  <&  Ledwith,  for  appellant. 
Oeorge  A.  Adams^  contra. 
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Fawcbtt,  J. 

Plaintiflf,  being  the  owner  of  a  farm  in  Lancaster 
county,  leased  the  same  to  defendant  Trumble  for  one 
year  beginning  March  1,  1907,  for  an  annual  rental  of 
1420,  payable  f  210  August  1,  1907,  and  $210  January  1, 
1908.  The  lease  was  in  writing  and  contained  among 
other  things  the  following  stipulation :  "And  it  is  further 
covenanted  and  agreed  by  and  between  the  parties  hereto 
that  the  party  of  the  second  part  shall  secure  the  perform- 
ance of  the  terms  and  conditions  of  this  lease  on  his  part 
by  giving  to  the  first  party  on  demand  a  chattel  mortgage 
upon  all  or  any  part  of  the  crops  growing  or  gathered  on 
said  premises  during  the  said  term."  Plaintiflf  alleges  that 
on  or  about  August  1,  1907,  he  demanded  of  Trumble 
a  chattel  mortgage  upon  the  crops  then  growing  upon 
the  farm,  but  that  Trumble  evaded  the  execution  of  the 
mortgage  by  leading  plaintiflf  to  believe  that  his,  Trum- 
ble's,  mother  would  sign  notes  with  him  as  security;  that 
in  this  manner  plaintiff  was  put  oflf  from  time  to  time; 
that  on  September  27,  1907,  Trumble  executed  a  chattel 
mortgage  to  defendant  Bell  to  secure  the  sum  of  $425.80, 
the  mortgage  covering  defendant  Trumble's  farm  imple- 
ments and  live  stock,  and  also  the  "growing  crops  of  corn 
and  wheat  raised  on  said  premises  during  tlie  crop  season 
of  1907."  On  January  14,  1908,  plaintiflf  commenced  this 
action  against  both  Trumble  and  Bell  for  the  purpose  of 
having  the  agreement  for  a  chattel  mortgage  on  the  grow- 
ing crops,  contained  in  the  lease,  specifically  performed, 
and  to  have  the  lien  of  Bell  postponed  to  plaintiflf's  lien, 
or,  failing  in  that,  to  require  Bell  to  marshal  his  securi- 
ties and  sell  the  chattels  included  in  his  mortgage  upon 
which  Rogers  had  no  claim  before  resorting  to  the  crops. 
Defendant  Trumble  answered  claiming  that  the  chattels 
included  in  Bell's  mortgage,  other  than  the  crops,  were 
exempt  to  him  as  the  head  of  a  family,  and  that  therefore 
plaintiff  was  not  entitled  to  require  Bell  to  marshal  his 
securities  and  sell  such  exempt  articles  before  resorting  to 
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the  crops.  Defendant  Bell  answered  denying  the  allega- 
tions of  plaintiff's  petition,  and  also  filed  a  cross-petition 
asserting  his  lien  as  a  first  lien  upon  all  of  the  chattels, 
including  the  crops,  and  praying  a  foreclosure  of  the  same. 
On  the  trial  a  decree  was  entered  giving  Bell  a  first  lien 
upon  all  the  chattels  included  in  his  mortgage,  and  giving 
plaintiff  a  second  lien  on  the  com  for  the  amount  of  the 
rent  and  interest.  The  decree  denied  plaintiflTs  prayer 
that  Bell  be  required  to  resort  to  the  other  chattels  in- 
cluded in  his  mortgage  before  resorting  to  the  crops,  and 
ordered  that  the  corn  should  be  sold  first,  and  the  pro- 
ceeds applied  to  the  payment  of  the  liens  in  their  order 
before  resort  be  had  by  Bell  to  the  other  chattels.  Plain- 
tiff appeals. 

The  first  and  second  subdivisions  of  plaintiff's  brief 
are  not  very  strongly  insisted  upon.  We  therefore  pass 
them  without  comment,  and  will  consider  only  the  third 
subdivision,  which  is  devoted  to  the  question  of  the  mar- 
shaling of  securities.  The  evidence  shows  that  the  first 
instalment  of  the  rent  due  August  1,  1907,  was  not  paid; 
that  there  was  talk  between  plaintiff  and  defendant  Trum- 
ble that  Trumble  would  secure  the  signature  of  his  mother 
to  two  notes  for  the  two  semiannual  paj^ments  of  the  rent 
in  lieu  of  a  mortgage.  The  month  of  August- having 
about  elapsed  without  the  payment  of  the  instalment  of 
rent  due  on  the  first  of  that  month,  and  Trumble  not 
having  delivered  to  plaintiff  the  notes  signed  by  his 
mother,  plaintiff,  on  August  31,  wrote  Trumble  as  fol- 
lows: "Lincoln,  Neb.,  Aug.  31st,  1907.  Mr.  M.  F.  Trum- 
ble, Havelock,  Neb.  Dear  Sir :  I  wrote  you  several  weeks 
ago  to  come  in  and  pay  the  f  210  of  rent  which  was  due 
Aug.  1st,  1907.  IMease  give  this  your  immediate  atten- 
tion, for  I  cannot  have  it  stand  as  it  is.  If  not  convenient 
to  pay  immediately,  bring  in  those  notes  indorsed  by  your 
mother,  and  explain  matters.  Otherwise  it  must  be  paid 
at  once.  Very  truly  yours,  G.  H.  Rogers."  Trumble 
received  this  letter,  but  denies  having  received  the  prior 
letter  therein  referred  to.    Plaintiff  testified  that,  in  re- 
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sponse  to  that  letter,  Trumble  called  at  plaintiflf's  home, 
and  that  at  that  interview  plaihtiff  demanded  of  Trumble 
that  he  execute  the  mortgage  provided  for  in  the  lease; 
that  this  conversation  was  in  the  early  part  of  September. 
Defendant  Trumble  denies  this,  except  that  he  called  at 
plaintiff's  residence  in  response  to  the  letter,  but  "plain- 
tiff was  not  at  home."  On  September  27,  defendant  Trum- 
ble executed  to  defendant  Bell  the  chattel  mortgage  re- 
ferred to  in  the  above  statement,  covering  not  only  his 
farm  implements  and  live  stock,  but  also  the  growing 
crops  on  plaintiff's  land  upon  which  he  had  stipulated 
in  the  lease  to  give  plaintiff  a  mortgage  on  demand.  In 
the  decree  the  district  court  made  the  following  finding: 
"The  court  further  finds  that  by  a  provision  of  said  writ- 
ten lease  the  said  defendant,  Martin  F.  Trumble,  agreed 
that  he  would  on  demand  execute  to  the  plaintiff  a  chat- 
tel mortgage  upon  the  growing,  ungathered  crop  during 
said  term,  and  finds  that  demand  was  duly  made  for  such 
mortgage  and  execution  thereof  by  the  plaintiff,  but  the 
defendant,  Martin  F.  Trumble,  declined  and  refused  to 
comply  with  the  said  provision  of  said  lease."  We  think 
this  finding  of  the  trial  court,  which  is  acquiesced  in  by 
both  defendants,  must  be  held  to  be  conclusive  upon  the 
point  that  plaintiff  had  demanded  a  mortgage  upon  the 
growing  crops  in  accordance  with  the  terms  of  the  lease 
and  that  defendant  Trumble  had  refused  to  comply  with 
such  demand,  prior  to  the  execution  of  the  chattel  mort- 
gage by  Trimible  to  Bell.  This  being  true,  the  act  of 
Trumble  in  including  the  growing  crops  in  the  mortgage 
subsequently  given  to  defendant  Bell  was  a  fraud  upon 
plaintiff's  rights.  The  finding  of  the  court  that  the  de- 
mand was  "duly"  made  for  such  mortgage  does  not  refer 
to  form  alone,  but  to  substance  as  well.  In  Brownell  v. 
Town  of  Greenwich,  4  L.  R.  A.  683  (114  N.  Y.  518)  the 
New  York  court  of  appeals  in  the  syllabus  say :  "The  ex- 
pression 'duly  adjudged',  as  used  in  the  statement  for  the 
submission  of  this  controversy,  means  adjudged  according 
to  the  statute  governing  the  subject,  and  implies  the  ex- 
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istence  of  every  fact  essential  to  perfect  regularity  of 
procedure  and  to  confer  jurisdiction  of  the  subject  matter 
and  of  the  parties."  In  the  opinion  it  is  said :  "It  does  not 
relate  to  form  merely,  but  includes  form  and  substance 
both."  In  3  Words  and  Phrases,  2259,  it  is  said :  "  ^Duly' 
means:  In  a  due,  fit,  or  becoming  manner;  properly  or 
regularly.  *  *  *  In  due  time  or  proper  manner;  in 
accordance  with  what  is  right,  required,  or  suitable;  fit- 
tingly, becomingly,  regularly."  The  Century  dictionary 
defines  the  word  "duly"  as  "in  a  due  manner;  when  or 
as  due;  agreeably  to  obligation  or  propriety;  exactly;  fitly; 
properly."  When  the  court  found,  therefore,  that  plain- 
tiff had  duly  demanded  the  execution  of  said  mortgage, 
it  was  tantamount  to  finding  that  plaintiff  had  made  the 
demand  in  due  time  and  proper  manner.  When  plaintiff 
demanded  the  mortgage,  it  was  the  duty  of  defendant 
Trumble,  under  his  agreement  in  the  lease,  to  execute  it 
and  thus  give  to  his  landlord  his  promised  security.  In- 
stead of  doing  so,  in  violation  of  his  duty  in  that  regard, 
he  subset] uently  executed  the  chattel  mortgage  to  defend- 
ant Bell  for  a  sum  largely  in  excess  of  the  growing  crop, 
all  of  which,  except  the  sum  of  |60,  was  for  a  long  past 
due  prior  indebtedness.  The  circumstances  of  the  trans- 
action raise  a  suspicion  as  to  the  bona  fides  of  the  entire  - 
transaction  of  September  27,  and  strongly  indicate  that 
defendant  Bell  made  the  small  cash  advancement  as  an 
inducement  to  Trumble  to  give  him  a  chattel  mortgage 
not. only  upon  the  property  which  Trumble  had  a  right 
to  mortgage,  but  also  upon  the  growing  crops  which  in 
equity  and  good  conscience  should  first  respond  to  the 
payment  of  plaintiff's  demand  for  rent.  Whether  this 
be  true  or  not,  it  is  clear  that,  under  the  findings  of  the 
court,  plaintiff,  at  the  time  of  the  execution  of  the  chattel 
mortgage  from  Trumble  to  Bell,  had  an  interest  in  the 
growing  crops  which  he  could  at  that  time  have  enforced 
in  a  suit  for  specific  performance.  For  Trumble  to  vio- 
late his  contract  obligations  with  plaintiff  and  encumber 
the  growing  crops  together  with  other  chattels  by  his 
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mortgage  to  Bell,  and  then  pay  neither  party,  and,  when 
both  seek  to  enforce  their  demands,  interpose  his  exemp- 
tions as  the  head  of  a  family  and  require  Bell  to  exhaust 
the  growing  crop  before  resorting  to  the  exempt  chattels, 
thereby  entirely  defeating  plaintiflf's  collection  of  the 
money  justly  due  liim,  would  be  a  gross  wrong  on  his 
part  which  a  court  of  equity  will  not  aid  him  in  perpe- 
trating. As  said  by  the  supreme  court  of  Mississippi  in 
Hodges  v,  Hickey,  67  Miss.  715,  726 :  "The  rules  by  which 
courts  of  equity  adjust  the  rights  of  parties  in  cases  like 
this  are  variant,  and  seem  to  depend  on  the  peculiar  cir- 
cumstances of  each  case,  the  principle  being  that  justice 
shall  be  done  according  to  the  view  taken  of  the  relative 
positions  and  rights  of  the  parties."  Again,  on  page  728, 
the  court  say:  "Holding  a  part  of  the  land  as  such  trus- 
tee, she  has,  for  purposes  of  her  own,  encumbered  the 
whole,  and  by  the  decree  she  has  secured  has  exonerated 
that  part  which  she  owned  and  had  a  right  to  encumber 
by  onerating  that  with  which,  as  against  the  complain- 
ant, she  had  no  right  to  deal,  and  has  therefore  secured 
a  benefit  from  her  own  wrong,  at  the  expense  of  com- 
plainant. If  we  look  at  the  land  as  the  debtor  to  Patty, 
it  becomes  clear  that,  as  between  the  two  tracts,  the  ex- 
empt and  non-exempt,  the  first  is,  in  the  view  of  a  court 
of  equity,  the  principal  debtor,  and  the  other  a  mere 
surety."  Paraphrasing  that  statement  by  the  Mississippi 
court,  we  think  it  should  be  said  in  this  case  that,  if  we 
look  at  the  chattels  as  the  debtor  to  Bell,  it  becomes  clear 
that,  as  between  the  two  classes  of  chattels,  the  exempt 
and  non-exempt,  the  first  is,  in  the  view  of  a  court  of 
equity,  the  principal  debtor,  and  the  other  a  mere  surety. 
We  think  the  court  erred  in  refusing  to  marshal  the  se- 
curities as  requested  by  plaintiff. 

If  our  statute  would  warrant  us  in  so  doing  we  would 

give  plaintiflPs  equities  priority  over  the  Bell  mortgage, 

but  in  this  state  a  landlord  has  no  statutory  lien  for 

rent.    The  lease  in  evidence  did  not,  ipso  fdcto,  give  plain- 
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tiff  a  lien.  It  onlj  gare  him  the  riglit  to  demai 
gage  lien.  The  fact  that  plaintiff  had  dulj 
such  lien  was  not  o(  itself  sufficient,  under  th( 
to  charge  defendant  Bell  witli  constructive  no 
equity  thereby  acquired;  and  as  this  court  is 
to  the  doctrine  that  one  who  takes  a  chattel  m 
secure  a  debt  actually  and  justly  owing  to  hin 
preexisting  or  not,  without  actual  or  construe 
of  prior  equities  agiiinst  the  mortgaged  prop 
mortfjajjee  in  good  faith  {State  Bank  v.  Kell 
Neb.  2i2),  we  reluctantly  hold  that  defendant  1 
gage  is  a  first  lien  upon  the  chattels  in  control 
Tlie  judgment  of  the  district  court  is  therefoi 
and  tite  cause  remanded,  with  directions  to  ent< 
ordering  tliat  tlie  cliattels  described  in  the  m 
defendant  Hell,  otiier  than  the  corn  and  othei 
first  sold  and  the  proceeds  applied,  first,- to  th 
of  the  costs  of  this  suit,  including  tlie  costs  in 
second,  to  tlie  payment  of  his  mortgage;  and 
ceeds  of  such  sale  be  insufficient  to  pay  tlie  m 
full,  that  tlie  corn  or  other  crops  be  sold  an 
ceeds  thereof  applied  to  the  payment  of  the  unpi 
of  said  mortgage;  third,  that  the  surplus,  if  ani 
sale  of  said  corn  or  otlier  crops  be  next  appl 
payment  of  the  amount  due  plaintiff  for  rent, 
surplus  stiil  remains,  after  such  application, 
to  defendant  Trumhle. 


Edgar  H.  Hotchkiss,  Trustee,  appellant,  v. 
Keck  et  al.,  appellees. 

Filed  Mabch  10.  1910.     No.  15,696. 

1.  Village  Trustees:  Tekm  or  Office.  One  who  is  electt 
a  term  as  truGtee  ol  a  village  Is  eotltled  to  bold  o 
term  expires  until  bla  successor  Is  elected  and  quail 


Vol.86]  JANUARY  TERM,  1910.  323 


Hotchkiss  T.  Keck. 


2.  :    Election:    Duty  of  Board  of  Canvassers.     It  is  the  duty 

of  the  board  of  canvassers  of  the  election  returns  to  determine 
whether  a  candidate  for  the  office  of  trustee  of  a  village  was 
elected,  and,  if  so,  to  issue  their  certificate  to  that  effect.  If  they 
refuse  the  certificate,  the  candidate  has  no  prima  facie  right  to 
the  oflSce. 

3.  Officers:    Usurpation  of  Office:    Injunction.     If  one  without  any 

prirna  facie  right  to  an  office  attempts  to  take  possession  of  the 
office  and  discharge  the  duties  thereof,  a  court  of  equity,  at  the 
suit  of  the  incumbent  of  the  office,  will  restrain  him  from  so 
doing. 

Rehearing  of  case  reported  in  84  Neb.  545.  Former 
judgment  vacated  and  judgment  of  district  court  reversed. 

Sedgwick,  J. 

A  rehearing  was  granted  in  this  case,  and  the  cause 
has  been  submitted  anew  upon  the  record  and  argument 
of  counsel. 

An  election  was  held  in  the  spring  of  1908  in  the  vil- 
lage of  Valparaiso,  in  Saunders  county,  at  which  three 
members  of  the  board  of  trustees  of  the  village  were  to 
be  elected,  two  members  to  succeed  the  plaintiff  in  this 
case  and  one  J.  P.  Moor,  whose  respective  terms  of  office 
expired  at  that  time,  and  one  member  to  fill  a  vacancy 
caused  by  the  resignation  of  one  Scott,  whose  term  for 
which  he  was  elected  would  expire  in  the  spring  of  1909. 
More  than  six  months  before  the  election  of  1908  Mr. 
Scott  had  resigned,  and  no  appointment  had  been  made 
to  fill  the  vacancy.  Each  of  two  parties  had  nominated 
three  candidates  to  be  voted  for  at  the  said  election  of 
1908,  and  the  names  of  these  six  candidates  were  placed 
upon  the  ballot  without  any  designation  as  to  the  terms 
for  which  they  were  respectively  to  be  elected.'  When 
the  village  board  met  to  canvass  the  result  of  the  election, 
not  being  able  to  determine  for  which  term  any  one  of 
the  candidates  was  elected,  they  counted  and  declared 
the  number  of  votes  that  each  candidate  had  received  and 
refused  to  issue  any  certificate  of  election.  After  this 
count  of  the  village  board  the  defendants  Pokorny  and 
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Tucker,  who  were  two  of  the  said  six  candidates,  claimed 
that  they  were  entitled  to  hold  the  office,  and,  with  the 
consent  of  the  other  two  members  of  the  board  whose 
tenns  of  office  iiad  not  expired,  they  assumed  to  meet  with 
the  members  and  act  as  members  of  the  board.  The  jdain- 
tiff,  claiming  that  no  one  had  been  elected  and  qnalified 
to  SDCceed  him  as  a  result  of  the  election,  was  attempting 
to  hold  the  office  under  section  5756,  Ann.  St.  1909.  The 
defendants  refused  to  recognize  him  as  a  member  of  the 
board,  and  he  brought  this  action  in  the  district  court  for 
Saunders  county  against  the  said  Pokorny  ariS  Tucker 
and  the  two  members  of  the  board  whose  terms  of  office 
had  not  expired,  to  enjoin  the  defendants  from  InterfeTing 
with  the  plaintiff  in  the  discharge  of  his  duties  as  trustee 
of  said  Tillage,  There  was  a  general  demarrer  to  the 
plaintiff's  petition,  which  was  sustained  by  the  district 
court,  and  the  plaintiff  declined  to  plead  further.  His 
action  was  dismissed,  and  he  brought  the  action  here  by 
tL-ppeal. 

Section  62,  art.  I,  ch.  14,  Oomp.  St  1909,  provides: 
"Certificates  of  election  for  all  officers  of  cities  and  Til- 
lages shall  be  made  out  under  the  corporate  seal  by  the 
city  council  or  board  of  trustees,  at  their  first  meeting 
after  any  election  of  such  officers."  The  plaintiff  insists 
that  the  defendants  Pokorny  and  Tucker  had  no  color  of 
right  to  the  office  without  the  certificate  of  election  duly 
issued  as  the  statute  provides,  and  that  they  were  merely 
intruders,  interfering  with  the  rights  and  duties  of  the 
plaintiff  as  an  incumbent  of  the  office. 

The  defendants  insist  that,  as  the  petition  does  not 
show  the  number  of  votes  received  at  the  election  by  each 
of  the  candidates,  it  must  be  considered  that  these  defend- 
ants Pokorny  and  Tucker  received  the  largest  number  of 
votes,  and  that,  although  the  canvassing  board  refused  to 
declare  them  elected  and  issue  them  certificates  of  elec- 
tion, the  fact  of  their  receiving  the  largest  number  of 
votes  furnishes  such  color  of  right  to  the  office  that  with 
the  consent  of  the  remaining  members  of  the  board  they 
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might  take  possession  of  the  oflBce  to  the  exclusion  of  the 
plaintiff,  and,  they  being  in  possession  of  tlie  office  and 
de  facto  officers,  the  plaintiff  cannot  contest  their  right 
by  summary  proceedings  of  injunction. 

Of  course,  an  action  of  injunction  is  not  the  proper 
remedy  to  try  title  to  public  office.  The  many  authorities 
cited  by  defendants  in  their  brief  establish  that  propo- 
sition, if  indeed  there  was  ever  any  doubt  in  regard  to  it. 
The  law  is  just  as  clear  that,  where  one  is  an  incumbent 
holding  the  office  under  a  prima  facie  legal  right  and 
performing  the  duties  thereof,  a  court  of  equity  will  re- 
strain an  intruder  from  interfering  with  the  proper  exer- 
cise of  those  duties.  That  the  plaintiff  held  this  office 
for  a  term  of  two  years  eijding  in  1998  is  conceded,  and 
under  the  statute  above  cited  there  can  be  no  doubt  of 
his  right  to  hold  over  until  a  successor  is  elected  and 
qualified.  It  is,  of  course,  equally  clear  that  the  defend- 
ants, one  of  whom  was  a  candidate  for  election  as  a  suc- 
cessor of  the  plaintiff,  are  not  invested  with  the  power  or 
jurisdiction  to  determine  for  themselves  whether  thev 
were  duly  elected.  The  law  provides  a  tribunal  to  de- 
termine this  question,  and  their  determination  is  final 
until  set  aside  by  a  court  of  competent  jurisdiction.  Un- 
der the  statute  cited  above  it  was  the  duty  of  the  board  of 
trustees  to  determine  whether  the  respondents,  who  were 
candidates  at  that  election,  had  been  duly  elected,  and,  if 
they  had  been,  to  issue  their  certificates  to  that  effect, 
which  would  give  the  officers  so  elected  prima  facie  right 
to  the  office.  There  is  no  doubt  that  if  the  proper  offi- 
cers wilfully  refused  to  canvass  the  votes  and  certify  the 
result,  and  the  right  of  the  candidates  elected  was  clear, 
the  officers  could  be  compelled  by  mandamus  to  canvass 
the  returns  and  issue  the  certificate  of  election.  The  can- 
vassing board  refused  to  declare  the  defendants  Pokorny 
and  Tucker  elected  or  to  issue  a  certificate  of  election, 
and  therefore  on  the  face  of  the  proceedings  they  were 
not  entitled  to  the  office,  and  the  plaintiff  was  entitled  to 
hold  the  office  until  it  should  be  regularly  established  that 
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his  successor  had  been  elected  and  qualified.  Not  having 
any  right  to  the  office  upon  the  face  of  the  proceedings, 
it  is  equally  clear  that  the  defendants  Pokorny  and  Tucker 
could  not  introduce  themselves  into  the  office  so  as  to 
become  officers  de  facto  Avhile  the  plaintiflf  was  holding 
the  office  and  against  his  protest,  and  the  members  of  the 
board  who  countenanced  and  assisted  them  in  so  doing 
were  acting  equally  in  violation  of  the  law  and  of  the 
plaintifif's  rights.  In  such  case  there  is  no  doubt  that  a 
court  of  equity  should  intervene  to  protect  the  plaintiff 
in  the  exercise  of  his  right  to  the  office. 

The  term  of  office  in  controversy  will  expire  in  a  few 

weeks.    The  right  of  the  plaintiff  depends  upon  the  simple 

f  propositions  that  he  was  entitled  to  hold  over,  and  that 

the  defendants  Pokorny  and  Tucker  had  no  certificates  of 
I  election.    If  the  defendants  could  have  controverted  these 

I  simple  propositions  of  fact,  they  should,  in  an  action  of 

this  kind,  have  done  so,  and  after  such  protracted  and 
expensive  litigation  they  should  now  be  required  to  stand 
upon  the  record  they  have  made. 

Our  former  judgment  is  set  aside,  and  the  judgment 
of  the  district  court  reversed  and  the  cause  remanded, 
with  instructions  to  make  the  injunction  perpetual  as 
prayed  in  the  plaintiff's  petition. 

Judgment  accordingly. 
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Bee  Building  Company,  appellee,  v.  Weber  Gas  &  Gaso- 
line Engine  Company;  Atlas  Oil  Company,  appel- 
lant. 

Filed  March  10,  1910.    No.  15,941. 

1.  Pleading:  Defbxseh.  The  defense  that  a  written  Instrument  was 
executed  and  delivered  under  a  mistake  of  fact  must  be  pleaded 
specially;  it  cannot  be  proved  under  a  general  denial  of  the 
allegation  of  the  execution  and  delivery  of  the  writing. 
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2.  Trial:  Instructions.  If  a  material  fact  is  alleged  in  the  pleadings, 
and  proved  without  contradiction  by  the  evidence,  it  is  the  duty 
of  the  court  to  so  Instruct  the  Jury. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Sears,  Judge.    Affirmed. 

Hugh  A.  Myers,  for  appellant. 

W.  J.  Conncll  and  Walter  P.  Thomas,  contra. 

Sedgwick,  J. 

In  March,  1908,  Mr.  W.  A.  Eddy  was  the  representative 
of  the  Atlas  Oil  Company  in  Omaha,  and  one  Smith  repre- 
sented the  Weber  Gas  &  Gasoline  Engine  Company  at 
that  place.  On  the  28th  of  March  of  that  year  Mr.  Eddy 
and  Mr.  Smith  executed  a  C(mtract  of  lease  with  the 
plaintifif,  whereby  the  plaintiff  leased  a  certain  building 
in  Omaha  for  the  term  of  one  year  for  the  agreed  rental 
of  f  100  a  month.  This  lease  was  signed  by  Mr.  Smith  as 
"Mgr.  Weber  Gas  &  Gasoline  Engine  Co.'^,  and  was  signed 
by  Mr.  Eddy  individually.  It  also  recites  that  the  Weber 
Gas  &  Gasoline  Engine  Company  and  W.  A.  Eddy  are 
the  lessees.  The  building  was  occupied  and  used  by  the 
Weber  Gas  &  Gasoline  Engine  Company  and  the  Atlas 
Oil  Company,  and  other  parties.  Eight  hundred  dollars 
of  the  rent  was  paid,  and  this  action  was  brought  by  the 
plaintiff  to  recover  the  remaining  $400  of  the  year's  rent, 
with  interest  thereon.  Both  of  the  above  named  compa- 
nies were  made  defendants,  as  was  also  Weston  A.  Eddy, 
who  signed  the  lease,  as  before  stated.  There  was  no 
service  on  the  Weber  company,  and  at  the  close  of  the 
evidence  the  plaintiff  dismissed  the  action  as  to  Mr.  Eddy. 
The  petition  alleges  that  the  plaintiff  and  the  Weber  Gas 
&  Gasoline  Engine  Company  and  W.  A.  Eddy  entered 
into  a  contract  of  lease,  whereby  the  Webor  company 
and  "the  said  W.  A.  Eddy,  as  appi^ars  on  the  face  of  said 
lease,  did  rent  and  lease"  the  building,  etc.  It  sets  out 
the  terms  of  the  lease  and  the  payments,  as  above  stated, 
and  contains  the  allegation  that  "with  reference  to  the 
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name  of  said  W.  A.  Eddy,  as  appearing  in  said  lease,  and 
with  reference  to  the  said  signature  of  W.  A.  Eddy,  the 
said  plaintiff  alleges  that  said  lease  was  intended  to  be 
made  to  and  taken  by,  and  in  fact  was  made  to  and  taken 
by  the  said  Atlas  Oil  Company,  a  corporation  which  was 
represented  by  the  said  W.  A.  Eddy,  in  said  Omaha,  as 
its  general  agent  and  manager,  and  the  signature  of  W.  A. 
Eddy  to  said  lease  was  intended  to  be,  and  was  in  fact, 
his  signature  in  his  representative  capacity  of  agent  and 
manager  of  the  said  Atlas  Oil  Company",  and  then  alleges 
that  two  days  after  the  making  of  the  lease  the  Atlas' Oil 
Company,  by  its  secretary  and  manager,  A.  E.  Roblee, 
at  the  general  office  of  said  Atlas  Oil  Company,  ratified 
and  approved  the  making  of  the  lease  for  and  on  behalf 
of  the  said  Atlas  Oil  Company,  and  notified  the  plaintiflE 
in  writing  that  the  said  lease  was  assumed  by  said  Atlas 
Oil  Company,  and  that  Mr.  Eddy  was  the  western  repre- 
sentative of  said  company  and  had  notified  them   that 
he  had  entered  into  a  lease  "for  said  building,  which  was 
then   occupied  by  said   company."     The  answer  alleges 
that  the  lease  with  the  plaintiff  was  entered  into  with 
the  Weber  company  and  Mr.  Eddy,  and  that  Mr.  Eddy 
"did  rent  and  lease  from  said  plaintiff"  the  building  de- 
scribed in  the  petition.    The  terms  of  the  lease  are  stated 
as    in    the    petition.     It  denied  specifically  that,  "with 
reference  to  the  name  of  W.  A.  Eddy  appearing  in  said 
lease  and  with  reference  to  said  signature  of  W.  A.  Eddy, 
said  lease  was  in  any  way  intended  to  be  made  to,  and  was 
taken  by  the  said  Atlas  Oil  Company",  and  that  the  lease 
was  taken  by  W.  A.  Eddy  in  his  individual  capacity,  and 
that  the  Atlas  Oil  Company  thereafter  became  a  subtenant 
of  Mr.  Eddy.     The  allegations  of  the  petition  that  the 
Atlas  Oil  Company  ratified  and  assumed  the  lease  are 
answered  only  by  a  general  denial.     The  answer  admits 
that  the  Atlas  Oil  Company  occupied  the  building  with 
the  Weber  company  for  the  full  period,  but  denies  that 
it  occupied  said  building  under  said  lease,  and  alleges 
that  it  occupied  and  used  the  building  only  as  a  subtenant 
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of  Mr.  Eddy.  The  answer  then  contains  the  allegation 
that  the  full  sum  of  f  1,200  was  paid  to  the  plaintiff  on 
account  of  the  said  lease  "by  the  said  W.  A.  Eddy  and 
the  Weber  Gas  &  Gasoline  Engine  Company",  and  denies 
specifically  that  there  is  anything  due  to  tlie  plaintiff. 
It  also  alleges  that  Mr.  Eddy  gave  his  personal  note  for 
the  sum  of  $400  to  the  plaintiff,  wiiich  was  the  balance 
due  upon  the  lease,  and  received  therefor  a  receipt  in  full, 
and  pleads  Mr.  Eddy's  discharge  in  bankruptcy  as  a  com- 
plete defense.  It  appeared  to  be  necessary  to  thus  fully 
set  out  the  condition  of  the  pleadings  in  order  to  present 
the  precise  points  in  controversy  between  the  parties. 

1.  Upon  the  trial  of  the  case  the  plaintiff  introduced  in 
evidence  a  letter,  purporting  to  come  from  the  Atlas  Oil 
Company,  which  is  as  follows:  "The  Atlas  Oil  Com- 
pany, Miners'  Lard  and  Lubricating.  Office,  1050  Rose 
Bldg.  Works,  Junction  0.  &  P.  &  N.  Y.  P.  &  P. 
B.  R.'s.  A.  E.  Roblee,  Secy.  &  Manager.  Cleveland,  O., 
Mar.  30,  1904.  Mr.  C.  C.  Rosewater,  Prop.  Omaha  Bee, 
Omaha,  Neb.  Dear  Sir:  Our  western  representative,  Mr. 
W.  A.  Eddy,  has  advised  us  that  he  has  entered  into  a 
lease  with  you  for  the  building  now  occupied  by  us  at  916 
Farnam  St.,  Omaha,  Neb.,  and  that  you  wished  to  have 
a  statement  from  us  as  to  whether  such  lease  had  our 
approval.  We  beg  to  advise  you  tliat  Mr.  Eddy  is  our 
authorized  representative,  and  that  the  lease  which  he  has 
made  is  in  the  name  of  the  company,  and  is  assumed  by 
us.  We  have  a  contract  with  Mr.  Eddy,  as  our  repre- 
sentative, which  will  not  expire  until  Jan.  1st,  1905. 
Yours  truly.  The  Atlas  Oil  Company,  per  A.  E.  Rob- 
lee, Secy.  Diet,  to  S."  Thereupon,  on  behalf  of  the 
Atlas  Oil  Company,  it  was  offered  to  prove  that  upon 
the  execution  of  the  lease,  at  the  request  of  Mr.  Rose- 
water,  who  was  the  agent  of  the  plaintiff  in  the  trans- 
action, Mr.  Eddy  wrote  the  following  letter  to  the 
Atlas  Oil  Company:  "The  Atlas  Oil  Co.  Miners' 
Lard  and  Lubricating.  W.  A.  Eddy,  General  Western 
Bales  Agent.     1308-10-12  Izard  street.     Phone,  Douglas 
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2702.  Omalia,  Neb.,  March  28,  1904.  Mr.  A.  E.  Roblee, 
Cleveland,  Ohio.  Dear  Sir:  I  have  today  made  a  lease 
with  Mr.  C.  C.  Rosewater,  of  the  Omalia  Bee,  for  the 
building  we  are  now  in.  Mr.  Smith,  manager  of  the 
Weber  Gas  &  Gasoline  Engine  Co.,  has  gone  in  jointly 
with  me  on  the  lease.  We  are  going  to  have  in  a  power 
elevator.  The  building  costs  us  flOO  per  month,  Mr. 
Smith  paying  one-half  and  myself  the  other  half.  How- 
ever, we  will  have  three  extra  floors,  and  presume  we  will 
have  no  difficulty  in  getting  a  tenant  for  them.  One  is 
occupied  already,  but  we  think  we  have  a  party  to  lease 
the  rest,  or  at  least  have  two  parties  in  view.  What  Mr. 
RoscAvater  will  want  is  a  statement  from  you  that  you 
consider  me  all  right,  such  a  lease,  stating  that  you  have 
a  contract  Avith  me,  that  will  not  terminate  until  January 
1,  1905.  Yours  respectfully,  The  Atlas  Oil  Company,  per 
W.  A.  Eddy,  Western  Sales  Agent."  The  introduction  of 
this  letter  was  objected  to  as  irrelevant  under  the  issues, 
and  incompetent.  Some  technical  objections  as  to  the  in- 
troduction of  the  letter  were  also  made,  which,  under  our 
view  of  the  case,  it  is  not  necessary  to  consider.  The  ob- 
ject of  this  evidence  appears  to  be,  and  is  in  the  briefs 
declared  to  be,  to  show  that  the  ratification  and  assump- 
tion of  the  lease  on  the  part  of  the  Atlas  Oil  Company  by 
its  letter  of  March  30  was  made  under  a  mistake  of  fact 
and  without  actual  knowledge  of  the  character  of  the  con- 
tract that  Mr.  Eddy  had  entered  into,  and  so  was  not 
binding  upon  the  company.  It  will  be  observed  that  this 
letter  speaks  of  Mr.  Smith  and  his  relation  with  the  con- 
tract in  precisely  the  same  terms  that  it  speaks  of  Mr. 
Eddy  and  his  relation  therewith,  and  it  is  considered  by 
all  parties  that  Mr.  Smith  entered  into  the  contract  of 
lease  solely  as  agent  of  the  company  which  he  represented 
and  on  behalf  of  that  comp.'^ny.  It  is  not  contended  that 
Mr.  Rosewater  dictated  the  terms  of  Mr.  Eddy's  letter  to 
his  company  or  knew  in  what  terms  it  had  been  written, 
and  if  Mr.  Eddy  led  his  company  to  believe  that  he  had 
entered  into  the  lease  as  agent  of  his  company  and  on 


1 

i 


Vol.  8G]  JANUARY  TERM,  1910.  ^31 

Bee  Building  Co.  r.  Weber  Qas  *  Gasoline  Engine  Co. 


behalf  of  tlie  company,  and,  acting  under  that  belief,  the 
company  assumed  the  lease,  it    may    well    be    doubted 
whether  such  a  letter  from  Mr.  Eddy  to  his  company 
would  prove  or  tend  to  prove  a  state  of  facts  tliat  would 
relieve  his  company  from  the  liability  which  it  definitely 
assumed  by  its  letter  of  the  30th  of  March.    However  that 
may  be,  while  there  is  no  doubt  that  it  would  have  been 
competent  for  the  defendant  to  have  pleaded  and  proved 
that  its  assumption  of  the  lease  was  made  under  a  mistake 
of  fact,  it  is  equally  clear  that  such  proof  would  not  be 
competent  under  general  denial.     Ratification    by    the 
principal  of  an  unauthorized  act  of  his  agent  will  not  be 
binding  upon  the  principal,  unless  made  wath  knowledge 
of  the  facts.    When,  however,  as  in  this  case,  the  ratifica- 
tion is  in  writing,  and  not  only  ratifies  tlie  act  of  agent, 
but  expressly  assumes  the  contract  made  by  him,  and  it 
appears  without  contradiction  that  the  principal  has  re- 
ceived the  benefits  of  the  contract,  it  devolves  upon  the 
principal  to  show  that  such  ratification  and  a.ssumption 
of  the  contract  was  made  under  a  mistake  of  fact  or  was 
procured  by  fraud.    The  defense  sought  to  be  proved  by 
the    evidence    offered    is    inconsistent  witli  the  defense 
pleaded.    If  the  company  never  did  ratify  and  assume  the 
lease  it  is  impossible  that  it  should  have  done  so  under 
-  mistake  of  fact,  and  there  can  be  no  doubt  that  this  evi- 
dence was  properly  excluded. 

2.  The  court  instructed  the  jury:  "For  the  purposes 
of  this  case  you  are  instructed  that  you  are  to  consider 
as  established  that  by  reason  of  the  use  of  plaintiff's 
premises  by  defendant,  the  Atlas  Oil  Company,  that  the 
Atlas  Oil  Company  became  indebted  to  the  plaintiff  in 
the  sum  of  |400  as  rent  money.  The  theory  of  tlie  defense 
of  the  Atlas  Oil  Company  that  is  submitted  to  you  is 
that  Mr.  Eddy  assumed  said  debt  of  |400  and  paid  the 
same  to  the  plaintiff  by  his  promissory  note  for  said 
amount,  and  that  thereby  the  obligation  of  tlie  Atlas  Oil 
Company  to  pay  said  sum  ceased."  This  instruction  is 
seriously  complained  of  in  the  brief.    It  was  indeed  quite 
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decish^e,  and  must  have  been  of  great  importance  in  its 
influence  upon  the  verdict  of  the  jury.     It  is  the  duty  of 
the  court,  however,  to  define  accurately  the  issue  of  fact 
submitted  to  the  jury,  and  to  remove  from  their  consid- 
eration all  questions  that  are  settled  by  the  pleading  or 
that  are  immaterial  to  tlie  issue  to  be  presented.    There 
was  much  evidence  given  as  to  the  relat»ion  of  3Ir.  Eddy 
to  the  lease  when  it  was  made,  and  as  to  whether  he  acted 
in  making  it  solely  for  himself,  or  in  his  i'ei)resentative 
capacity  for  the  defendant.     This  evidence  was  in  some 
respects  conflicting;  but  tliat  issue  seems  to  have  been 
wholly  eliminated  from  the  case  by  the  parties  before  the 
case  was  submitted  to  the  jury.    As  already  showm,  the 
petition  stated  the  fact  that  the  lease  appeared  upon  its 
face  to  be  the  contract  of  Mr.  Eddy,  and  not  of  the  com- 
pany that  he  represented,  and  then  presented  the  issue 
that  the  company  had  afterwards  ratified  and  assumed 
the  contra(!t.    The  writing  which  the  plaintiff  introduced 
established    this    fact,   and  the  evidence   furnished  was 
wholly  uncontradicted.     The  attempted  defense  that  the 
company  ratified  and  assumed  the  contract  under  a  mis- 
take of  fact  was  properly  excluded  as  not  having  been 
presented  in  the  answer.     The  principal,  therefore,  and 
not  the  agent,  incurred  the  liability,  and  the  first  part  of 
the  instruction  was  correct. 

The  last  part  of  the  instruction  presented  to  the  jury 
the  remaining  issue  that  was  in  fact  controverted  bv  the 
parties.  It  was  alleged  in  the  answer  that  Mr.  Eddy  had 
paid  the  debt,  and  he  testified  that  in  payment  of  the  bal- 
ance due  upon  the  lease  he  gave  to  the  company  his  prom- 
issory note  and  that  the  company  received  it  in  payment 
of  tlie  same.  He  also  introduced  in  evidence  the  plaintiflf's 
receipts  whicli  upon  their  face  showed  that  the  rent  had 
been  paid  in  full.  The  company's  agent  denied  that  Mr. 
Eddy  ever  gave  a  promissory  note  to  the  company.  He 
testified  that  there  was  a  writing  given  by  Mr.  Eddy  by 
which  he  promised  to  pay  the  company  the  balance  of  the 
rent.     That  writing  was  produced  and  was  received  in 
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eyidence.  He  also  testified  that  the  receipt  which  covered 
the  f400  now  claimed  was  given  at  the  request  of  air. 
Eddy  to  enable  his  company  to  maintain  an  action  at  law 
which  had  been  or  was  about  to  be  begun  against  tlie 
Weber  company.  Taking  all  the  evidence  that  was  of- 
fered upon  this  branch  of  the  case  into  consideration,  the 
most  that  can  be  said  in  favor  of  Mr.  Eddy's  contention 
upon  this  point  is  that  the  evidence  was  somewhat  con- 
flicting as  to  whether  Mr.  Eddy  had  in  fact  given  a  prom- 
issory note,  and  whether  the  writing  which  he  did  give  was 
given  in  settlement  of  the  balance  of  the  rent  and  was  so 
received  by  the  plaintiff.  This  instruction  fairly  pre- 
sented this  issue  to  the  jury. 

3.  When  the  letter  of  March  30  from  the  company  was 
presented  in  evidence  it  was  objected  to  by  the  defendant. 
The  foundation  for  the  introduction  of  the  letter  in  evi- 
dence was  not  very  satisfactory.  The  signature  thereto 
was  not  shown  to  be  that  of  the  company's  secretary,  nor 
was  it  shown  that  the  letter  was  received  in  the  regular 
course  of  mail  in  answer  to  a  former  letter  of  inquiry. 
The  plaintiff's  agent,  however,  swore  specifically  that  "it 
was  a  communication  from  the  Atlas  Oil  Company",  one 
of  the  defendants  in  this  case,  and  was  received  from 
him  about  or  soon  after  this  date,  and  that  it  was  the 
original  letter.  While  the  objection  to  this  evidence  con- 
tained the  statement  that  it  was  "irrelevant,  incompetent 
and  immaterial",  the  whole  objection  taken  together  in- 
dicates that  it  was  predicated  wholly  upon  the  supposi- 
tion that  the  writing  was  not  sufficiently  connected  with 
or  identified  by  the  contract  of  lease  to  make  it  relevant 
to  the  issue  presented,  and  the  brief  of  defendant  dis- 
cusses it  wholly  in  that  light.  We  do  not  think  therefore 
that  the  irregularity  in  its  introduction,  if  any,  ought  now 
to  be  considered  important.  No  other  matters  are  sug- 
gested and  discussed  in  the  brief,  and  we  have  found  no 
errors  requiring  a  reversal  of  the  judgment. 

The  judgment  of  the  district  court  is  therefore 

AFFIRMBBb 
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Harm  Dirksen  v.  State  op  J 

Filed  Mabch  28, 1910.    No.  16, 


FiocMdlngs  In  Error:  Limitatio^b.  "The  bi 
JurlsdlctloQ  to  review  the  proceed  loss  aod 
district  court  In  ■  criminal  case,  unless  pr 
Instituted  therein  within  six  months  atter 
Judgment."    Kock  v.  State,  73  Neb.  354. 

Ebbob  to  the  district  court  for  Boyd 
H.  >Vestover,  Judge.    Dismissed. 

W.  T.  WilU,  for  plaintiff  in  error. 

William  T.  Thompson,  Attorney  Oenei 
Ayres,  contra. 

Pee  Cubum. 

March  4,  1909,  a  verdict  waa  return 
court  for  Boyd  comity  finding  the  plain 
of  rape.  March  8,  1909,  his  motion  fo 
overruled  and  he  was  sentenced  to  imp 
labor  for  six  years  in  the  state  penitent- 
1909,  he  filed  in  the  office  of  the  clerk  c 
tified  transcript  of  said  judgment  of  c 
proceedings  leading  up  thereto,  his  hi! 
the  evidence  adduced  on  his  trial  and  s 
We  are  ■without  jurisdiction  to  considt 
the  reason  that  the  transcript  was  not 
within  six  months  of  the  date  of  tlie  ] 
conviction,  and  it  is  evident  that  no  ac 
of  the  district  court  or  tliis  court  pr 
securing  that  transcript.  In  fact  the  ti 
certified  by  tlie  clerk  of  the  district  cou 
of  March,  1909.    Kock  v.  State,  73  Neb. 

The  proceedings  in  error,  therefore, 
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August  Spier,  appellant,  v.  Chables  A.  Schappel, 
Adminlstrator,  et  al.,  appellees. 

Piled  March  28,  1910.     No.  15.945. 

Specific  Performance:  Evidence:  Review.  In  an  action  for  the  spe- 
cific performance  of  a  contract  for  tlie  sale  of  real  estate,  it  was 
shown  that  the  contract  between  the  owner  of  the  land  and 
plaintiff  (his  brother)  was  made  December  31,  1902,  and  that 
the  owner  died  July  10,  10C7,  no  tender  of  the  un:>aid  portion  of 
the  purchase  price,  nor  demand  for  a  conveyance,  having  been 
made  during  the  lifetime  of  the  owner;  that,  during  the  time, 
plaintlfit  rented  the  land  of  the  owner,  paying  rent  therefor,  the 
owner  retaining  dominion  and  possession  during  said  time;  and 
♦  there  was  satisfactory  proof  that  the  contract  was  upon  a  con- 
dition, and  upon  the  failure  of  the  condition  the  contract  was 
abandoned.  Held,  That  the  decree  of  the  district  court  refusing 
specific  performance  in  a  suit  by  the  purchaser  against  the  heir 
of  the  d^-^eased,  who  is  the  mother  of  both,  is  sustained. 

Appeal  from  the  district  court  for  Pawnee  county: 
John  B.  Ei  per,  Judge.  Affirmed. 

Otory  d  lUory,  for  appellant. 

Dort  d  torty  contra. 

Reese,  O  J. 

This  is  an  action  for  the  specific  performance  of  a  con- 
tract for  the  sale  of  the  east  half  of  the  southeast  quarter 
of  sectir/n  34  and  tlie  southwest  quarter  of  the  southwest 
quarter  of  section  35,  all  in  township  3  north,  of  range  10 
east,  in  Pawnee  county,  Nebraska.  The  suit  is  founded 
upon  a  written  memorandum  of  contract  which  is  as 
folio  A.'s:  "f900.  Dec.  31,  1902.  Received  of  August 
Spier,  the  sum  of  nine  hundred  dollars,  tlie  same  being 
part  payment  on  purchase  of  land,  the  E.  \  of  S.  E.  \ 
of  sec.  34;  and  the  S.  W.  \  of  S.  W.  i,  sec.  35-3-10, 
Pawnee  Co.,  Neb.,  purchase  at  price  of  $6,000.  Ilerinan 
Spier."      Plaintiff    and    Herman    Spier    were    brothers. 
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Herman  died  July  10,  1907,  unmarried.  Their  father 
had  died,  probably  prior  to  the  date  of  the  contract,  at 
any  rate  he  was  deceased  at  the  time  of  Ilernian's  death, 
and  Sophia  Spier,  the  motlier  of  Herman  and  plaintiff, 
inherited  the  land.  Defendant  Schappel  is  the  admin- 
istrator of  Herman's  estate  and  is  made  a  party  to  the 
suit.  The  petition  was  filed  and  the  suit  commenced  on 
the  16th  of  January,  1908.  The  trial  resulted  in  a  find- 
ing and  decree  in  favor  of  defendants,  and  plaintijBE  ap- 
peals to  this  court. 

There  appears  to  be  no  question  as  to  the  execution  and 
delivery  of  the  contract  above  set  out  and  that  at  that 
time  Herman  was  the  owner  of  tlie  land  in  controversy. 
The  trial  court  so  found.  The  court  also  found  specially 
that  "at  the  time  of  the  deatli  of  said  Herman  Spier, 
plaintiff  had  not  received  the  conveyance  of  said  real 
estate;  and  further  finds  that  he  is  not  entitled  to  receive 
such  conveyance  because  he  has  never  made  tender  of 
the  Amount  of  the  purchase  price,  and  because  of  his. 
laches  in  delay  of  more  than  five  years  in  bringing  this 
action."  It  is  not  thought  that  the  specific  performance 
was  refused  because  of  the  lapse  of  time  alone,  but  that, 
under  the  circumstances,  plaintiff  had  slept  upon  his 
rights  during  tlie  time  intervening  between  the  making 
of  the  contract  and  the  death  of  Herman.  There  was 
evidence  at  the  trial  that  the  sale  had  been  abandoned  as 
having  been  made  to  depend  upon  the  condition  that 
Herman  could  purchase  another  tract  of  land  which  he 
failed  to  procure,  and  that,  for  that  reason,  the  contract 
was  allowed  to  terminate.  It  was  shown  that  Herman* 
Spier  had  retained  the  i)ossession  of  the  land  until  his 
death;  that  during  that  time  plaintiff  had  rented  portions 
of  it  for  different  years,  paying  the  customary  rent  there- 
for; that  he  had  not  had  the  |5,100  witli  which  to  pay 
the  purchase  price,  nor  had  he  ever  made  any  tender 
thereof  to  Herman  or  demanded  a  deed,  nor  had  he  made 
a  tender  of  the  money  to  defendants,  nor  was  the  money 
tendered  on  the  trial.    The  most  that  can  be  said  in  favor 
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of  plaintiflE  as  to  the  time  of  payment  would  be  that  the 
^ylOO  should  be  paid  within  a  reasonable  time  after  the 
purchase,  as  it  was  to  all  intents  and  purposes  a  cash 
sale.  As  actions  for  the  specific  performance  of  a  sale 
of  real  estate  are  not  in  all  cases  subject  to  absolute 
rules,  but  are  to  be  enforced  op  not  within  the  sound  dis- 
cretion of  the  court,  we  are  not  inclined  to  disturb  the 
findings  and  decree  of  the  district  court.  This  applies 
with  the  greater  force  since  it  is  shown  by  the  evidence 
that  at  the  time  of  the  date  of  the  contract  the  land  was 
worth  f6,000,  and  at  the  time  of  the  commencement  of 
the  suit  it  had  increased  in  value  to  f  8,400,  without  any 
tender  of  the  price  or  demand  for  a  deed  during  the  life 
of  Herman. 

In  addition  to  the  prayer  in  the  petition  for  specific 
performance,  there  was  a  prayer  for  "such  other  and 
further  relief  as  justice  and  equity  may  require."  The 
district  court  found  that  the  $900  had  been  paid  by  plain- 
tiff at  the  time  of  the  signing  of  the  contract,  and  that 
plaintiff  was  entitled  to  a  return  of  the  money  with  in- 
terest, amounting  to  fl,140.28,  and  rendered  judgment 
against  defendants  therefor.  This  part  of  the  decree  is 
not  objected  to,  and,  as  it  is  within  the  issues  and  has 
direct  reference  to  the  transaction  upon  which  the  suit 
is  founded,  and  restores  plaintiff  what  he  has  paid  out, 
under  the  well-known  rule  that  where  a  court  of  equity 
has  obtained  jurisdiction  of  a  cause  and  of  the  parties 
it  will  retain  such  jurisdiction  and  do  equity  and  justice 
between  the  litigants,  it  strikes  the  conscience  as  an 
equitable  adjustment  of  the  rights  of  the  parties  and  is 
approved.    Johnson  v.  Carter,  120  N.  W.  ( la. )  320. 

The  decree  of  the  district  court  is 

Affirmed. 


Lbtton,  J.,  not  sitting. 


25 
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LiNCJOLN  Tent  and  Awning  Company,  appellee,  v.  Mis- 
souri Pacific  Railway  Company,  appellant. 

Filed  Mabch  28,  1910.     No.  15,960. 

1.  Carriers:   Bnx  or  Lading:  Parol  Modification.    As  a  general  rule 

a  bill  of  lading  issued  by  a  common  carrier  to  a  shipper  con- 
taining a  receipt  for  property  received  for  shipment  constitutes 
the  contract  between  the  carrier  and  shipper.  However,  the 
rights  thereby  conferred  are  not  absolute  or  inalienable,  and 
such  contract  may,  like  any  other  written  contract,  be  changed 
or  modified  by  subsequent  parol  agreement  between  the  shipper 
and  carrier. 

2.  :    Authority  of  Agent:    Evidence.     Evidence  examined  and 

discussed  in  the  opinion  held  sufficient  proof  of  the  identity  of 
defendant's  agents,  and  of  their  authority  to  bind  defendant  by 
the  shipping  agreement  in  controversy. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.   Affirmed. 

B.  P.  Waggener,  J.  W.  Orr  and  A,  R.  Talbot,  for  appel- 
lant 

Morning  &  Ledwith,  contra, 

Kbese,  C.  J. 

PlaintiflE  alleged  in  its  petition,  among  other  things, 
that  on  the  11th  day  of  August,  1905,  it  delivered  a  ship- 
ment of  tents  and  tent  fixtures,  fully  described,  to  defend- 
ant for  shipment  from  Lincoln,  Nebraska,  to  Guthrie, 
Oklahoma,  and  that  defendant  promised  and  agreed  to  and 
with  plaintiff  to  deliver  the  shipment  to  the  place  of  con- 
signment not  later  than  the  15th  day  of  the  same  month ; 
that  plaintiff  informed  defendant's  agent  that  said  tents 
and  tent  fixtures  were  leased  to  the  consignee  for  use  at 
Guthrie,  Oklahoma,  during  a  session  of  the  Oklahoma 
Epworth  Assembly  which  was  to  be  in  session  from  Au- 
gust 16  to  24,  and  informed  said  agent  that  unless  said 
goods  were  delivered  to  the  consignee  on  or  before  the 


\ 
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15th  it  would  be  useless  to  ship  them,  and  defendant 
agreed  to  make  such  delivery  at  the  time  specified,  and, 
relying  upon  said  promise,  plaintiff  delivered  the  ship- 
ment to  defendant  with  the  information  that  the  freight 
was  to  be  paid  by  the  consignee,  both  to  and  from  Guthrie ; 
that  the  property  was  to  be  shipped  from  Lincoln  station 
on  the  train  leaving  said  station  at  4 :  40  o'clock  P.  M.  of 
the  said  11th  day  of  August,  and  was  delivered  to  de- 
fendant a  sufficient  length  of  time  before  the  departure  of 
said  train;  that  defendant  negligently  failed  to  transmit 
the  property  on  said  train,  but  held  the  same  until  the 
same  hour  of  the  next  day,  the  12th ;  that,  upon  plaintiff 
being  apprised  of  such  failure,  it  notified  defendant  that, 
unless  there  was  still  sulBBicient  time  to  transport  and  de- 
liver the  property  to  the  consignee  by  the  date  specified, 
it  would  be  useless  to  send  out  the  shipment,  when  de- 
fendant again  assured  plaintiff  that  there  was  sufficient 
time  to  make  and  complete  the  shipment  within  the  time 
limited,  and  verbally  agreed  to  do  so ;  that,  had  defendant 
transported  the  property  with  reasonable  diligence  and 
without  unnecessary  delay,  its  said  agreement  could  and 
would  have  been  fulfilled;  that  the  consignment  was  un- 
reasonably delayed,  both  on  the  11th  day  of  the  month 
and  thereafter,  so  that  it  did  not  reach  Guthrie  until  the 
21st  day  of  said  month,  which  was  too  late  for  use  by  the 
consignee,  who  for  that  reason  refused  to  receive  the  tents 
and  tent  fixtures,  and  they  were  by  order  of  defendant 
reshipped  to  plaintiff  at  Lincoln,  and  plaintiff  was  required 
and  obliged  to  pay,  and  did  pay,  the  freight  charges  both 
ways,  amounting  to  $71.84,  and  also  lost  the  rental  of 
said  tents  and  tent  fixtures,  which  was  of  the  value  of 
f71.50,  and  that  by  defendant's  failure  plaintiff  had  been 
damaged  in  the  total  of  said  two  items  amounting  to  the 
sum  of  f  143.34,  for  which,  with  interest,  it  asked  judg- 
ment.   Defendant  answered  with  both  general  and  specific 
denials,  and  alleging  that  it  made  no  such  contract  as 
set  out  in  the  petition;  that  the  shipment  was  received 
in  the  regular  course  of  business^  without  any  special  or 
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oral  contract  to  deliver  the  property  shipped  at  its  des- 
tination at  any  particular  or  specified  time;  and  that  the 
only  contract  made  was  embodied  in  the  hill  of  lading. 
It  was  further  alleged  that  no  agent  at  Lincoln  was  au- 
thorized or  empoAvered  to  make  such  an  agreement  as 
alleged  in  the  petition,  and  if  any  such  agreement  was 
made  by  any  agent  it  was  wholly  without  the  authority  or 
power  of  such  agent  to  bind  defendant  thereto;  that  at 
the  time  of  the  delivery  of  the  consignment  to  defendant 
on  the  11th  the  plaintiff  knew  that  the  train  by  which  it 
would  have  to  be  transported  left  the  Lincoln  station  at 
the  hour  of  4 :  40  o'clock  P.  M.,  and  that  defendant  would 
not  receive  freight  for  shipment  thereon  after  the  hour  of 
4  o'clock  P.  M.,  and  that  the  goods  were  not  delivered  to 
defendant  until  4 :  50  P.  M.,  and  could  not  be  shipped  on 
said  train;  that  it  received  said  shipment  in  the  usual 
course  of  business,  and  carried  the  same  to  Kansas  City 
over  its  road,  and  there  delivered  it  in  good  order  to  the 
Atchison,  Topeka  &  Santa  Fe  Railroad  Company,  its  con- 
necting carrier,  to  be  transported  to  the  consignee  at 
Guthrie,  and  by  so  doing  it  fully  complied  with  the  terms 
of  its  contract.  A  copy  of  the  bill  of  lading  is  attached 
to  the  answer  and  is  in  the  usual  form.  Plaintiff  replied 
to  the  answer  by  general  denial,  and  also  a  specific  denial 
that  the  bill  of  lading  attached  to  defendant's  answer  was 
the  contract  under  which  plaintiff's  goods  were  shipped; 
alleged  that  a  similar  paper  was  delivered  to  the  teamster 
who  delivered  plaintiff's  property  to  defendant,  but  that 
it  did  not  embody  the  terms  of  the  agreement,  was  not 
signed  by  plaintiff,  nor  its  provisions  called  to  plaintiff's 
attention  or  made  known  to  it  at  the  time  it  was  deliv- 
ered to  the  teamster  or  at  any  time  thereafter;  that  the 
shipment  was  made  under  the  verbal  assurance  and  agree- 
ment made  by  defendant  that  the  goods  should  and  would 
be  forwarded  and  delivered  at  their  destination  as  alleged 
in  the  petition.  It  is  further  alleged  that  by  the  assurance 
of  defendant  that  the  goods,  if  shipped  on  the  12th  of 
August  (tb^  ijext  aay  after  the  delivery  to  defendant), 
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would  be  delivered  at  Guthrie  on  or  before  tlie  15th, 
plaintiff  was  induced  to  permit  the  shipment  to  be  made 
on  the  12th,  the  defendant  well  knowing  that  plaintiff 
would  not  allow  such  shipment  to  be  made  but  for  said 
assurance  of  defendant.  The  cause  was  tried  to  a  jury, 
who  returned  a  verdict  in  favor  of  plaintiff  for  the  sum 
of  fl56.75,  and  upon  which  judgment  was  rendered.  A 
motion  for  a  new  trial  was  filed  and  overruled.  Defend- 
ant apx>eals. 

It  is  contended  by  defendant :  First,  "the  bill  of  lading 
issued  by  the  railway  company  to  appellee  constitutes  a 
written  contract  covering  the  movement  of  this  freight, 
and,  being  in  writing,  controls  as  to  the  rights  of  the  par- 
ties" ;  second,  "there  is  ^o  competent  proof  in  the  record 
that  any  special  contract  was  made,  fixing  a  specified 
time  at  which  the  shipment  was  to  be  delivered  to  con- 
signee at  Guthrie,  Oklahoma";  third,  "there  is  no  com- 
petent proof  in  the  record  showing  that  parties  with  whom 
plaintiff  undertook  to  negotiate  for  special  contract  were 
authorized  or  empowered  to  make  any  such  contract  as 
agents  for  the  appellant" ;  and,  fourth,  "the  positive  proof 
and  testimony  in  the  record  shows  that  there  was  no  spe 
cial  contract  for  the  delivery  of  said  goods,  and  hence  the 
verdict  is  contrary  to  the  evidence  and  not  sustained 
either  by  the  law  or  the  evidence  in  the  case." 

1.  The  claim  that  a  bill  of  lading,  issued  by  a  common 
carrier,  is,  and  contains,  the  contract  between  the  shipper 
and  the  carrier  may,  for  the  purposes  of  this  case,  bo 
admitted  as  correct,  as  a  general  rule,  but,  even  if  true, 
it  does  not  necessarily  follow  that  the  rule  should  be  ap- 
plied here.  As  claimed  by  plaintiff  and  testified  to,  the 
tents  and  fixtures  were  delivered  to  defendant  upon  its 
agreement  to  deliver  the  consignment  at  Guthrie  by  the 
15th  of  the  month ;  that  upon  the  delivery  of  the  property 
to  defendant  on  the  11th  it  issued  the  bill  of  lading  to 
the  drayman,  and  not  to  plaintiff,  and  that  instrument  did 
not  come  into  the  possession  of  plaintiff,  nor  did  plaintiff 
know  of  its  contents  until  long  after  the  return  of  the 
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property  to  Lincoln  over  another  line  of  railroad,  with 
the  freight  charges  and  the  charges  of  defendant  for  the 
freight  to  Guthrie  from  Lincoln  charged  against  plaintijBE; 
that  the  consignment  was  not  sent  out  by  defendant  on 
the  11th,  and  on  the  12th  plaintiflPs  manager  called  upon 
defendant's  agent  in  charge  of  its  city  office  and  informed 
him  of  the  failure  to  ship,  with  the  statement,  in  sub- 
stance^ that  there  would  be  no  use  of  sending  the  tents 
unless  they  could  be  delivered  at  Guthrie  on  or  before  the 
15th;  that  the  agent  with  whom  this  conversation  was 
had  then  called  up  the  agent  at  the  station,  and  had  a 
consultation  with  him  over  the  telephone,  only  a  part  of 
which  could  be  heard  by  plaintiff's  manager,  but  enough 
to  apprise  him  that  the  subject  of  delivery  by  the  time 
named  was  under  consideration,  after  which  the  agent  at 
the  city  office  assured  him  that  there  was  sufficient  time 
to  make  the  delivery,  and  upon  that  assurance  the  tents 
and  fixtures  were  allowed  to  remain  at  defendant's  sta- 
tion and  be  forwarded  that  afternoon.  Should  it  be  con- 
ceded that  the  bill  of  lading  issued  on  the  11th  and 
delivered  to  the  drayman  was  a  delivery  to  plaintiff  who 
was  charged  with  knowledge  of  its  contents  at  the  time 
it  was  received  by  the  drayman,  yet  we  know  of  no  rule 
which  would  prohibit  that  contract  from  being  changed 
or  modified  by  the  subsequent  agreement  and  undertaking 
made  by  defendant  on  the  12th.  Morri^sey  v.  Schindler, 
18  Neb.  672;  Delancy  v.  Under,  22  Neb.  274;  ^eidl  v. 
Minneapolis  &  St.  L.  R.  Co,,  94  Minn  233. 

2.  It  is  believed  that  the  second  contention  of  defend- 
ant  is  sufficiently  referred  to  in  the  foregoing.  The  evi- 
dence offered,  while  conflicting,  was  competent.  Its 
weight  was  for  the  jury.  In  addition,  it  might  be  said 
that  there  was  evidence  offered  and  admitted  showing  that 
defendant  was  informed  of  the  purpose  for  wliich  the 
shipment  was  made,  to  what  use  the  tents  were  to  be 
applied,  and  at  what  time  they  were  to  be  delivered  in 
order  that  they  might  be  utilized. 

3.  As  to  the  third  contention,  we  cannot  agree  with 
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counsel  for  defendant.  It  Avas  conceded  upon  the  argu- 
ment, and  must  be  accepted  as  the  law,  that  the  proper 
agent  at  a  shipping  point  has  authority  to  enter  into 
contracts  of  the  character  alleged.  All  the  business  of 
the  great  railroad  companies,  and  of  corporations  gener- 
ally, must  of  necessity  be  transacted  by  agents.  The  cor- 
poration, of  itself,  without  the  intervention  of  an  agent 
can  make  or  enter  into  no  contract.  Agents  are  placed  at 
each  shipping  point  for  this  very  purpose.  Contracts 
made  by  them  within  the  reasonable  scope  of  their  em- 
ployment and  business  are  binding.  They  are  located  at 
the  stations,  or  in  the  city  offices  in  the  larger  cities,  for 
the  purpose  of  managing  the  transportation  from  the 
points  where  the  stations  and  offices  are  located.  No  one 
else  is  supposed  to  be  in  control.  Patrons  are  not  ex- 
pected, nor  does  the  law  require  them,  to  ascertain  by 
inquiry  and  investigation  whether  the  person  found  in 
charge  of  the  business  of  the  station  is  tliere  wrongfully 
or  without  authority.  The  agent  at  the  station  was  called 
by  telephone  on  the  11th,  and  some  one  answered  the  call. 
On  the  12th  plaintiff's  president  and  manager  called  at 
the  city  office  and  found  a  person  in  charge  and  with 
whom  he  conferred  upon  the  subject  of  making  the  ship- 
ment on  that  date.  The  party  at  the  city  office  called  up 
the  agent  at  the  station,  and  the  subject  was  gone  over 
between  them  and  the  agreement  was  made  with  plaintiff's 
manager.  This  was  sufficient,  and  plaintiff's  manager  had 
the  assurance  that  he  was  dealing  with  the  person  having 
the  requisite  authority. 

4.  The  fourth  point  of  contention  cannot  be  sustained. 
Should  we  hold  that  the  conversation  had  with  the  party 
at  defendant's  station  on  the  11th,  when  taken  in  con- 
nection with  the  bill  of  lading  issued  on  that  day,  was 
not  enough  to  establish  the  contract,  we  would  be  yet 
met  by  what  occurred  on  the  12th,  before  the  shipment 
was  sent  out,  which  must  be  held  sufficient  and  made  with 
agents  having  authority. 

It  is  further  contended  that  "the  verdict  is  contrary 


■J 
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to  the  evidence,  and  is  not  sustained  by  competent  proof 
and  is  against  the  law  and  the  evidence  in  the  case."  It 
must  be  conceded  that  in  some  particulars  the  evidence 
is  not  as  precise  and  clear  as  might  be  desired,  yet  the 
facts  detailed  were  sufficient  for  submission  to  the  jury 
and  the  evidence  was  sufficient  to  sustain  the  verdict. 

Objection  was  made  to  the  admission  of  the  testimony 
of  witnesses  detailing  conversations  had  with  persons  over 
the  telephone  who  claimed  to  represent  defendant,  and 
with  the  person  at  the  city  office  (in  person  and  "face 
to  face"),  "concerning  the  routing  of  the  shipment  in 
question  and  as  to  the  time  of  making  delivery  at  Guthrie, 
Oklahoma."  Upon  objection  being  made  to  the  admission 
of  this  evidence,  the  court  admitted  it  "on  the  promise 
of  the  plaintiff  that  he  will  show  that  the  information  and 
conversation  had  with  this  person  (through  the  tele- 
phone) was  known  by  the  regular  shipping  agent  after- 
ward, and  before  shipment  came  to  the  knowledge  of  the 
shipping  agent  of  the  Missouri  Pacific  Railway  Com- 
pany." The  latter  part  of  this  ruling  is  not  readily  com- 
prehended by  the  writer  hereof.  We  are  inclined  to  think 
the  reporter  may  have  misunderstood  the  language  of  the 
presiding  judge.  The  ruling  must  have  been  to  admit  the 
testimony  of  the  witness  upon  "the  promise  of  the  plain- 
tiff that  it  will  show  that  the  conversation  had  with  this 
person  was  known  by  the  regular  shipping  agent  after- 
ward and  before  shipment."  If  this  is  what  was  meant 
there  was  no  lack  of  proof  upon  that  point,  subsequently 
submitted.  The  court  must  have  so  understood  that  the 
conditions  were  complied  with,  else  the  motion  for  a  new 
trial  would  have  been  sustained.  As  we  have  hereinbefore 
seen,  the  contract  made  at  the  city  office,  to  say  nothing 
about  what  occurred  on  the  11th  by  the  use  of  the  tele- 
phone, was  sufficient. 

We  find  no  error  in  the  record  calling  for  a  reversal  of 
the  judgment.    It  is  therefore 

Affirmed. 
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John  Donnelly  v.  State  of  Nebraska. 

Filed  Mabch  28,  1910.    No.  16,475. 

1.  Intoxicating^  Liquors:    Illegal  Sales:     Evidence.     Where  one   is 

Indicted  for  selling  intoxicating  liquors  without  a  license,  and 
evidence  is  introduced  to  show  that  he  was  the  proprieter  of  a 
restaurant;  that  he  engaged  in  sale  of  what  was  termed  "soft 
drinks";  that  he  mixed  such  drinks  with  whiskey  and  sold  the 
mixture  himself;  that  his  place  of  business  was  resorted  to  and 
patronized  by  drunken  people;  that  his  employee  also  sold  in- 
toxicants; that  he  was  at  the  restaurant  substantially  all  the 
time  and  must  have  known  what  was  being  done  there;  that 
his  servant  openly  sold  the  liquors  across  the  bar  for  which  the 
indictment  against  the  proprietor  was  returned,  it  is  held  that 
these  facts,  if  found  to  be  true  by  the  Jury  beyond  a  reasonable 
doubt,  are  sufficient  to  sustain  a  conviction  of  the  proprietor  for 
the  sale. 

2.  Indictment  and  Information:   Indorsement:    Names  of  Witnesses. 

The  law  of  this  state  does  not  require  that  the  names  of  wit- 
nesses examined  before  the  grand  jury,  and  who  are  to  be  called 
upon  the  trial  of  the  cause,  shall  be  indorsed  upon  an  indictment, 
as  in  the  case  of  informations. 

Error  to  the  district  court  fop  Boone  county :  Jambs  N. 
Paul,  Judge.    Affirmed. 

F.  J.  Mack  and  W,  M.  Cain,  for  plaintiff  in  error. 

William  T,  Thompson,  Attorney  OeneraL  and  Oeorge 
W.  Ayers,  contra, 

Reese,  C.  J. 

Plaintiff  in  error  was  indicted  by  the  grand  jury  and 
prosecuted  in  the  district  court  for  Boone  county  for  the 
crime  of  selling  intoxicating  liquors  without  first  having 
procured  a  license  therefor.  The  indictment  contained 
two  counts.  The  first  count  charged  a  sale  to  David 
Primrose  on  the  23d  day  of  February,  1909,  and  the  sec- 
ond count  with  selling  to  George  Bourn  on  the  same  day. 
A  trial  was  had,  and  the  jury  returned  a  verdict  finding 
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the  accused  guilty  as  charged  in  the  second  count,  and 
not  guilty  as  charged  in  the  first.  A  motion  for  a  new 
trial  was  filed  and  overruled,-  and  plaintiff  in  error  was 
sentenced  to  pay  a  fine  of  |200.  He  prosecutes  error  to 
this  court. 

1.  The  first  contention  presented  by  plaintiff  in  error  is 
that  the  district  court  erred  in  permitting  certain  wit- 
nesses to  testify  on  behalf  of  the  state  whose  names  were 
not  indorsed  upon  the  indictment.  In  this  the  court  did 
not  err.    Ballard  v.  State,  19  :Neb.  609. 

2.  It  is  next  contended  that  the  verdict  is  contrarv 
to  law  and  is  not  supported  by  sufficient  evidence.  The 
second  count  of  the  indictment  charges  a  sale  to  George 
Bourn  on  the  23d  day  of  February,  1909,  within  the 
county,  etc.  George  Bourn  testified  that  on  or  about 
that  date  lie  purchased  a  mixture  of  malt  and  whiskey 
at  the  place  of  business  of  plaintiff  in  error  from  his  clerk 
or  eMuployee,  Waddell.  Waddell  was  not  a  witness,  and 
the  testimony  of  Bourn  was  not  contradicted.  This  was 
sufficient  as  to  the  purchase  and  sale.  But  it  was  claimed 
and  testified  to  by  plaintiff  in  error  that  Waddell's  duties 
were  to  wait  upon  customers  in  the  restaurant  owned  by 
plaintiff,  and  that  he  never  authorized,  directed,  nor  per- 
mitted siiid*  Waddell  to  sell  intoxicating  liquors  in  the 
restaurant,  nor  consented  to  such  sale.  There  was  evi- 
dence introduced  showing  that  plaintiff  in  error  had  sold 
intoxicating  liquors  to  customers  in  his  restaurant;  that 
he  had  a  soda  fountain  and  other  appliances  for  furnish- 
ing drinks  denominated  by  him  as  "soft  drinks";  that 
men  were  seen  in  liis  place  of  business  who  were  intoxi- 
cated; and  that  plaintiff  in  error  was  present  in  the  res- 
taurant a  great  portion  of  the  time  and  must  have  known 
what  was  being  done  tliere  in  addition  to  the  sales  made 
by  himself.  There  can  be  no  doubt  but  that  plaintiff  in 
error  knew  that  intoxicants  were  furnished  at  his  restau- 
rant. We  think  the  same  rule  must  be  applied  here  as 
in  the  case  of  In  re  Berger,  84  Neb.  128,  except  that  it 
must  operate  more  strongly  against  plaintiff  in  error  than 


Vol.  86]  JANUARY  TERM,  1910.  347 


Gagre  County  v.  Wright. 


was  applied  there.  The  jury  must  have  found  that  the 
sale  by  Waddell  was  with  the  tacit,  if  not  the  expressed, 
consent  of  plaintiff  in  error,  and  there  was  sufficient  evi- 
dence to  sustain  their  finding.  The  fact  that  plaintiff  in 
error  had  no  license  could  make  no  difference,  as  he 
would  be  equally  liable  for  the  acts  of  his  employee  in  the 
one  case  as  the  other. 

Finding  no  prejudicial  error  in  the  record,  the  judg- 
ment of  the  district  court  must  be  affirmed,  which  is  done. 

AFFIttMBD. 


Gage  County,  appellant,  v.  W.  W.  Wright  bt  al., 

appellees. 

Filed  Maech  28, 1910.     No.  15,955. 

1.  Comities:  Officers:  Assistants:  Compensation.  By  the  provls- 
ions  of  chapter  35,  laws  1901,  county  boards  of  counties  having 
more  than  25,000  and  less  than  60,000  inhabitants  were  given 
the  power  to  authorize  the  county  treasurer  to  employ  three 
assistants  or  clerks,  and  retain  out  of  the  fees  of  his  office,  if 
they  should  reach  that  amount,  the  sum  of  $2,400  a  year  for  the 
payment  of  their  salaries. 

3. :    :    :    .     In  January,   1905,  the  county 

board  of  Qage  county,  that  being  a  county  having  more  than 
25,000  and  less  than  60,000  inhabitants,  authorized  the  county 
treasurer  to  employ  three  clerks  or  assistants  to  enable  him  to 
properly  conduct  the  affairs  of  his  office,  with  combined  salaries 
amounting  to  $2,400.  The  legislature  of  that  year,  by  an  amend- 
ment to  the  act  of  1901,  provided  that  county  boards  of  such 
counties  shall  furnish  the  treasurer  with  one  deputy  or  chief 
clerk  with  a  salary  of  $1,400;  one  clerk  whose  salary  shall  be 
$1,000,  and  one  clerk  whose  salary  shall  be  $600  per  annum.  The 
treasurer  retained  the  clerks  theretofore  authorized  by  the  board, 
and  paid  them  for  the  remainder  of  the  year  the  increased  com- 
pensation provided  by  the  amendment.  Held,  That  the  county 
cannot  recover  of  the  treasurer  or  upon  his  bond  the  amount  of 
such  increased  compensation. 

Appeal  from  the  district  conrt  for  Gage  connty :  Lban- 
DER  M.  Pembbbton,  JUDGE.    Affirmed. 
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F.  0.  McOirr  and  Menzo  W.  Terry,  for  appellant 
Sdckett  &  Brewster,  contra. 

Barnes,  J. 

This  appeal  and  Gage  County  v.  Wright,  p.  436,  post, 
which  we  have  just  decided,  are  companion  cases,  and 
differ  in  law  and  fact  upon  one  proposition  only.  This 
action  was  brought  to  recover  from  the  defendants  the 
sum  of  $2,200,  money  alleged  to  have  been  unlawfully 
retained  by  defendant  Wright  as  treasurer  of  Gage  county 
for  the  payment  of  clerk  hire.  The  county  had  judgment 
in  the  district  court  for  |261.75,  and,  being  dissatisfied 
with  the  amount  of  the  recovery,  has  brought  the  case  here 
by  appeal. 

It  appears  that  defendant  Wright  was  the  treasurer  of 
Gage  county  for  a  second  term  of  two  years,  ending  on  the 
4th  day  of  January,  1906;  that  for  the  first  year  of  his 
said  term  the  county  board  duly  allowed  him  to  employ 
one  deputy  or  chief  clerk,  with  compensation  at  the  sum 
of  |1,200  per  annum ;  one  clerk  at  a  salary  of  f  1,000  per 
annum,  and  one  additional  clerk  at  a  salary  of  f200, 
making  a  total  of  |2,400.  This  it  appears  was  the  amount 
retained  by  the  treasurer  and  actually  paid  out  by  him 
for  necessary  deputy  or  clerk  hire.  It  also  appears  that 
in  his  annual  settlement  with  the  county  board  his  action 
in  that  behalf  was  approved  and  ratified.  As  was  held  in 
Gage  County  v,  Wright^  supra,  this  was  authorized  by 
the  county  and  by  the  statute,  and  none  of  this  money 
can  be  recovered  by  the  plaintiff.  It  further  appears  that 
in  January,  1905,  the  county  board  of  Gage  county  al- 
lowed the  treasurer  to  employ  three  clerks,  one  at  f  1,200 
a  year,  one  at  |1,000  a  year,  and  another  for  four  months 
at  ?50  a  month.  The  defendant  treasurer  employed  the 
two  clerks  first  named  at  the  salaries  above  stated  for  the 
first  quarter  of  the  year,  and  paid  them  their  salaries 
amounting  to  f 300  and  |250p  respectively.  The  legislature 
of  1905  amended  the  law  at  that  session  by  inserting  some 
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more  definite  provisions.  Among  the  others  so  inserted 
is  a  provision  that  "in  counties  having  over  25,000  and 
less  than  60,000  inhabitants  the  county  treasurer  shall 
receive  the  sum  of  three  thousand  (f3,000)  dollars  per 
annum,  and  shall  be  furnished  by  the  county  board  with 
the  following  clerks  or  assistants:  One  deputy  or  chief 
clerk  whose  salary  shall  be  fourteen  hundred  (|1,400) 
dollars;  one  clerk  whose  salary  shall  be  one  tliousand 
(|1,000)  dollars,  and  one  clerk  whose  salary  shall  be  six 
hundred  ($600)  dollars  per  annum."  Laws  1905,  ch.  72, 
sec.  1.  By  the  amendment  the  amount  to  be  expended  for 
clerks  to  the  county  treasurers  in  counties  of  this  class 
was  increased  to  |3,000.  Upon  the  taking  effect  of  this 
amendment  the  treasurer  continued  the  employment  of 
the  clerks  above  mentioned,  and  for  the  remaining  three 
quarters  of  that  year  retained  out  of  the  fees  of  his  office 
and  paid  to  the  deputy  a  sum  which  added  to  what  was 
paid  him  for  the  first  quarter  amounted  to  $1,400.  This 
it  seems  was  ?50  more  than  he  was  entitled  to.  He  also 
paid  the  other  clerk  $1,000  for  the  year,  which  was 
the  amount  of  compensation  to  which  that  clerk  was  en- 
titled. In  the  last  three  quarters  of  the  year  the  defend- 
ant also  employed  two  other  clerks,  to  one  of  whom  he 
paid  |425,  and  to  the  other  ?175.  The  first  of  these  clerks 
was  authorized  by  the  county  board,  while  the  other  was 
not.  Under  the  law  the  defendant  might  have  paid  to  tlie 
first  clerk  .f  450,  but  it  appears  that  he  only  paid  him  $425, 
so,  as  found  by  the  district  court,  the  defendant  owed 
nothing  to  the  county  on  account  of  said  clerk.  The  dis- 
trict court  also  found  that  the  other  clerk,  not  having 
been  authorized  by  the  county  board,  was  not  entitled  to 
anything  out  of  the  county  funds,  and  that  the  defendant 
treasurer  exceeded  his  authority  in  paying  him  the  $175. 
The  district  court  also  found  thrt  the  treasurer  acted  in 
good  faith  in  hiring  the  clerk  to  whom  he  paid  $175,  and 
that  such  employment  was  necessary  in  order  to  properly 
prepare  the  delinquent  tax  list  for  a  scavenger  foreclosure 
eiiit^  but  that,  the  law  having  made  no  provisioi^  for  the 
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payment  of  such  extra  clerk,  the  treasurer  was  not  en- 
titled to  retain  the  f  175  paid  for  his  work.  It  therefore 
appears  that  there  was  due  the  county  at  the  close  of 
the  treasurer's  second  term  of  'office  |225,  which,  with 
the  interest  due  thereon  at  the  time  of  the  trial,  amounted 
to  J261.75,  which  was  the  exact  sum  for  which  the  plaintiff 
had  judgment. 

It  is  contended  by  the  plaintiff  that  the  amendment  of 
1905  fixing  the  salaries  6t  clerks  for  the  county  treasurer 
at  a  definite  sum  did  not  authorize  the  defendant  Wright 
to  pay  his  clerks  for  the  last  three  quarters  of  that  year 
the  increased  salaries  provided  by  law,  and  this  is  the 
only  difference  between  the  instant  case  and  Oage  County 
t\  Wright,  supra. 

It  is  argued  that,  the  county  board  not  having  author- 
ized the  employment  of  clerks  after  the  amendment  above 
quoted  went  into  effect  at  the  salaries  named  therein,  the 
treasurer  was  without  authority  to  pay  the  increased 
compensation.  This  view  does  not  meet  with  our  approval. 
The  county  board  had,  by  proper  resolution,  authorized 
the  treasurer  to  employ  three  clerks  for  that  year,  and 
that  order,  not  having  been  rescinded,  was  sufficient  au- 
thority for  him  to  continue  them  in  the  service  after  the 
adoption  of  the  amendment  which,  when  it  took  effect, 
fixed  their  compensation  for  the  remainder  of  the  current 
year. 

It  is  contended,  however,  that  the  amendment  is  in  con- 
flict with  that  portion  of  the  statute  which  provides  that 
"neither  of  the  officers  above  named  shall  have  any  dep- 
uty or  assistants  unless  the  county  board  shall,  upon  ap- 
plication, have  found  the  same  necessary;  and  the  county 
board  shall  in  all  cases  prescribe  the  number  of  deputies 
or  assistants,  the  time  for  which  they  may  be  employed, 
and  the  compensation  they  are  to  receive  (Comp.  St. 
1905,  ch.  28,  sec.  42)";  and  it  is  insisted  that  the  amend- 
ment must  give  way  to  this  proviso.  We  are  not  required 
to  determine  that  question  in  disposing  of  this  case,  for 
it  clearly  appears  that  the  board  at  the  proper  time,  and 


Vol.86]  JANUARY  TERM,  1910.  351 


Case  County  v.  Wright. 


by  suitable  resolution,  prescribed  the  number  of  clerks 
which  the  treasurer  could  employ  for  the  last  year  of  Jiis 
incumbency.  It  also  appears  that  such  clerks  were  neces- 
sary to  enable  him  to  transact  the  business  of  his  office; 
that  they  were  actually  paid  the  compensation  allowed 
them  by  law,  and  the  amount  retained  by  the  treasurer  for 
his  own  salarj'  and  the  salaries  of  his  clerks  was  less  than 
the  fees  earned  by  his  office  for  that  year.  Without  de- 
ciding the  question  above  stated,  it  may  be  said  that  one 
of  the  first  rules  for  the  construction  of  statutes  is  that 
the  court  will  give  effect  to  all  parts  of  the  statute  if  prac- 
ticable. If  the  language  of  the  second  proviso  is  to  be 
taken  literally,  it  would  seem  that  there  is  a  substantial 
conflict  between  that  part  of  the  act  and  the  amendment 
above  quoted.  We  think,  however,  that  a  more  reasonable 
construction  of  the  second  proviso  is  that  it  was  intended 
to  apply  to  the  smaller  counties  of  the  state,  and  not  to 
counties  having  more  than  25,000  and  les.^  than  60,000 
inhabitants.  If  we  say  that  by  the  act  of  1901,  ch.  35,  the 
counties  are  divided  into  classes  with  reference  to  the 
work  of  the  county  treasurer,  and  that  in  those  having 
over  25,000  and  under  60,000  inhabitants  the  treasurer  is 
allowed  assistants  whose  combined  salaries  are  fixed  at 
f3,000,  and  in  all  counties  having  25,000  or  less  the  rule 
of  the  second  proviso  obtains,  this  will  give  effect  to  all 
of  the  provisions  of  the  statute  and  render  the  act  consist- 
ent with  itself.  We  think  that  this  suflSciently  disposes  of 
the  plaintiff's  contentions. 

For  the  foregoing  reasons^  we  are  of  opinion  that  the 
judgment  of  the  district  court  was  right,  and  it  is  there- 
fore 

Affirmed. 
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John  O.  Yeiser,  appellant,  v.  Balthas  Jettee  bt  al., 

appellees. 

FiLKD  Mabch  28, 1910.    No.  15,964. 

ABsignments:  Pleading:  Sufficiency.  Petition  examined,  Its  sub- 
stance stated  In  the  opinion,  and  held  sufficient  to  resist  a  general 
demurrer. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  G.  Sears,  Judge.    Reversed. 

John  0.  Yeiser^  pro  se. 

John  T.  Gathers  and  A.  fif.  Ritchie,  contra. 

Barnes,  J. 

Plaintiff  brought  this  action  to  recover  a  money  judg- 
ment for  the  rent  of  certain  premises  situated  in  the  city 
of  Omaha  owned  by  P.  R.  E.  E.  Linton,  A.  F.  Linton  and 
A.  F.  Linton,  trustee.  Before  the  plaintiff  filed  his  i)eti- 
tion  in  the  district  court  one  John  T.  Gathers  came  into 
the  case  by  way  of  intervention.  We  are  unable  to  ascer- 
tain from  the  record  when  or  how  Gathers  became  an 
intervening  defendant,  and  therefore  we  assume  that  the 
action  was  commenced  in  the  county  court  and  was  brought 
to  the  district  court  by  appeal.  The  other  defendants, 
who  were  the  lessees  of  the  premises,  and  from  whom  the 
rent  in  question  is  alleged  to  be  due,  are  Balthas  Jetter 
and  the  Jetter  Brewing  Company.  The  allegations  of  the 
petition  are  substantially  as  follows :  That  Balthas  Jet- 
ter and  the  Jetter  Brewing  Company  leased  the  east  one- 
third  of  lot  4,  in  block  134,  in  the  city  of  Omaha,  Douglas 
county,  Nebraska,  of  P.  E.  E.  E.  Linton  and  A.  F.  Linton; 
that  on  the  31st  day  of  March,  1897,  P.  R.  E.  E.  Linton 
conveyed  the  premises  to  A.  F.  Linton  as  trustee;  that 
defendants  Jetter  and  the  Jetter  Brewing  Company  con- 
tinued to  lease  and  occupied  the  premises  from  month  to 
month  at  an  agreed  rental  of  $45  a  month,  and  are  still 
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occupying  said  premises  under  said  lease;  that  the  de- 
fendants Jetter  and  the  Jetter  Brewing  Company  have 
paid  no  rent  since  December  1,  1902;  that  in  the  month 
of  May,  1902,  the  Lintons  and  their  minor  children  had 
a  large  amount  of  litigation  pending  in  Nebraska,  and  at 
that  time  retained  the  plaintiff  to  act  as  their  attorney 
in  conducting  such  litigation,  and  agreed  to  and  with  the 
plaintiff  that  as  his  compensation  for  his  services  he 
should  collect  and  receive  the  rent  due  and  to  become  due 
for  the  use  of  said  premises,  and  thereafter  made  and  de- 
livered to  him  a  written  assignment  therefor  in  the  words 
and  figures  following:  "For  valuable  consideration  we 
hereby  assign  all  our  right,  title  and  interest  in  and  to 
any  rents  due  or  to  become  due  in  any  real  estate  in 
Nebraska,  owned  severally  or  jointly  or  in  a  trust  ca- 
pacity, to  John  O.  Yeiser.  This  agreement  to  be  valid 
only  so  long  as  he  continues  to  act  as  the  attorney  of  the 
undersigned  and  subject  to  revocation  at  any  time  with- 
out notice.  Subject  to  revocation."  That  such  relation- 
ship of  attorney  and  clients  still  exists,  and  that  he  has 
ever  since  continued  to  act  as  attorney  for  the  said  Lin- 
tons; that  his  said  clients  made  a  second  written  assign- 
ment of  the  rents  aforesaid  to  plaintiff  as  follows :  "Pitts- 
burgh, Pa.,  Aug.  29,  1904.  For  value  received  we  assign 
all  money  due  to  us  for  rents  from  the  Linton  estate, 
Omaha,  Nebraska,  up  to  date,  to  John  O.  Yeiser,  our  at- 
torney at  law.  A.  F.  Linton,  A.  F.  Linton,  Trustee,  P. 
B.  E.  E.  Linton."  That  his  right  to  collect  and  receive 
the  aforesaid  rents  has  never  been  and  is  not  now  dis- 
puted or  questioned  by  his  said  clients;  that  they  are  in- 
debted to  him  in  a  sum  largely  in  excess  of  the  amount 
due  as  rents  from  the  defendants  Jetter  and  the  Jetter 
Brewing  Company;  that  there  is  now  due  and  owing  to 
him  from  the  above  named  defendants  the  sum  of  $855  on 
account  of  the  rents  aforesaid  from  December  1,  1902, 
until  July  11,  1904,  no  part  of  which  has  been  paid,  and 
that  he  has  frequently  demanded  payment  thereof.  The 
•26 
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petition  concludes  with  a  prayer  for  a  judgment  against 
the  defendants  for  $853,  with  interest  and  costs  of  suit. 
To  this  petition  the  intervener  Cather  demurred,  for  the 
reason  that  '^tlie  petition  of  the  plaintiff  does  not  state 
a  cause  of  action  against  tlie  defendant  and  the  inter- 
vener/' The  district  court  for  Douglas  county  sustained 
the  demjirrer  and  dismissed  the  plaintiff's  action,  who,  to 
reverse  that  judgment,  has  brought  the  case  here  by 
appeal. 

It  is  contended  by  the  intervening  defendant  Gathers, 
who  argues  that  he  is  entitled  to  the  rent  due  from,  his 
codefendants,  that  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  In  support  of  this 
contention  he  claims  to  have  a  judgment  against  the  Lin- 
tons,  and  that  the  assignments  set  forth  in  the  petition 
are  void  as  to  him,  because  he  is  a  creditor  of  the 
assignors.  While  this  may  be  so,  still,  there  is  nothing 
contained  in  the  petition  from  which  that  fact  can  be 
inferred,  and  therefore  that  defense,  if  it  exists  at  all, 
must  be  raised  by  way  of  answer. 

It  is  further  contended  that  the  assignment  in  question 
is  within  the  statute  of  frauds,  and  is  therefore  void  be- 
cause it  relates  to  real  estate  or  is  an  interest  in  land. 
We  think  this  contention  is  beside  the  mark.  The  assign- 
ment created  no  interest  in  the  leased  premises.  It  gave 
the  plaintiff  no  i>ower  to  terminate  the  lease.  He  could 
not  even  declare  a  forfeiture  for  non-payment  of  rent, 
nor  could  he  lease  the  real  estate  to  another.  It  gave  him 
no  right  to  the  possession  of,  or  control  over,  the  leased 
proi>erty,  and  the  only  thing  he  could  do  was  to  demand 
and  receive  the  money  wJiich  otherwise  the  defendants 
Jetter  and  the  Jetter  Brewing  Company  w-ould  pay  to 

his  assignors.  It  seems  clear  that  the  defendant's  objec- 
tions are  in  the  nature  of  defenses  to  the  plaintiff's  cause 
of  action,  which  cannot  be  determined  upon  a  general  de- 
murrer to  the  petition.  To  be  available  they  must  be 
pleaded  by  way  of  answer. 

We  are  of  opinion  that  the  petition  is  sufiicient  to  resist 


t 
If 


Vol.  86]  JANUARY  TEKM,  1910.  355 

Drainage  District  No.  1  v.  Richardson  County. 


a  general  demurrer,  and  therefore  the  judgment  of  the 
district  court  is  reversed  and  the  cause  is  remanded  for 
further  proceedings. 

Reversed. 


Drainage  District  No.  1,  Richardson  County,  appellee, 

V.  Richardson  County,  appellant. 

Filed  March  28,  1910.     No.  16,372. 

1.  Drainage  Districts.  A  drainage  district  ori^anized  under  the  pro- 
visions of  article  IV,  ch.  89,  Comp.  St.  1909,  is  a  public  and  not  a 
private  corporation.     Kcal  v,  Vansickle,  72  Neb.  105. 

2. :     Assessments:     Constitutional   Law.     The   provisions   of 

section  19,  art.  IV,  ch.  89,  Comp.  St.  1909,  authorizing  the  assess- 
ment by  a  drainage  district  of  benefits  accruing  to  a  highway 
within  the  district  from  the  drainage  Improvement,  are  not  in 
conflict  with  section  2,  art.  IX  of  the  constitution,  exempting 
property  of  the  state  and  coi.nty  from  taxation,  nor  are  such 
provisions  in  conflict  with  section  6,  art.  IX  of  the  constitution, 
vesting  the  corporate  authorities  of  cities,  towns  and  villages 
with  power  to  make  local  improvements  by  special  taxation  or 
assessments  against  J:he  property  benefited. 

3. :    :    :    Trial  by  Jury.    The  provision  of  section 

6  of  the  bill  of  rights  (const.,  art.  I),  which  declares  that  "the 
right  of  trial  by  Jury  shall  remain  inviolate",  has  no  application 
to  Judicial  proceedings  concerning  the  amount  or  legality  of 
special  assessments  for  benefits  to  highways  within  a  drainage 
district. 

4.  Constitutiottal  Law:  Titles  to  Acts.  The  title  of  article  IV,  ch.  89, 
Comp.  St.  1909,  is  sufficiently  comprehensive  to  include  the  as- 
sessment of  public  highways  for  benefits  accruing  from  a  public 
drainage  improvement. 

5. :    Conflict  of  Go\tcrnmental  Powers.    The  provisions  of  the 

article  and  chapter  above  mentioned  are  not  in  confiict  with  sec- 
tion 1,  art.  II  of  the  constitution,  dividing  the  powers  of  the 
state  government  into  three  separate  departments. 

6.  Drainage  Districts:  Highways:  Assessments.  Under  the  pro- 
visions of  section  19,  art.  IV,  ch.  89,  Comp.  SL  1909,  the  board  of 
supervisors  of  a  drainage  district  has  the  power,  and  it  is  made 
the  duty  of  that  body,  to  charge  assessments  for  benefits  $iccruing 
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to  the  highways  within  the  drainage  district  to  the  county,  and 
not  to  the  townships,  where  the  county  is  under  township  or- 
ganization. 

7. _:    Judgment:    Evtdencb.    The  evidence  contained  In  the  bill 

of  exceptions  examined,  and  found  sufficient  to  sustain  the  order 
of  the  board  of  supervisors  of  the  drainage  district  In  fixing  the 
amount  of  benefits,  and  to  require  an  affirmance  of  the  Judgment 
of  the  district  court  confirming  such  order. 

Appeal  from  the  district  court  for  Richardson  county: 
Leandeb  M.  Pemberton,  Judge.    Affirmed. 

Amos  E,  Oantt  and  Clarence  Gillespie,  for  appellant. 

Kelligar  &  Ferneau,  A.  R.  Keim,  A.  R.  Scott  and  E, 
FallooUy  contra. 

Barnes,  J. 

A  majority  of  the  owners  of  about  30,000  acres  of 
swamp,  overflowed  or  submerged  lands  situated  in  Rich- 
ardson county  formed  a  drainage  district  for  the  purpose 
of  draining  such  lands  under  the  provisions  of  article  IV, 
ch.  89,  Comp.  St.  1909  (Ann.  St.  1909,  sees.  5561-5597), 
and  after  its  organization  the  district,  in  carrying  out  the 
purpose  for  which  it  was  formed,  apportioned  the  benefits, 
assessed  the  cost  of  the  improvement,  and  required  the 
county  of  Richardson  to  pay  the  sum  of  |18,600  as  its 
share  thereof  on  account  of  special  benefits  accruing  to 
the  53  miles  of  public  roads  or  highways  situated  and 
maintained  within  its  boundaries.  From  a  hearing  before 
the  board  of  drainage  supervisors  the  county  appealed  to 
the  district  court,  where  a  trial  resulted  in  a  judgment 
confirming  and  approving  the  order  above  mentioned,  and 
from  that  judgment  Richardson  county  has  brought  the 
case  here  by  appeal. 

The  record  presents  many  important  and  interesting 
questions,  which  will  be  stated  and  determined  in  the 
order  in  which  they  have  been  discussed  by  counsel. 

1.  Appellant's  first  contention  is  that  the  drainage  dis- 
trict is  not  a  public,  but  is  a  private,  corporation  engaged 
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in  the  promotion  of  a  private  enterprise  for  the  betterment 
of  private  property,  and  therefore  the  county  cannot  be 
required  to  contribute  to  the  cost  of  the  construction  of 
its  drainage  system.  That  question  was  decided  by  th5s 
court  in  the  case  of  ^eal  v.  Vtmsickley  72  Neb.  105.  It 
was  there  said:  ^*That  the  districts  contemplated  by  the 
act  are  intended  to  be  of  a  purely  public  and  administra- 
tive character,  is  evident  as  well  from  the  title  as  from 
the  body  of  the  law  itself.  Its  oflflcers  are  chosen  by  pop- 
ular election  and  their  powers,  duties,  compensation  and 
terms  of  service  are  prescribed  by  the  statute.  The  sources 
of  its  income  are  predetermined  as  are  also  the  uses 
to  which  it  may  be  applied,  and  the  county  treasurer  is 
made  the  custodian  of  its  funds,  and  his  disbursement 
of  them  regulated  as  in  case  of  other  public  moneys.  In 
our  opinion,  it  is  too  late  in  the  day  to  contend  that  the 
irrigation  of  arid  lands,  the  straightening  and  improve- 
ment of  watercourses,  the  building  of  levees  and  the  drain- 
age of  swamp  and  overflowed  lands  for  the  improvement 
of  the  health  and  comfort  of  the  community,  and  the  recla- 
mation of  waste  places  and  the  promotion  of  agriculture, 
are  not  all  and  every  of  them  subjects  of  general  and 
public  concern,  the  promotion  and  regulation  of  which 
are  among  the  most  important  of  governmental  powers, 
duties  and  functions."  Supporting  this  doctrine  are 
many  authorities,  among  which  are  Mound  City  Land  & 
Stock  Co.  V.  Miller,  170  Mo.  240,  60  L.  E.  A.  190 ;  Morri- 
son V.  Morey,  146  Mo.  543,  48  S.  W.  629 ;  Tide-water  Co,  v. 
Coster,  18  N.  J.  Eq.  518,  90  Am.  Dec.  634,  and  other  well- 
considered  cases.  We  see  no  reason  at  this  time  to  depart 
from  that  opinion,  and  therefore  this  contention  must  be 
considered  foreclosed  so  far  as  this  court  is  concerned. 

2.  Appellant  attacks  the  power  of  the  drainage  district 
to  assess  and  collect  from  any  political  subdivision  of  the 
state  any  sum  of  money  for  benefits  accruing  to  a  high- 
way from  the  improvement  in  question,  and  contends  that 
such  power  cannot  be  granted  by  the  legislature.  In  sup- 
port of  this  contention  appellant    'to    seittion  2,  art.  IX 
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of  the  constitution,  exempting  the  property  of  the  state, 
counties  and  municipal  corporations  from  taxation.  The 
theory  of  that  provision  is  that  all  such  property  belongs 
to  the  state,  and  it  would  be  an  idle  proceeding  for  the 
state  to  collect  a  tax  levied  and  assessed  upon  its  own 
property.  It  has  long  been  settled  in  this  state  tliat  this 
section  has  reference  only  to  taxes  assessed  by  general 
valuation  for  general  purposes,  and  has  no  reference  to 
special  taxation  of  property  benefited  by  the  creation  of 
local  improvements.  City  of  Beatrice  v.  Brethren  Churchy 
41.  Neb.  358. 

The  argument  of  appellant's  counsel,  however,  is  that 
the  county  is  the  sole  owner  and  proprietor  of  the  high- 
ways assessed,  and  therefore  it  should  not  be  required  to 
assess  and  collect  taxes  upon  its  own  property.  We  think 
this  idea-  is  a  mistaken  one.  In  Krueger  v.  Jenkins^  59 
Neb.  641,  it  was  said :  "A  county  does  not  hold  the  legal 
title  to  county  roads  within  its  borders;  it  has  no  powers 
of  disposition  over  them.  *  *  *  In  performing  the  duties 
with  which  it  is  charged  in  connection  with  them,  it  acts 
as  an  agent  of  the  state,  and  in  the  interests  of  the  general 
public."  We  can  see  no  reason  why  the  county  acting  for 
the  general  public  should  not  be  required  to  pay  for  the 
benefits  accruing  to  the  public  roads.  It  is  charged  with 
the  duty  of  constructing  and  maintaining  such  roads  in 
a  suitable  condition  for  public  travel,  and,  if  the  improve- 
ment contemplated  by  the  drainage  district  materially 
aids  in  the  performance  of  that  duty,  there  would  seem  to 
be  no  good  reason  why  the  county  should  not  pay  for  the 
benefits  thus  conferred  upon  it. 

Our  attention  is  also  invited  to  section  6,  art.  IX  of  the 
constitution,  by  which  it  is  provided  that  the  legislature 
may  authorize  the  corporate  authorities  of  cities,  towns 
and  villages  to  make  local  improvements  and  pay  for  the 
same  by  special  assessment  of  the  property  benefited.  As 
early  as  1879,  in  construing  this  section,  we  said:  "The 
constitution  of  a  state  not  being  a  grant,  but  a  restriction 
upon  the  power  of  the  legislature,  therefore  a  provision 
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in  the  constitution,  that  'the  legislature  may  vest  the  cor- 
porate authorities  of  cities,  towns,  and  villages  with 
power  to  make  local  improvements  by  special  assessments, 
or  by  taxation  of  property  benefited',  merely  prescribes 
the  rule  of  apportionment  of  such  special  taxes,  and  does 
not  prohibit  the  legislature  from  conferring  the  power  to 
make  local  improvements  by  special  assessments  or  taxa- 
tion ♦  ♦  ♦  npon  other  municipal  corporations  than 
those  designated."  State  v.  Dodge  County^  8  Neb.  124. 
Darst  V.  Grifflriy  31  Neb.  668;  Dodge  County  v,  Acom^  61 
Neb.  376.  We  have  adhered  to  this  construction  for  more 
than  30  years,  and  it  has  had  an  important  bearing  upon 
the  development  of  the  state.  It  is  by  virtue  of  this  con- 
struction placed  upon  section  6,  art.  IX,  that  the  appellee 
and  other  public  corporations  are  empowered  to  advance 
the  welfare  and  prosperity  of  the  state. 

In  Heffner  v.  Cass  and  Morgan  Counties,  193  111.  439, 
58  L.  R.  A.  353,  the  supreme  court  of  Illinois  said:  "'A 
county  is  a  public  corporation,  which  exists  only  for  pub- 
lie  purposes  connected  with  the  administration  of  the 
state  government,  and  it  and  its  revenues  are  alike,  where 
no  express  constitutional  restriction  is  found  to  the  con- 
trary, subject  to  legislative  control  (p.  449).'  ♦  ♦  ♦  <They 
were  created  to  perform  public,  and  not  private,  func- 
tions. They  are  wholly  public  in  their  character,  and 
are  a  portion  of  the  state  organization.  All  their  powers 
are  conferred,  and  duties  imposed,  by  the  constitution 
and  statutes  of  the  state.  They  are  public,  and  all  the 
property  they  hold  is  for  public  use.  It  belongs  to  the 
public,  and  the  county  is  but  the  agent  invested  with  the 
title  to  be  held  for  the  public.  ♦  ♦  ♦  The  property  held  by 
the  county  was  only  acquired  and  held  by  authority  con- 
ferred by  the  legislature,  and  for  public  use,  and  the 
property  being  held  for  the  public  is  under  the  uncon- 
trolled power  of  the  general  assembly,  as  it  is  not  in- 
hibited in  its  absolute  control.  The  county  could  neither 
hold  nor  dispose  of  property  unless  authorized  by  the  con- 
stitution or  statute,  and  the  legislature  has  the  power  to 
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sell  or  dispose  of  it  without  the  consent  of  the  county 
authorities  (p.  448).'" 

The  effect  of  the  enactment  of  section  19,  ch.  161,  laws 
1905,  was  simply  a  declaration  of  the  legislature  that 
any  public  corporation  engaged  in  a  work  of  public  utility 
shall  have  the  right  and  power  to  collect,  by  way  of 
special  assessment,  benefits  which  are  found  to  accrue  to 
public  property  from  another  public  corporation.  Under 
the  rule  laid  down  by  the  legislature,  however,  the  benefits 
assessed  must  not  exceed  the  benefits  conferred,  and  a 
procedure  is  provided  by  which  this  issue  may  be  de- 
termined, and  a  right  to  a  review  of  such  decision  by  the 
courts  is  preserved  to  both  parties.  No  provision  of  the 
constitution  has  been  pointed  out  which  denies  such 
power  where  the  assessments  do  not  exceed  the  benefits, 
and  we  have  not  succeeded  in  finding  any  such.  To  drain 
a  large  tract  of  land  and  render  it  fit  for  habitation  and 
use,  and  to  facilitate  the  interchange  of  communication 
across  it,  is  the  proper  use  of  the  taxing  power,  and  was 
so  held  in  the  leading  case  of  Tide-water  Co.  v.  Coster, 
supra. 

The  constitution  of  Illinois  is  in  many  respects  like 
the  constitution  of  this  state,  and  the  supreme  court  of 
that  state  has  said:  "If  a  highway  over  marshy  or  swampy 
ground  shall  be  drained,  it  will  be  improved,  and  the  pub- 
lic will  be  benefited  thereby.  That  will  be  done  by  the 
drainage  district  which  it  was  the  duty  of  tlie  highway 
district  to  do,  and  therefore  it  imposes  no  burden  on  the 
highway  district  that  it  shall  be  required  to  contribute, 
in  proportion  to  the  benefit  thus  received,  for  the  im- 
provement whereby  it  is  produced,  but,  on  the  contrary, 
it  ratably  distributes  the  cost  of  public  improvement  in 
accordance  with  the  spirit  of  our  constitution."  Commis- 
sioners of  Highways  v.  Commissioners  of  Drainage  Dis- 
trict ,  127  111.  581.  For  the  foregoing  reasons  we  are  con- 
strained to  hold  that  the  appellant's  contention  upon  this 
point  is  not  well  founded. 

8.  Appellant  assails  the  act  in  question  as  a  violation 


Vol.86]  JA^fUARY  TERM,  1910.  361 

Drainage  District  No.  1  v.  Richardson  County. 

of  section  6  of  the  bill  of  rights  ( Const,  art.  I )  preserving 
inviolate  the  trial  by  jury.     It  is  provided  by  section  17 
of  the  act,  as  it  appears  in  the  Compiled  Statutes  of  1909 
(ch.  89,  art.  IV),  that  when  an  appeal  to  the  district  court 
is  perfected  from  the  order  of  the  board  of  drainage  super- 
visors assessing  benefits  and  fixing  the  amount  to  be  paid 
therefor,  "the  same  shall  be  docketed  and  filed  as  in  ap- 
peals in  other  civil  actions  to  said  court,  and  said  court 
shall  hear  and  determine  all  such  objections  in  a  summary 
manner  as  a  case  in  equity."    This  is  the  provision  which 
it  is  claimed  violates  the  fundamental  law.    The  provis- 
ions of  section  6  of  the  bill  of  rights  are  intended  to  secure 
and  protect  the  right  of  trial  by  jury  in  cases  where  such 
right  existed  at  the  common  law;  and  it  has  been  held 
that  they  are  not  intended,  unless  such  affirmative  inten- 
tion is  expressly  stated,  to  extend  the  right  of  trial  by 
jury  to  cases  in  which  no  such  right  existed  at  the  com- 
mon law,  as  in  cases  of  taxation.    1  Page  and  Jones,  Tax- 
ation by  Assessment,  sec.  202.    In  Harris  v.  People,  218 
111.  439,  speaking  of  this  question,  the  supreme  court  of 
that  state  said :  "A  property  owner  is  not  entitled  to  have 
a  trial  by  jury  upon  the  question  whether  his  property  is 
benefited  to  the  extent  of  the  special  tax  levied  against 
it  for  the  construction  of  a  sidewalk  authorized  by  an 
ordinance  passed  under  the  sidewalk  act  of  1875."     In 
Trigger  v.  Drainage  District,  193  111.  230,  it  was  held : 
"The  provisions  of  sections  16  and  37  of  the  levee  act, 
which  authorize  the  assessment  of  benefits  by  the  drainage 
commissioners  when  the  court  so  orders,  are  not  in  viola- 
tion of  the  constitutional  guaranty  of  the  right  of  trial 
by  jury."    The  decision  in  that  case  followed  Briggs  v. 
Union  Drainage  District,  140  111.  53.    To  the  same  effect 
are  Indianapolis  &  Cumberland  Ora/vel  Road  Co.  v.  Chris- 
tian, 93  Ind.  360 ;  In  re  Bradley,  108  la.  476 ;  Hoioe  v. 
City  of  Cambridge,  114  Mass.  388;  Mound  City  Land  d 
Stock  Co.  V.  Miller,  170  Mo.  240 ;  State  v.  Henry,  28  Wash. 
38,  and  many  other  cases. 
It  is  true  that  it  has  been  held  in  many  cases  that  where 
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the  amount  to  be  paid  as  compensation  to  the  owners  of 
property  taken  or  injured  by  the  improvement  for  which 
the  assessment  is  levied,  as  well  as  the  assessment  itself, 
is  to  be  determined  without  a  jury,  such  legislation  is  un- 
constitutional, not  because  of  the  provision  for  a  deter- 
mination and  assessment  of  the  amount  of  the  benefits, 
but  because  one  whose  property  is  taken  under  the  law 
of  eminent  domain  is  entitled  to  have  the  value  of  that 
property  ascertained  by  the  verdict  of  a  jury  if  he  so 
desires.  The  act  in  question  in  this  case,  however,  is  not 
open  to  that  objection,  for  it  is  provided  that  the  value  of 
the  property  taken  for  the  improvement  by  the  exercise 
of  the  power  of  eminent  domain  is  to  be  determined  by 
a  jury  trial.  We  are  therefore  of  opinion  that  the  pro- 
yision  above  quoted  is  not  violative  of  section  6  of  the  bill 
of  rights. 

4.  Counsel  for  appellant  also  contend  that  "the  title  to 
the  act  in  question  does  not  indicate  that  a  highway  shall 
be  assessed  for  benefits."  In  other  words,  their  conten- 
tion is  that  the  act  is  broader  than  its  title,  and  is  there- 
fore in  conflict  with  section  11,  art.  Ill  of  the  constitu- 
tion, which  provides,  among  other  things:  "No  bill  shall 
contain  more  than  one  subject,  and  the  same  shall  be 
clearly  expressed  in  its  title."  Turning  to  the  session 
laws  of  1903,  ch.  116,  we  find  that  the  title  to  the  act 
reads  as  follows:  "An  act  to  provide  for  the  formation 
of  drainage  districts;  for  the  reclamation  and  protection 
of  swamp,  overflowed  or  submerged  lands;  to  provide  for 
the  acquirement  of  rights  of  way,  easements  and  fran- 
chises, or  other  property  necessary  to  carry  out  the  pur- 
poses of  this  act;  to  describe  the  course  of  procedure  to 
be  followed  to  accomplish  such  object;  and  to  prescribe 
a  penalty  for  the  wilful  and  malicious  injury  or  interfer- 
ence with  the  rights  or  property  of  said  districts."  This 
seems  to  be  a  well-prepared  and  comprehensive  title,  and 
is  broad  enough  to  authorize  the  legislature  to  incor- 
porate in  the  body  of  the  act  all  provisions  necessary  to 
carry  out  the  purpose  of  the  legislation.    The  act  of  1881 
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(laws  1881,  ch.  51),  commonly  known  as  the  "Drainage 
Act",  was  passed  with  the  following  title:  "An  act  to 
provide  for  draining  marsh  or  swamp  lands  in  the  state 
of  Nebraska."  This  act  has  been  persistently  assailed 
as  violating  the  provisions  of  the  constitution  in  many 
respects,  and,  among  others,  that  its  title  was  too  broad, 
or  that  it  was  not  suflBciently  comprehensive.  We  have 
sustained  that  act  against  all  assaults  of  this  character, 
as  will  be  found  by  an  examination  of  Omaha  &  N.  P.  R, 
Go.  V,  Sarpy  County ^  82  Neb.  140;  Tyson  v.  Washington 
County^  78  Neb.  211 ;  Dodge  County  v.  Acorn,  61  Neb.  376 ; 
Dodge  County  v.  Acorn,  72  Neb.  71 ;  Morris  v.  Washington 
County,  72  Neb.  174;  Darst  v.  Griffin,  31  Neb.  668.  The 
title  of  the  act  in  question  is  both  comprehensive  and  par- 
ticular, and,  as  stated  above,  will  support  any  honest 
legislation  having  the  object  to  promote  drainage  of 
swamp,  overflowed  or  submerged  lands,  and  the  raising  of 
revenues  necessary  to  pay  the  expenses  incident  thereto 
from  any  public  subdivision  of  the  state  itself  controlling 
lands  within  the  district,  or  which  is  charged  with  any 
public  duty  concerning  such  lands.  Paxton  &  Uershey 
L  C.  &  L.  Co.  V.  Farmers  &  Merchants  I.  &  L.  Co.,  45  Neb. 
884. 

5.  Appellant  further  contends  that  the  drainage  act 
conflicts  with  section  1,  art.  II  of  the  constitution,  which 
divides  the  powers  of  state  government  into  three  depart- 
ments. That  question  was  considered  and  determined  in 
the  case  of  Barnes  v.  Minor,  80  Neb.  189,  where  it  was 
held:  "The  power  of  the  legislature  over  the  subject  of 
procedure,  within  limits  not  impairing  the  inlierent  powers 
or  jurisdiction  of  the  courts,  is  not  restricted;  and  it  is 
competent  to  require,  by  statute,  a  preliminary  judicial 
ascertainment  of  facts,  the  existence  of  whicli  is  made  a 
condition  precedent  to  the  creation  of  a  public  corpora- 
tion." We  find  that  decision  supported  by  1  Page  and 
Jones,  Taxation  by  Assessment,  sees.  205,  207;  Stntr  t*. 
Bates,  96  Minn.  110,  and  many  other  authorities.    We  are 
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tlR^refore  constrained  to  follow  our  decision  in  that  case, 
and  thus  dispose  of  the  present  contention. 

6.  Counsel  for  appellant  strenuously  insist  tliat  in  pass- 
ing the  drainage  act  in  question  the  legislature  had  no 
power  to  direct  that  assessments  for  benefits  to  highways 
should  be  made  against  the  county,  because  the  county 
of  Richardson  had  theretofore  adopted  township  organ- 
ization, and  was  governed  by  the  terms  of  that  act.    From 
an  examination  of  our  statutes  it  appears  that  in  counties 
under  township  organization  the  responsibility   for  the 
construction  and  maintenance  of  highways  is  divided  be- 
tween the  county  proper  and  the  townships.     The  laws 
controlling  this  feature  of  our  county  government  are,  to 
some  extent,  in  a  state  of  confusion,  but  since  1887  it  has 
been  the  duty  of  the  counties  to  construct  and  keep  in 
repair  the  bridges  over  streams.  Ann.  St.  1909,  sees.  6192, 
6195.    Again,  the  power  to  contract  for  the  construction 
of  bridges  costing  $100  or  more  was  taken  from  the  town- 
ships and  given  to  the  county  boards  in  1905.    Ann.  St. 
1909,  sec.  6126.    The  legislature  of  1909  also  shifted  tlie 
burden  of  damages  from  the  towns  to  the  counties  caused 
by  opening,  widening  or  vacating  roads.    Ann.  St.  1909, 
sec.  6137.    In  1905  the  legislature  passed  an  act  directing 
county  boards  to  tax  delinquent  road  districts  5  mills 
as  an  extraordinary  tax,  and  to  continue  that  process 
until  all  past  due  indebtedness  was  liquidated.    Ann.  St. 
1909,  sees.  6171-6176.     It  thus  appears  that  step  by  step 
power  has  been  transferred  from  the  towns  to  the  coun- 
ties, and  liabilities  have  accordingly  been  shifted.     No 
reason  suggests  itself  why  the  powers  of  the  supervisors 
of  drainage  districts  are  not  as  extensive  in  counties  un- 
der township  organization  as   in  other  counties.     They 
can  apportion  to  the  road  in  the  one  case  as  well  as  in 
the  other  its  proper  proportion  of  the  cost  and  expense 
of  the  improvement.    It  was  tlie  evident  intention  of  the 
lawmaking  power  that  in  counties  under  township  organ- 
ization such  expense  should  be  paid  out  of  the  general 
funds  of  the  county,  and  under  the  law  such  counties 
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have  ample  power  to  make  levies  to  meet  such  expenses. 
Section  4485,  Ann.  St.  1909,  provides:  "In  addition  to  the 
powers  hereinbefore  conferred  upon  all  county  boards,  the 
board  of  supervisors  shall  have  power  to  appropriate 
funds  to  aid  in  the  construction  of  roads  and  bridj^es  noi; 
exceeding  2  mills  of  the  levy  for  the  current  year."  It 
appears  that  the  levy  in  the  case  at  bar  was  divided  into 
20  annual  instalments,  and  the  annual  expense  to  the 
county  would  therefore  be  about  $1,500.  This  expense  is 
easily  within  the  taxing  power  of  the  county,  and  it  seems 
clear  that  it  was  not  the  intention  of  the  legislature  to 
place  this  burden  on  a  subdivision  of  the  county  having 
no  taxing  power  to  meet  the  obligation.  We  are  there- 
fore of  opinion  that  the  assessment  was  properly  made 
against  the  county. 

7.  Finally,  it  is  contended  that  the  assessment  appealed 
from  is  speculative  and  exces»sive,  and  therefore  should 
be  set  aside  and  held  for  naught.  An  examination  of  the 
bill  of  exceptions  discloses  that  the  preliminary  report 
of  the  engineer  apportioned  the  costs  and  benefits  to  the 
appellant  at  $24,079,  the  total  costs  of  the  improvement 
in  the  district  being  the  sum  of  $277,264.57.  Objections 
were  filed  by  the  county,  and  a  hearing  was  had  before  the 
board  of  supervisors,  where  the  assessment  was  reduced 
to  $18,600,  and  the  engineer. was  directed  to  reapportion 
this  sum  to  the  various  roads  within  the  drainage  district. 
The  county  appealed  from  this  decision,  and  on  the  trial 
in  the  district  court  the  finding  and  adjustment  made  by 
the  board  of  supervisors  was  declared  to  be  equitable  and 
fair,  and  the  assessment  as  equalized  was  confirmed  by 
the  court.  Without  quoting  the  evidence,  it  is  sufficient  to 
say  that  it  appears  that  the  engineer  of  the  drainage  dis- 
trict was  a  man  of  experience,  having  been  engaged  in  his 
profession  about  13  years;  that  he  had  been  largely  en- 
gaged in  drainage  projects  similar  to  the  one  in  question ; 
that  he  was  acquainted  with  every  mile  of  road  in  the 
drainage  district,  and  had  personally  examined  each  mile 
before  he  made  the  assessment.    He  testified  both  as  to 
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the  method  of  ascertaining  the  benefits  and  the  amount 
of  the  same,  and  detailed  the  course  he  pursued,  which 
seems  to  have  been  the  one  contemplated  by  the  statute. 
The  appellant  admits  that  the  improvement  would  result 
in  benefits  to  the  highways  situated  within  the  district. 
No  attempt  was  made  to  show  how  much  or  how  little 
Ruch  benefits  may  be,  and  there  is  no  evidence  in  the  record 
which  shows  that  the  sum  fixed  by  the  board  was  either 
improper  or  excessive.  Again,  there  is  no  evidence  in  the 
bill  of  exceptions  by  which  the  district  court  could  have 
fixed  the  assessment  at  any  other  figure.  In  Dodge  County 
V,  Acorn,  72  Neb.  71,  it  was  said :  "It  is  a  matter  of  com- 
mon knowledge  tliat  drainage  benefits  such  lands,  but  the 
manner  and  extent  of  such  benefits  are  best  known  and 
understood  by  engineers  who  are  experts  in  the  matter  of 
sanitation  and  land  drainage.  Therefore  when  the  engi- 
neer in  charge  of  such  work  has  examined  the  lands,  has 
made  his  estimates,  and  reported  them  to  the  county 
board,  in  the  absence  of  fraud,  such  report  ought  to,  and 
does,  furnish  prima  facie  evidence  of  the  benefits  which 
will  accrue  to  each  tract  of  land,  and  such  evidence  is 
suflScient  to  sustain  the  orders  of  the  board,  unless  it  is 
overcome  by  competent  proof  to  the  contrary." 

Having  considered  all  of  the  material  or  essential  as- 
signments presented  by  counsel  for  the  appellant,  and 
finding  no  error  in  the  record,  the  judgment  of  the  district 
court  is,  in  all  things^ 

Affirmed. 

Sedgwick,  J.,  dissents. 
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In  re  Estate  of  John  F.  Whiton. 

James  J.  Carlin,  Administrator,  et  al.,  appellees,  v. 
Florence  E.  Sew  all  et  al.,  appellants. 

Filed  March  28,  1910.    No.  15,947. 

1.  Executors   and    Administrators:    Allowance   to    Widow:     Notice. 

While  it  is  proper  that  notice  of  the  time  and  place  of  hearing 
be  given  to  the  heirs  as  well  as  to  the  administrator,  when  ap- 
plication is  made  to  the  county  court  for  an  allowance  to  the 
widow,  an  order  made  without  notice  to  the  heirs  is  not  void  for 
want  of  jurisdiction.    In  re  Estate  of  Fletcher,  83  Neb.  156. 

2.  :    Accounting:    Objections.    Where  parties  filing  special  ob- 

.  jections  to  certain  items  of  the  final  report  of  an  administrator 

pray  that  "said  report  be  allowed  as  to  all  other  items  and  dis- 
allowed as  to  the  items  charged",  they  thereby  consent  to  the 
allowance  of  all  items  other  than  those  specially  objected  to,  and 
it  is  proper  for  the  court  to  exclude  all  evidence  not  relevant  to 
the  disputed  items. 

3. :    :    Title  to  Realty.    The  title  to  real  estate  cannot 

be  adjudicated  upon  objections  to  the  final  report  of  an  adminis- 
trator. 

Appeal  from  the  district  court  for  Rock  county:  James 
J.  Harrington,  Judge.    Affirmed. 

Allen  O.  Fisher  and  Fannie  M.  B.  0-Linn,  for  appel- 
lants. 

J.  A,  Douglas  and  Arthur  F.  Mullen,  contra. 

Lbtton,  J. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
for  Rock  county  affirming  on  appeal  certain  orders  made 
by  the  county  court  of  that  county  in  the  matter  of  the 
Estate  of  John  F.  Whiton,  deceased.  Two  separate  ap- 
peals were  taken  from  the  county  court,  but  these  wer^ 
consolidated  and  tried  as  one  case  in  the  district  court 
upon  the  papers  filed  in  the  county  court. 
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As  uearly  as  we  can  determine  from  tlie  confused  mass 
of  papers  presented  in  this  appeal,  it  appears  that  on  the 
15th  day  of  June,  1907,  a  motion  was  filed  in  the  county 
court  by  the  appellants  herein,  Florence  E,  Sewall,  Syl- 
vester G.  AVhiton,  and  Charlotte  B.  Brady,  as  heirs  of 
John  F.  Whiton,  deceased.  The  motion  prayed  that  the 
administrator  *^be  required  to  collect  a  ren  enable  rent 
from  Helen  J.  Whiton  for  the  use  of  the  hotel  furniture 
belonging  to  said  estate,  and  that  he  also  be  ordered  to 
discontinue  any  and  all  future  payments  of  the  widow's 
allowance  of  |25  a  month  to  Helen  J.  Whiton,  widow  of 
deceased,  until  the  further  order  of  the  court."  A  hear- 
ing was  had  upon  this  motion,  all  parties  being  repre- 
sented by  counsel.  The  court  sustained  the  same  in  part, 
but  overruled  it  as  to  the  discontinuance  of  the  widow's 
allowance,  to  which  ruling  the  heirs  excepted,  gave  notice 
of  appeal,  and  filed  an  appeal  bond.  The  transcript 
next  contains  the  application  for  allowance  to  the  widow, 
and  the  order  allowing  the  same,  which  was  made  Sep- 
tember 29,  1906,  the  widow  and  administrator  both  ap- 
pearing. 

The  final  report  of  J.  J.  Carlin,  administrator,  was  filed 
in  the  county  court  on  September  10,  1907.  Objections 
were  made  and  filed  by  the  three  heirs  above  named  to 
the  allow^ance  of  the  items  in  the  report  of  payment  to  the 
widow  of  |25  a  month  under  the  former  order  of  the 
court,  "because  the  purported  orders  therefor  were  made 
without  notice  to  parties  and  without  jurisdiction,  and 
contrary  to  law,  and  without  evidence,  and  because  the 
personal  estate  was  assigned  to  the  widow  by  appraisers 
on  May  1,  1906."  Objection  was  also  made  "because 
there  is  no  charge  therein  shown  for  rents  collected  by 
said  administrator  for  lots  1  and  2,  in  block  4,  in  the 
town  of  Bassett,  Nebraska,  wliich  he  has  permitted  to  be 
occupied  by  one  Helen  J.  AVhiton,  against  tlie  will  and 
without  the  order  of  this  or  any  other  court  in  that  be- 
half, and  said  property  is  fairly  worth  $00  a  month  from 
April  11,  1906,  to  date,  making  $1,020."     The  objections 
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were  overruled,  and  the  court  proceeded  to  make  a  final 
settlement  of  the  estate.  It  found  that  Helen  J.  Whiton 
was  the  widow  and  the  appellants  were  the  heirs  of  de- 
ceased, and  distributed  the  personal  property  in  accord- 
ance with  the  report  and  findings.  Exceptions  were 
taken  and  a  bond  for  appeal  filed.  Objection  was  made 
by  the  administrator  in  the  district  court  to  the  appeal 
bonds,  but  leave  was  given  to  file  amended  bonds,  which 
was  done,  and  under  the  views  which  we  have  adopted  it 
becomes  unnecessary  to  consider  whether  the  appeals 
were  regularly  taken. 

After  consolidation,  and  at  the  trial  in  the  district 
court,  the  administrator  first  offered  in  evidence  his 
original  final  report  showing  tlie  payments  made  to  the 
widow,  with  other  items  charged  and  credited,  which  was 
objected  to,  but  the  objection  was  overruled.  The  admin- 
istrator then  rested.  It  was  then  stipulated  that  the 
evidence  taken  in  another  suit  between  the  same  parties 
involving  the  title  to  the  real  estate  for  the  rents  of  which 
it  was  sought  to  charge  the  administrator  should  be  taken 
as  evidence  in  this  case,  and  that  additional  evidence 
might  be  received.  The  heirs  then  offered  to  show  that  a 
large  amount  of  personal  property  was  not  included  in 
the  inventory.  This  evidence  was  properly  excluded  for 
the  reason  tliat  it  was  not  within  the  issues.  The  admin- 
istrator then  testified  that  he  considered  |25  a  month  a 
reasonable  allowance  to  the  widow  under  the  circum- 
stances. 

Upon  oral  argument  in  this  court  the  appellants  con- 
tended that  there  w^as  no  proof  that  Helen  J.  Whiton  was 
the  widow  of  deceasedi;  that,  on  the  contrary,  the  proof 
showed  that,  on  account  of  the  invalidity  of  certain  di- 
vorce proceedings  instituted  by  a  former  wife  of  deceased, 
the  marriage  of  Helen  J.  Whiton  to  the  deceased  was 
void,  and  that  she  was  not,  in  fact,  the  widow  of  deceased. 
It  was  further  argued  that  the  hotel  property  in  the  town 
of  Bassett  occupied  by  the  widow  was  not  the  homestead 
27 
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of  deceased,  and  tliat,  no  notice  having  been  given  to  the 
heirs  of  the  application  for  an  allowance  to  be  made  to 
the  widow,  the  order  directing  the  payment  of  the  same 
was  void,  and  the  administrator  was  liable  to  the  heirs 
for  the  amount  paid.  A  number  of  otlier  arguments  were 
made  which  were  foreign  to  the  issues  in  this  case,  al- 
though perhaps  pertinent  to  and  within  the  issues  of  the 
other  case  pending  between  the  jjarties. 

We  think  it  clear  that,  under  the  record  as  presented 
here,  the  appeal  from  the  county  court  to  the  district 
court  only  brought  up  for  investigation  the  items  in  the 
final  report  sj)ecifically  objected  to,  and  the  order  of  the 
county  court  on  the  motion  to  discontinue  the  payment 
of  the  widow's  allowance.  In  the  objections  to  the  final 
report  filed  by  the  appellants  we  find  the  following: 
"Wherefore  the  said  heirs  at  law  pray  that  said  report 
be  allowed  as  to  all  other  items  and  disallowed  as  to  the 
items  charged."  By  tins  request  tlie  heirs  consented  to 
the  allowance  of  all  items  in  the  report,  other  than 
those  specially  objected  to,  and  they  cannot  appeal  from 
an  order  or  judgment  rendered  with  their  consent  and  for 
which  they  tliemselves  prayed.  The  district  court  properly 
excluded  the  evidence  as  to  other  items. 

As  the  record  stands,  there  seem  to  be  only  two  ques- 
tions presented  The  first  is  as  to  the  validity  of  the 
original  order  making  the  alloAvance  of  $25  a  month  to 
the  widow  be(*ause  made  without  notice  to  the  heirs.  The 
application  for  the  allowance  was  duly  filed  and  a  hear- 
ing had  at  which  the  administrator  was  present.  Our 
attention  has  not  been  called  to  any  statutory  provision 
which  renders  notice  to  heirs  of  an  application  for  an 
allowance  to  the  widow  necessary.  Probably,  especially 
in  cases  where  a  controversy  is  likely  to  arise  between  the 
widow  and  lieirs,  it  might  be  better  practice  to  give  such 
notice,  but  it  is  not  indispensable  in  order  to  give  the 
court  jurisdiction  of  the  matter.  In  re  Estate  of  Fletcher, 
83  Neb.  156.  The  amount  of  the  allowance  seems  not  to 
be  unreasonable,  and  no  error  appears  in  the  order  made 
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by  the  county  court,  or  in  its  affirmance  by  the  district 
court. 

The  second  question  is  as  to  the  objection  to  the  final 
report  that  tliere  is  no  charge  for  rents  collected  by  the 
administrator  for  property  in  Bassett  occupied  by  the 
widow.  The  fourth  finding  of  the  county  court  in  its  final 
decree  is  that  the  deceased  "died  seized  of  some  right, 
title  and  interest"  in  lots  1,  2,  6,  25  and  26,  in  block  4, 
Bassett,  Nebraska,  and  13  acres  of  land  in  that  vicinity. 
It  appears  that  the  title  to  this  real  estate  is  in  contro- 
versy in  another  action  between  the  same  parties,  Helen 
J.  Whiton,  as  widow,  claiming  in  that  case  to  be  entitled 
to  one-half  of  the  hotel  property  as  a  homestead,  and  to 
be  the  beneficial  owner  of  the  other  half  by  virtue  of  a 
certain  constructive  or  resulting  trust  relationship  be- 
tween herself  and  deceased.  The  record  does  not  show 
that  the  question  of  whether  or  not  Helen  J.  T\Tiiton  was 
the  widow  of  deceased  had  ever  been  raised  by  any  one 
in  any  preliminary  stage  of  the  proceedings  in  the  county 
court.  On  the  contrary,  in  papers  filed  by  the  heirs,  she 
is  described  as  "Helen  J.  Whiton,  widow  of  John  F. 
Whiton,  deceased."  There  is  no  showing  that  the  ad- 
ministrator ever  collected  any  money  as  rent  from  the 
widow,  nor  does  it  appear  that  any  request  was  ever  made 
to  him  by  the  heirs  to  take  possession  of  the  property  or 
to  collect  rents.  The  record  shows  that  the  heirs  knew 
that  Helen  J.  Whiton  claimed  to  be-  the  owner  of  the 
property,  and  that  they  were  litigating  this  claim.  There 
was  no  need  to  sell  the  property  to  pay  debts,  and,  so  far 
as  we  can  gather  from  the  record,  the  administrator  seems 
to  have  tacitly  yielded  any  right  he  had  to  the  possession 
of  the  real  estate  during  administration  to  the  heirs  and 
the  widow  so  that  the  real  parties  in  interest  might  fight 
the  matter  out  themselves.  Under  these  circumstances, 
we  are  of  opinion  that  the  question  of  whether  or  not 
Helen  J.  Whiton  is  the  widow  of  the  deceased,  and  whether 
or  not  she  is  entitled  to  a  homestead  interest  in  the 
undivided  one-half  of  the  hotel  property,  or  to  the  bene- 
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ficial  interest  in  the  remainder  of  the  real  estate  by  virtue 
of  a  trust,  cannot  be  litigated  upon  the  narrow  issue 
presented  here,  whether  the  administrator  should  be 
charged  with  rent  of  the  premises  the  title  of  which  is  in 
dispute.  We  think  the  district  court  was  warranted  in 
•overruling  this  objection,  and  aflSrming  the  judgment  of 
the  county  court. 

We  cannot  undertake  in  this  case  to  examine  the  record 
and  determine  the  issues  in  the  partition  case.  While  the 
proceedings  in  this  case  in  both  county  and  district  courts 
seem  to  have  been  somewhat  irregular  and  the  record  is 
confused,  we  find  no  substantial  error  therein,  and  the 
judgment  of  the  district  court  must  be 

Affirmed, 


Hannah   Bryant,  appellee,  v.   Modern   Woodmen   of 

America,  appellant. 

Filed  March  28,  1910.    No.  15,962. 

1.  Witnesses:  Privileoed  Communications.  A  statement  of  fact  or 
opinion  expressed  by  a  physician  to  a  patient  in  the  course  of  a 
professional  visit,  based  upon  a  relation  of  facts  by  the  patient, 
or  upon  a  physical  examination  by  the  physician.  Is  a  part  of 
the  same  transaction,  and  is  as  much  privileged  as  the  facts  or 
statements  of  the  patient  on  which  it  is  based. 

2. :    :    Waiver,     A  waiver  of  the  privilege  or  benefit  of 

the  protecting  statute  Is  a  waiver  of  the  disqualification  of  the 
physician  as  to  the  whole  transaction,  and  not  as  to  a  part  of  It 
only. 

3.  Insurance:  False  Representations:  Evidence.  Where  an  issue  is 
made  as  to  false  representation  in  an  application  for  life  in- 
surance as  to  good  health  and  freedom  from  disease,  knowledge 
by  the  applicant  at  the  time  that  he  is  or  has  been  afflicted  with 
tuberculosis  of  the  lungs  or  tuberculosis  of  the  bones  of  the  wrist 
is  a  material  matter,  which  the  defendant  is  entitled  to  prove  by 
any  competent  evidence. 

4. :    :    Effect.    "An  incorrect  or  untrue  answer  in  an 

application  for  life  insurance  in  reference  to  matters  of  opinion 
or  Judgment  will  not  avoid  the  policy  if  made  in  good  faith  ai^d 
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without  intention  to  deceive,"  but  "an  untrue  answer  in  an  ap- 
plication for  life  insurance  in  regard  to  matters  which  are  shown 
to  be  within  the  knowledge  of  the  applicant  and  are  material  to 
the  risk  will  avoid  the  policy."  Royal  Neighbors  of  America 
V.  Wallace,  73  Neb.  409. 

5.  :    :    Materiality.     Evidence  that  the  applicant  when 

seeking  medical  advice  was  told  by  his  physician  that  he  was 
suffering  from  tuberculosis  is  material  upon  the  issue  whether 
the  statements  in  the  application  were  made  honestly  and  in 
good  faith,  and  is  admissible  when  the  privilege  is  waived. 

6.  Evidence:   Admissibility.     In  order  to  avoid  needless  expense  and 

delay,  where  evidence  is  in  the  form  of  depositions,  and  the  court 
upon  inspection  can  see  that,  while  the  form  of  question  may 
be  technlcfally  objectionable,  yet  the  answer  furnishes  proper 
evidence,  it  would  facilitate  the  administration  of  Justice  to  heed 
substance  rather  than  form,  overrule  the  objection,  and  admit 
the  testimony. 

7.  Trial:    Instructions.     Instructions  which  state  conflicting  proposi- 

tions of  law  and  tend  to  confuse  the  Jury  are  erroneous. 

8. :    .    An  instruction  which  withdraws  from  a  Jury  all 

defenses  but  one,  where  there  is  evidence  tending  to  prove  an- 
other defense  pleaded,  is  erroneous. 

9. :   .    Other  instructions  examined  and  criticised. 

Appeal  from  the  district  court  for  Madison  county: 
Anson  A.  Welch,  Judge.    Reversed. 

Benjamin  D,  Smith,  Willis  E.  Reed  and  Thomas  8. 
Allen,  for  appellant. 

William  V,  Allen  and  William  L.  Dowling,  contra. 

Letton,  J. 

Actidn  upon  a  benefit  certificate  issued  by  the  defend- 
ant, a  fraternal  beneficiary  association.  No  question  is 
made  as  to  the  issuance  of  the  certificate  and  the  death 
of  the  assured,  but  the  payment  is  resisted  upon  the 
ground  that  the  application,  certificate  and  by-laws  con- 
stitute the  contract,  and  that  the  assured  made  false 
answers  to  certain  questions  in  the  application  which 
were  material  to  the  risk.  *  The  questions  and  answers 
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referred  to  are  as  follows:  "14.  (a)  Have  you,  within 
the  last  seven  years,  been  treated  by  or  consulted  any 
person,  physician  or  physicians  in  regard  to  personal  ail- 
ment? No.  *  *  *  17.  Are  you  now  of  sound  body, 
mind,  and  health,  and  free  from  disease  or  injury,  of 
good  moral  character  and  exemplary  habits?  Yes.  ♦  ♦  ♦ 
33.  (a)  Have  you  ever  had  any  disease  of  the  following 
named  organs,  or  any  of  tlie  following  named  diseases 
or  symptoms?  Consumption.  No.  Habitual  coughing. 
No.  Lungs.  No."  The  reply  alleges  that  the  assured 
made  general  statements  to  the  examining  physician, 
who  was  the  agent  of  defendant,  from  which  statements 
the  answers  were  written  out  in  the  application  by  the 
medical  examiner,  and  that  the  same  are  not  the  answers 
made  by  the  assured,  and  that  the  answers  made  to  the 
physician  were  merely  expressions  of  opinion,  and  were 
not  intended  as  warranties. 

The  assured,  on  January  16,  1907,  when  he  made  the 
application,  was  a  little  over  30  years  of  age.  In  August, 
1904  or  1905  (the  evidence  does  not  clearly  indicate 
which  year),  he  sprained  his  wrist  while  driving,  and 
soon  after  hurt  it  again.  His  widow  testifies  that  in  Sep- 
tember, 1905,  he  saw  a  physician  in  regard  to  this  injury, 
and  that  in  May,  1906,  he  went  to  Omaha  to  be  operated 
upon. 

In  tlie  application  the  following  waiver  of  privilege 
is  found:  "I  hereby  expressly  waive  for  myself  and  my 
beneficiary  or  beneficiaries  the  privilege  or  benefits  of 
any  and  all  laws  which  are  now  or  may  be  hereafter  in 
force  making  incompetent  the  testimony  of  or  disqualify- 
ing any  physician  from  testifying  concerning  any  infor- 
mation obtained  by  him  in  a  professional  capacity.  And 
I  further  expressly  waive  for  myself  and  my  beneficiary 
or  beneficiaries  the  provision  of  any  law,  and  the  statutes 
of  any  state,  now  in  force  or  that  liereafter  may  be  en- 
acted, that  would,  in  the  absence  of  this  agreement,  modify 
or  confiict  with  my  contract  with  this  society,  or  cause  it 
to  be  construed  in  any  way  contrary  to  its  express  Ian- 
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gnage."  This  was  treated  by  the  trial  court  as  an  effect- 
ive waiver  of  the  privilege  of  the  assured  as  to  any 
communications  by  him  to  the  examining  physician,  but, 
as  will  be  hereafter  shown,  not  as  a  complete  waiver  of 
all  that  was  said  by  patient  and  physician  at  tlie  time 
of  the  physical  examination. 

Dr.  Long  testifies  that  about  January  25,  1905,  he  was 
consulted  by  the  assured  with  reference  to  the  injury  to 
his  wrist,  and  that,  upon  making  an  ocular  and  tactual 
examination,  he  diagnosed  tlie  condition  as  tuberculosis 
of  the  bones  of  the  wrist  joint.  He  was  tlien  asked 
whether  he  told  Mr.  Bryant  at  tliat  time  what  he  was 
suffering  with.  The  plaintiff  objected  to  the  question 
"as  incompetent,  irrelevant  and  immaterial,  because  no 
proper  foundation  has  been  made,  because  the  relation 
of  physician  and  client  existed  at  the  time,  and  the  com- 
munication is  privileged  and  could  not  be  waived  by  Mr. 
Bryant  in  advance."  This  objection  was  sustained  by 
the  court,  to  which  ruling  the  defendant  excepted.  The 
defendant  then  offered  to  prove  the  fact  sought  to  be 
elicited,  which  was  objected  to,  and  the  objection  sus- 
tained. The  witness  then  testified  that  from  the  exaju- 
ination  and  diagnosis  he  then  made  he  was  of  opinion 
that  tuberculosis  must  have  existed  in  the  system  before 
that  time. 

Dr.  A.  P.  Condon  of  Omaha  testified  that  he  was  a 
practicing  surgeon,  that  he  became  acquainted  with  the 
assured  in  June,  1905,  that  at  that  time  Mr.  Bryant  had 
a  tubercular  inflammation  of  the  wrist  joint  and  carpal 
bone,  that  the  bones  and  joints  were  diseased  to  such  an 
extent  that  it  became  necessary  to  amputate  tlie  anu  just 
above  the  wrist.  His  evidence  was  taken  by  deposition, 
and  the  record  shows  the  following:  "Q.  23.  You  may 
state  now  whether  or  not  at  the  time  you  made  this  ex- 
amination, or  at  the  time  you  performed  the  operation, 
you  explained  to  Mr.  Bryant  the  nature  of  his  ailment? 
A.  I  don't  remember,  but  I  do  always  explain  to  my  pa- 
tients the  nature  of  their  ailments.    Q.  24.  And  what  is 
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your  best  judgment  as  to  whether  or  not  you  told  hiju 
at  this  time  that  he. had  tuberculosis  of  the  wrist?  A. 
I  am  sure  I  did,  because  I  used  that  as  an  argument  for 
the  amputation.''  Plaintiff  objected  to  all  that  part  of 
the  answer  to  question  23  after  the  words,  "I  don't  re- 
member", as  incompetent,  irrelevant  and  immaterial,  not 
a  statement  of  facts,  which  objection  was  sustained.  Ob- 
jection was  also  made  to  question  24,  "because  the  same 
is  incompetent,  irrelevant  and  immaterial,  and  no  foun- 
dation laid",  which  objection  was  sustained.  Defendant 
excepted  to  both  rulings. 

Dr.  Bush  testified  that  about  March  10,  1907,  he  was 
consulted  by  the  assured  at  Sumner,  Nebraska,  and  that 
at  that  time  he  was  suffering  from  tuberculosis  of  the 
lungs.  Dr.  Jones  testifies  that  he  was  present  at  the 
amputation  of  the  arm,  that  the  disease  was  tuberculosis 
of  the  wrist,  that  on  March  23,  1907,  he  was  called  to 
attend  Mr.  Bryant,  that  he  then  had  acute  miliary  tuber- 
culosis of  the  lungs.  The  court,  holding  the  view  that  the 
applicant  had  by  the  written  waiver  in  the  application 
waived  tlie  statutory  privilege  as  to  confidential  communi- 
cations to  his  physician,  permitted  Dr.  Smart  to  testify 
that  he  had  been  consulted  by  Bryant  one  or  two  years 
before  his  death,  and  that  he  then  diagnosed  his  ailment 
as  tuberculosis  of  the  lungs,  but  excluded  testimony 
offered  that  the  witness  told  Bryant  at  that  time  that  he 
had  this  disease.  The  court  said  in  this  connection:  "I 
will  state,  so  far  as  that  waiver  is  concerned,  it  does  not 
require  you  to  divulge  any  communication  which  you 
made  to  your  patient,  simply  information  which  you  re- 
ceived of  the  condition  in  which  you  found  him;  and,  to 
the  extent  of  any  communication  which  you  made  to  him, 
it  would  be  a  privileged  communication  which  has  not 
been  waived."  This  seems  to  have  been  the  reason  for  the 
ruling  as  to  all  evidence  of  like  nature. 

The  evidence  of  some  of  the  physicians  is  to  the  effect 
that  germs  of  tuberculosis  are  present  in  about  78  per 
cent,  of  people  genei'ally,  that  a  person  may  carry  these 
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germs  all  his  life  and  die  in  the  ordinary  course  of  na- 
ture, and  not  from  tuberculosis.  The  testimony  of  Dr. 
Baker,  examining  physician  of  the  defendant,  is  that  at 
the  time  the  examination  of  Bryant  was  made  by  him  it 
would  have  been  impossible  to  determine  wliether  or  not 
he  was  infected  with  tuberculosis  without  making  a 
microscopical  examination  of  some  of  the  tissues,  and 
that  from  all  external  appearance  he  was  in  perfect 
health.  He  also  testifies  that,  had  he  known  the  facts  as 
to  the  former  tuberculous  condition,  ^he  would  have  re- 
jected the  application.  Tlie  testimony  further  sliows  that 
about  the  20th  of  February,  1907,  the  assured  moved 
from  Madison  to  Sumner,  Nebraska,  that  the  weather 
was  at  the  time  exceedingly  inclement,  snowy  and  cold, 
that  he  then  caught  cold,  was  hoarse,  and  from  that  time 
on  suffered  from  a  severe  cold  in  the  throat  and  lungs, 
that  he  consulted  physicians  in  March  for  this  trouble, 
and  that  he  died  on  the  24(li  of  May  thereafter  from 
acute  tuberculosis  of  the  luu^s. 

The  application  shows  tlie  following  as  to  the  amputa- 
tion: "16.  (a)  Have  you  ever  had  any  local  disease,  per- 
sonal injury,  oi;  serious  illness?  Yes.  (ft)  If  so,  explain 
fully,  giving  dates.  Had  hand  amputated  2  years  ago 
because  of  an  injury,  (o)  Was  recovery  complete?  Yes. 
*  .  *  *  30.  {a)  Have  you  ever  undergone  a  surgical 
operation?  Yes.  (5)  If  so,  when?  June,  1904.  (c) 
Oive  character  of  operation.  Aniputati(m  of  hand.  ((/) 
Was  recovery  complete?  Y^es.  (c)  Give  names  and  ad- 
dresses of  attending  surgeons  and  physicians.  A.  P. 
Condon,  Omaha."  And  also  a  repetition  of  the  same  in- 
formaticm  on  another  page. 

The  defendant  contends,  first,  that  the  court  erred  in 
refusing  to  permit  the  physicians  who  attended  Biyant 
prior  to  the  time  he  became  a  member  of  the  society  to 
state  whether  or  not  each  told  him  at  the  time  of  the  con- 
sultation that  he  had  tuberculosis;  and,  scM-ond,  that  the 
court  erred  in  giving  and  refusing  certain  instructions. 

As  to  the  refusal  to  permit  evidence  tliat  Bryant  was 
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told  by  his  physicians  that  he  had  tuberculosis:  The 
offered  evidence  by  Dr.  Condon  to  the  effect  that  he  told 
Bryant  at  the  time  of  the  amputation  of  his  hand  that 
he  was  suffering  from  tul)erculosis  of  the  wrist  was  ap- 
parently excluded  upon  the  same  theory  as  that  of  the 
other  doctors,  that  the  communication  from  the  physician 
to  the  patient  wa*s  a  privileged  one,  and  had  not  been 
waived.  We  cannot  take  the  same  view  as  the  learned 
trial  court.  A  statement  of  fact  or  opinion  expressed  by 
a  physician  to  a  patient  in  the  course  of  a  professional 
visit,  based  upon  a  relation  of  facts  by  the  patient^  or 
upon  a  pliysical  exanlination  by  the  physician,  is  as  much 
a  privileged  communication  as  the  facts  or  statements 
upon  which  it  is  based.  It  is  a  part  of  the  same  transac- 
tion, and  if  the  statute  excludes  the  facts  disclosed  by 
the  patient,  it  must  e^ually  exclude  the  statements  and 
the  opinions,  expressed  or  unexpressed,  of  the  physician, 
if  its  protection  is  to  be  of  any  avail.  If  the  physician  is 
permitted  to  disclose  what  he  said  to  the  patient,  the  pa- 
tient's privilege  to  prevent  the  disclosure  of  a  communi- 
cation by  him  to  the  physician  or  the  result  of  an  exam- 
ination would  be  of  little  use,  for  by  indirection  a  dis- 
closure of  the  nature  of  the  disease  would  in  many 
instances  be  made.  Sovereign  Camp,  W.  0.  W.y  v.  Q-ran- 
don,  64  Neb.  39;  4  Wigmore,  Evidence,  sec.  2384,  and 
note;  Jones  v.  Preferred  Bankers  Life  Assurance  Co.,  120 
Mich.  211;  Nelson  v.  Nederland  Life  Ins.  Co,,  110  la.  600; 
Smart  v.  Kanm^  City,  208  Mo.  162,  14  L.  R.  A.  n.  s.  565. 
A  waiver  of  the  privilege  or  benefit  of  the  protecting 
statute  is  a  waiver  of  the  disqualification  of  the  physician 
as  to  the  whole  transaction,  and  not  as  to  a  part  of  it 
only.  In  view  of  the  statements  in  the  application,  the 
knowledge  of  his  condition  by  the  applicant  was  a  ma- 
terial fact  in  the  case,  and  one  which  the  defendant  was 
entitled  to  prove  by  any  competent  evidence  within  its 
reach.  If  the  applicant  had  no  knowledge  of  the  fact  that 
his  lungs  were  afflicted  with  tuberculosis  or  that  it  was 
tubercular  disease  of  the  bones  of  the  wrist  that  rendered 
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necessary  the  amputation  of  his  arm,  and  the  answers  to 
the  questions  in  the  application  were  not  made  as  abso- 
lute statements  of  facts,  but  as  matters  of  belief  or  opinion 
and  as  to  which  he  might  be  honestly  mistaken,  then, 
under  the  former  decisions  of  this  court,  the  answers 
were  mere  representations,  and  his  beneficiary  might  re- 
cover if  they  were  made  honestly  and  in  good  faith. 
Kettenhach  v.  Omaha  Life  Ass^n,  49  Neb.  842;  Modenv 
Woodmen  Accident  Ass^n  v,  Shryock,  54  Neb.  250 ;  Royal 
Neighbors  of  America  v.  Wallace^  64  Neb.  330,  66  Neb. 
543;  Bankers  Union  of  the  World  v.  Mixon,  74  Neb.  36; 
Modem  Woodmen  of  Amei'ica  v.  Wihon,  76  Neb.  344; 
Reppond  v.  National  Life  Ins.  Co.,  100  Tex.  519,  11  L.  R. 
A,  n.  s.  981,  and  note. 

If  the  evidence  should  prove,  however,  that  he  had  con- 
sulted reputable  physicians  as  to  his  condition,  and  that 
he  had  been  told  by  them  that  he  was  suffering  from  such 
an  insidious  and  dangerous  disea*se  as  tuberculosis  at  a 
time  so  near  the  time  of  making  the  application  as  to 
rebut  and  repel  the  idea  of  forgetfulness  or  good  faith  on 
his  part,  the  concealment  of  such  a  fact,  so  material  to 
the  risk,  and  one  that,  if  known,  his  application  would 
have  been  rejected,  would  avoid  the  contract.  Royal 
Neighbors  of  America  v.  Wallace,  73  Neb.  409 ;  ^tna  Life 
Ins.  Co.  V.  Rehlaender,  68  Neb.  284,  and  cases  cited.  In 
Judge  Sedgwick's  opinion  in  the  Wallace  case  (73  Neb. 
409)  the  distinction  is  clearly  pointed  out,  and  the  proper 
rule  announced,  to  which  doctrine  we  adhere. 

The  offered  evidence  would  tend  to  show  notice  and 
knowledge  by  the  applicant  of  the  actual  facts  as  to  his 
condition  before  he  made  the  representations.  It  was 
material  to  the  issues,  and,  since  the  privilege  was  waived, 
was  admissible.  The  two  questions  above  referred  to 
propounded  to  Dr,  Condon  were  objectionable  in  form, 
and  the  answer  to  the  first,  except  as  to  the  i)ortion  ad- 
mitted, was  properly  excluded.  However,  the  evidence 
was  in  the  form  of  a  deposition,  the  questions  and  an- 
swers were  within  the  power  of  inspection  by  the  court, 
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and,  while  question  24  was  objectionable  in  form,  the 
answer  elicited  was  pertinent.  This  being  the  case,  we 
think  the  obje<ttion  should  have  been  overruled  and  the 
evidence  admitted. 

In  order  to  avoid  needless  expense  and  delay,  where 

evidence  is  in  the  form  of  depositions,  and  the  court  upon 
inspection  can  see  that,  while  the  form  of  question  may 
be  technically  objectionable,  yet  the  answer  furnishes 
proper  evidence,  it  would  facilitate  the  administration  of 
justice  to  heed  substance  ratlier  than  form,  overrule  the 
objection,  and  admit  the  testimony.  The  exclusion  of 
proof  tending  to  sliow  that  the  assured  knew  he  had  been 
ailing  witli  tuberculosis  before  he  made  the  application, 
we  think  was  prejudicially  erroneous. 

Complaint  is  made  as  to  the  giving  and  refusal  of  a 
number  of  instructions.  Instruction  No.  12  is  as  fol- 
lows: "You  are  instructed  that  in  the  medical  examina- 
tion, which  was  a  part  of  said  Ellard  E.  Bryant's  ap- 
plication for  said  benefit  certificate,  said  Ellard  E. 
Brj'ant's  answers  disclose  that  in  the  month  of  June, 
1904,  he  had  undergone  a  surgical  operation  for  the  am- 
putation of  a  hand  by  Dr.  A.  P.  Condon,  a  surgeon  at 
Omaha,  and  that  if  you  find  from  the  evidence  that  the 
said  Ellard  E.  Bryant  had  during  the  seven  years  im- 
mediately preceding  the  date  of  making  such  application 
had  any  knowledge  that  he  had  any  other  serious  ailment, 
or  had  any  knowledge  of  facts  which  furnish  suflBcient 
reason  for  him  to  believe  that  he  was  or  might  be  at  that 
time,  or  at  any  time  during  the  seven  years  immediately 
preceding  the  application,  afflicted  with  any  other  serious 
ailment  or  disease  for  which  he  had  consulted  persons  or 
physicians,  other  than  that  for  which  he  had  consulted 
the  said  A.  P.  Condon,  then  his  answer  ^no'  to  said  ques- 
tion, *Have  you  within  the  last  seven  years  been  treated 
for  or  consulted  any  xxrson,  physician  or  physicians  in 
regard  to  personal  ailments?'  would  not  void  said  benefit 
certificate."  This  instruction  tells  the  jury  that  if  Bry- 
ant during  the  seven  years  preceding  the  date  of  making 
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the  application  had  any  knowledge  that  he  had  any  serious 
ailment,  other  than  the  amputation  of  the  arm,  or  any 
knowledge  of  facts  which  furnish  sufficient  reason  for 
him  to  believe  that  he  was  afflicted  with  any  otlier  serious 
ailment  or  disease,  then  his  answer  in  the  negative  would 
not  void  the  certificate.  By  this  instruction  the  protec- 
tion to  the  insurer  which  notice  of  former  ailments  would 
have  given,  if  the  assured  had  stated  that  he  had  con- 
sulted other  physicians,  was  entirely  taken  away,  and 
the  question  and  answer  were  treated  as  being  wholly 
immaterial  to  the  risk.  We  cannot  understand  upon 
what  theory  this  instruction  can  be  upheld.  Whether  ho 
had  consulted  physicians  in  regard  to  personal  ailments 
was  a  proper  subject  of  inquiry.  The  instruction  is  in- 
consistent with  instruction  No.  14,  which  is  to  the  effect 
that  if  to  the  same  question  the  applicant  answered  "no", 
and  at  the  same  time  knew  or  had  sufficient  reason  to  be- 
lieve that  he  had  been  afflicted  by  a  serious  ailment,  other 
than  that  which  necessitated  the  amputation,  then  the 
verdict  should  be  for  the  defendant.  Tlie  giving  of  such 
conflicting  instructions  must  have  confused  the  jury,  and 
deprived  the  defendant  of  a  correct  statement  of  law  in 
that  behalf. 

We  are  also  of  opinion  that  while,  as  the  evidence 
stands,  perhaps  it  was  not  erroneous  to  refuse  to  give  in- 
struction No.  9,  requested  by  the  defendant,  with  respect 
to  the  applicant's  knowledge  that  he  was  afflicted  with  a 
fatal  disease,  the  court  having  excluded  the  evidence  of 
the  physicians  tending  to  show  such  knowledge,  still,  if 
such  evidence  is  offered  and  received  at  another  trial,  an 
instruction  along  this  line,  if  the  facts  warrant  it,  is  one 
which  the  defendant  is  entitled  to  have  given  to  the  jury, 
if  it  so  requests.  Royal  Neighbors  of  America  v,  Wallace, 
73  Neb.  409. 

With  the  exception  of  instructions  Nos.  12  and  14,  here- 
inbefore mentioned,  and  instruction  No.  9, which  limits  the 
question  of  deceit  to  the  camp  examining  physician,  the 
instructions  given  by  the  court  upon  its  own  motion  seem 
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fairly  to  preeont  tlie  issues  in  the  case  to  the  jury.  We 
find  no  prejudicial  error  in  the  refusal  to  give  the  other 
instructions  reijuested  by  the  defendant.  We  doubt 
whether  the  giving  of  instruction  No.  7  at  the  request 
of  the  plaintiff  was  proper,  for  the  reason  that  there  seems 
to  be  no  evidence  in  the  record  upon  which  to  base  the 
same,  and  unless  further  evidence  makes  it  propter  it 
should  not  be  given  again.  We  believe  also  that  instruc- 
tion No.  8,  reijuested  by  the  plaintiff,  should  not  have 
been  given,  because  this  instruction  takes  away  from  the 
defendant  ttie  protection  afforded  by  the  questions  in 
the  application  Telative  to  the  applicant  having  consulted 
pliysicians  for  personal  ailments,  and  specifically  directs 
a  verdict  for  tlie  plaintiff,  "unless  the  defendant  shall 
have  proved  by  a  preponderance  of  the  evidence  that 
Ellard  E.  Itryaut,  the  insured,  wilfully  misrepresented 
liis  condition  of  health  at  and  before  the  time  such  cer- 
tificate or  policy  was  issued,  knowing  it  to  be  different 
from  what  he  stated  it  to  be,  or  knowing  of  facts  which 
furnished  sufliciput  reasons  for  him  to  believe  he  was 
alBicted  with  some  disease."  This  is  not  the  only  material 
matter  in  the  case,  and  the  defense  should  not  have  been 
so  limited.  We  think  it  unnecessary  to  discuss  the  in- 
structions at  greater  length,  because,  since  the  evidence 
will  probably  be  different  upon  a  new  trial,  some  of  the 
instructions  given  at  this  trial  may  prove  to  he  inappro- 
priate. The  issues  in  the  case  are  simple.  If  the  evidence 
does  not  materially  differ  from  that  in  this  record,  save 
in  respect  to  the  reception  of  the  excluded  testimony  of 
the  doctors,  there  is  no  need  for  long  and  involved  instruc- 
tions, since  the  questions  of  law  involved  have  already 
been  settled  by  this  court. 

For  the  errors  pointed  out,  the  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 
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W.  H.  McIntyre,  appellee,  v.  Frank  H.  Cunningham, 

APPELLANT. 
Filed  March  28,  1910.     No.  15,949. 

1.  Contracts:    Time  of  Performance:     Conditions  Precedent.     In  de- 

termining whether  stipulations  as  to  the  time  of  performing  a 
contract  for  the  sale  of  chattels  are  conditions  precedent,  the 
court  will  attempt  to  discover  what  the  parties  really  intended, 
and  if  time  appears,  on  a  fair  consideration  of  the  contract  and 
of  the  facts  and  circumstances  surrounding  the  parties,  to  be  of 
the  essence  of  the  contract,  stipulations  in  regard  thereto  will  be 
held  conditions  precedent. 

2.  Appeal:    Excessive  Verdict:    Review.     In  a  suit  upon  an  account 

where  the  eridence  is  conflicting  and  counsel  complain  that  the 
recovery  is  excessive,  they  should  indicate  in  their  oral  or  writ- 
ten argument  the  part  of  the  record  that  will  sustain  their  con- 
tention.  Failing  to  do  so»  such  an  assignment  will  ordinarily  be 
overruled. 

Appeal  from  the  district  court  for  Douglas  county: 
George  A.  Day,  Judge.    Affirmed, 

m 

Lambert  &  Winters^  for  appellant. 
Montgomery  d  Hall  and  E,  R,  Leigh,  contra. 

Root,  J. 

This  is  an  action  for  a  balance  due  for  goods  manufac- 
tured by  the  plaintiff  and  sold  to  the  defendant  according 
to  a  written  contract  between  them.  Defendant  counter- 
claimed.    Plaintiff  prevailed,  and  defendant  appeals. 

1.  In  1905  defendant  was  president  of  the  National 
Association  of  Rural  Letter  Carriers.  Prior  thereto  he 
had  devised  a  mail  cart  which  he  expected  to  sell  to  rural 
mail  carriers.  Plaintiff  is  a  manufacturer  of  buggies,  car- 
riages, carts  and  wagons.  Defendant,  in  February,  1905, 
conferred  with  plaintiff's  sales  agent,  and  on  the  27th  day 
of  that  month  signed  the  following  writing  prepared  by 
aaid  agent :    "Auburn,  Indiana,  2-27-'05.    Auburn  Wagon 
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&  Buggy  Works,  Auburn,  Ind.  Dear  Sirs :  Please  enter 
my  order  for  five  Imndred  (500)  two-wlieeled  carts  at 
twenty-five  dollars  (|25)  each,  net.  I  hereby  hand  you 
two  lumdred  dollars  (|:iOO)  as  a  cash  payyient  on  this 
contract,  and  desire  that  the  terms  on  the  renminder  be 
as  follows:  On  each  and  every  cart  I  order  from  you  I 
will  remit  ten  dollars  (?10)  smd  furnish  you  full  shii^ping 
instructions.  These  carts  are  to  be  crated  and  delivered 
F.  O.  B.  cars,  Auburn,  Indiana,  at  the  above  price,  and  a 
separate  invoice  sent  to  me  covering  each  shipment.  On 
the  first  of  each  and  every  month  you  will  render  me  a 
statement  for  the  carts  shipped  during  the  month,  giving 
me  credit  for  the  amount  of  ten  dollars  ($10)  paid  on 
each  cart,  and  the  balance  that  will  then  be  due  on  each 
and  every  cart  I  will  pay  you  in  cash.  It  is  understood 
that  I  will  take  all  of  these  carts  within  twelve  months 
from  May  1st,  1005,  and  settle  for  the  same  in  full  within 
that  time  and  in  accordance  with  the  terms  above.  These 
carts  are  to  be  built  according  to  the  sample  sent  you,  and 
according  to  our  verbal  understanding  with  each  other 
when  I  was  at  your  factory,  and  it  is  also  agreed  that 
such  minor  changes  as  we  have  this  day  decided  upon  are 
to  be  made.  Bodies  are  to  be  painted  wliite,  gears  gold 
stripes  and  white,  lettering  to  be  as  follows:  Association. 
U.  S.  Mail,  R.  F.  D.  Route  No.  — .  Please  start  on  this 
order  at  once,  and  be  prepared  to  ship  these  carts  as 
promptly  as  you  possibly  can  after  I  send  you  orders. 
Yours  truly,  — .  P.  S.  If  these  wagons  are  ordered  with 
the  better  grade  of  wheels  an  extra  charge  of  $2.50  is  to 
be  made.  See  copy  of  guarantee,  which  I  understand  you 
place  on  all  of  these  carts.    F.  H.  Cunningham." 

Prior  to  May  1,  1000,  defendant  sent  plaintiff  orders 
for  171  carts,  51  of  which  were  shipped  subsequent  to 
that  date.  ^lay  2,  1006,  plaintiff  wrote  defendant  that, 
owing  to  an  advance  in  the  price  of  raw  material,  he 
would  not  fill  any  more  orders  for  carts  at  the  old  price. 
May  8  defendant  sent  plaintiff.  11  orders  for  carts,  and 
inclosed  checks  aggregating  |110.     May  10  plaintiff  re- 
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turned  the  checks  and  orders,  again  stating  he  would  not 
fill  any  more  orders  at  the  old  price.  He  also  requested 
defendant  to  remit  sufficient  funds  to  pay  in  full  for  the 
carts  ordered  before  that  date,  but  not  shipped.  Defend- 
ant did  not  comply  with  this  demand,  and  plaintiff  shipped 
the  carts  without  prepayment  therefor.  About  May  16, 
1906,  defendant,  after  an  examination  of  his.  accounts  at 
plaintiff's  factory,  claimed  and  was  given  credit  for  com- 
mission on  carts  sold  by  plaintiff  direct  to  carriers,  but 
made  no  complaint  because  plaintiff'  liad  refused  to  furn- 
ish defendant  any  more  carts  at  $25  a  vehicle. 

The  trial  court  instructed  the  jury  that  the  defendant 
was  not  entitled  to  recover  for  the  plaintiff's  refusal  to 
fill  ordel-s  sent  subsequent  to  May  1,  1906.  Defendant's 
counsel  specifically  limit  their  complaint  to  this  attitude 
of  the  court  and  the  alleged  failure  of  the  jury  to  give 
credit  for  the  $200  paid  February  27,  1905.  No  other 
features  of  the  case  will  be  discussed. 

Defendant  now  insists  that  time  was  not  of  the  essence 
of  the  contract,  and  that  plaintiff's  refusal  to  fill  orders 
sent  him  subsequent  to  May  1,  released  defendant  from 
the  burden  of  sending  shipping  directions  for,  or  advance 
payments  upon,  the  321  carts.  Plaintiff  contends  for  the 
converse  of  these  propositions.  It  may  be  the  contracting 
.  parties  could  have  stated  more  definitely  the  terms  of 
their  contract,  but  we  think  their  intention  may  be  ascer- 
tained witli  reasonable  certainty.  The  order  in  the  first 
instance  is  for  500  vehicles,  but  subsequently  it  is  quali- 
fied so  that  the  carts  are  to  be  delivered  only  according  to 
shipping  instructions  to  be  sent  by  the  defendant.  This 
condition  of  the  contract  prevented  plaintiff  from  deliver- 
ing  carts  except  as  the  defendant  might  designate,  and  the 
defendant's  agreement  to  take  all  of  the  carts  within  12 
months  of  May  1,  1905,  should  be  construed  to  amount  to 
an  agreement  on  his  part  to  furnish  plaintiff  within  that 
time  shipping  instructions  for  all  of  these  carts  so  they 
might  be  delivered  within  or  soon  after  the  close  of  the 
28 
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year.  The  defendant  had  also  agreed  to  advance  |10  upon 
each  cart  ordered.  It  would  manifestly  be  unreasonable 
to  hold  that  the  plaintiff  undertook  to  bind  himself  to 
keep  on  hand  for  an  indefinite  period  for  defendant's  use 
carts  of  a  peculiar  design  not  adapted  for  the  general 
trade,  but  rather,  it  seems  to  us,  the  limitation  of  12 
months  within  which  defendant  bound  himself  to  take 
the  carts  was  intended  for  plaintifiPs  protection,  and  that 
time  was  of  the  essence  of  the  contract.  Higgins  v.  Delor 
ware,  L,  &  W.  R.  Go,,  60  N.  Y.  553 ;  Townes  v.  Oklahoma 
Mill  Co.,  85  Ark.  596,  109  S.  W.  548;  Russell  v.  Witt,  38 
Ind.  9. 

It  is  suggested  that  the  plaintiff  did  not  have  the  321 
carts  ready  to  tender,  but  was  in  arrears  in  filling  the 
orders  on  hand,  May  2,  1906.  All  of  these  orders  were 
filled  with  as  much  dispatch  as  could  be  expected,  the 
character  of  the  goods  being  considered.  By  the  terms 
of  the  contract  between  the  parties  the  plaintiff  had  no 
right  to  tender  a  single  cart  or  any  number  of  carts,  so 
as  to  create  an  obligation  on  the  part  of  the  defendant  to 
pay  therefor,  until  Cunningham  had  ordered  such  cart  or 
carts,  and  the  right  of  Cunningham  to  order  the  vehicles 
expired  with  the  2d  day  of  May,  1906.  We  are  of  opinion 
that  the  district  court  was  right  in  holding  that  defendant 
should  have  ordered  the  321  carts  and  paid  f  10  a  vehicle 
before  May  2,  1906,  in  order  to  hold  plaintiff  liable  for 
a  nondelivery  thereof. 

2.  Defendant  contends  he  has  not  been  given  credit  for 
the  $200  deposited  with  plaintiff  February  27,  1905,  but 
he  has  failed  to  refer  to  any  evidence  in  the  bill  of  excep- 
tions to  sustain  his  contention.  The  testimony  and  the 
exhibits  cover  over  300  pages  of  the  bill  of  exceptions. 
We  find  reference  in  the  defendant's  testimony  to  many 
checks  and  other  documents  not  introduced  in  evidence, 
but  nowhere  has  he  prepared  a  statement  of  his  account 
with  plaintiff.  Defendant  admitted  that  the  last  51  carts 
and  some  extras  furnished  him  entitle  plaintiff  to  a  credit 
of  $1,384.75.     The  defendant  testifies  that  he  should  be 
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credited  with  |510,  the  aggregate  of  51  checks  of  $10  eacli, 
the  1200  deposit  referred  to,  and  |G0  for  coiuinissions  on 
carts  sold  by  the  plaintiff  direct  to  mail  carriers.  De- 
ducting these  credits,  there  would  be  a  balance  of  $614.75 
due  the  plaintiff  on  account.  The  verdict  of  the  jury  was 
for  $670.85  principal.  Plaintiff's  bookkeeper  testifies  that 
the  commission  was  credited  on  the  account  preceding 
the  charge  for  the  51  carts,  and,  if  this  were  done,  the 
balance  due  the  plaintiff,  according,  to  defendant's  testi- 
mony, would  exceed  the  verdict  by  $3.90.  It  is  true  one 
item  of  counterclaim  was  submitted  to  the  jurj%  but  the 
verdict  does  not -inform  us  whether  they  did  or  did  not  find 
in  defendant's  favor  thereon.  In  the  state  of  the  record 
and  the  briefs  the  recovery  will  not  be  held  excessive. 
The  judgment  of  the  district  court  is  right,  and  is 

Affirmed. 
Letton,  J.,  not  sitting. 


Nebraska  Material  Company,  appellant,  v.  Frank  R. 

Seelig,  appellee. 

Filed  March  28,  1910.     No.  15,963. 

Hechanlcs'  Liens:  Foreclosure:  Pleading:  Evidexce.  If  the  de- 
fendant In  an  action  to  foreclose  a  mechanic's  lien  for  material 
furnished  a  contractor  files  a  general  denial,  it  is  Incumbent 
upon  the  plaintiff  to  prove  that  his  sworn  account  for  a  lien  was 
filed  in  the  ofBce  of  the  register  of  deeds  within  60  days  of  the 
date  he  furnished  some  part  of  the  material  referred  to  in  his 
account,  and  the  production  of  the  original  verified  account  will 
not  satisfy  the  law  upon  this  subject. 

Appeal  from  the  district  conrt  for  Lancaster  county: 
WiLLARD  E.  Stewart,  Judge.    Affirmed. 
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Samuel  J.  Tuttle  and  Talbot  &  Alien,  for  appellant, 
if.  if.  Starr  and  T.  F.  A.  Williams,  contra. 

Root,  J. 

This  action  is  prosecuted  to  foreclose  a  mechanic's  lien 
for  material  alleged  to  have  been  furnished  a  contractor 
for  the  construction  of  a  sidewalk.  Defendant  prevailed, 
and  plaintiff  appeals. " 

The  defendant  filed  a  general  denial,  coupled  with  a 
statement  that,  notwithstanding  he  denied  all  liability, 
lie  was  willing  to  pay  $8.50  for  material  used  in  con- 
Ktructing  a  sidewalk  within  his  lot  lines.  The  district 
coilrt  made  a  general  finding  in  favor  of  defendant.  There 
is  not  a  scintilla  of  evidence  in  the  record  to  show  when 
the  improvement  in  question  was  completed,  nor  to  pi*ove 
the  day,  month  or  year  any  of  the  material  in  question 
was  furnished  or  delivered.  The  verified  account  filed 
with  the  register  of  deeds  was  received  in  evidence,  and 
defendant's  counsel  admitted  in  open  court  that  the  ma- 
terial used  in  constructing  the  sidewalk  had  been  de- 
livered by  plaintiff,  but  tlie  vital  fact,  that  a  part  of  the 
material  had  been  furnished  within  60  days  of  November 
28,  1906,  the  day  the  account  was  filed,  was  not  admitted,  ' 
and  cannot  be  proved  by  the  production  of  that  account. 
No  judgment  other  than  the  one  rendered  can  be  sustained 
upon  the  record.  Urlau  v.  Ruhe,  63  Neb.  883;  Sahin  v. 
Cameron,  82  Neb.  106. 

The  judgment  of  the  district  court,  therefore,  is 

Affiemed. 
Lbtton,  J.,  not  sitting. 
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Richard  Hall,  appellant,  v.  Bakee  Furniture  Com- 
pany, APPELLEE. 

Filed  Mabch  28,  1910.    No.  16,325. 

1.  Appeal:  Law  of  Case.    On  an  appeal  to  this  court  the  determination 

of  a  question  directly  involved  therein  becomes  the  law  of  the 
cas^  and  ordinarily  will  not  be  departed  from  on  a  subsequent 
appeal  in  the  same  case. 

2.  Corporations:  Taking  Oveb  Pabtnership  Assets:    Rights  of  Cbedi- 

TOBS.  The  general  rule  that  equity  will  not  permit  a  corporation 
to  receive  all  of  the  assets  of  an  insolvent  partnership  in  con- 
sideration of  the  corporate  stock,  and  hold  such  assets  free  from 
the  claims  of  the  partnership  creditors,  does  not  apply  wh^re  a 
corporation  Is  formed  by  such  partners,  and  a  third  person,  who, 
in  good  faith  and  in  the  well-grounded  belief  that  the  partner- 
ship debts  are  satisfied,  invests  a  large  sum  of  money  in  such 
reorganization  and  receives  corporate  stock  therefor;  but  the 
creditors  will  be  permitted  to  seize  only  the  partners'  interest 
in  said  corporation  to  satisfy  such  debts. 

Appeal  from  the  district  court  for  Douglas  county: 
Lee  S.  Estellb,  Judge.    Affirmed. 

E.  G.  Strode  and  Hall  d  Stout,  for  appellant. 
Brome  d  Brome  and  F.  A.  Brogan,  contra. 

Boot,  J. 

This  is  an  action  in  equity  to  reach  the  alleged  assets 
of  Charles  Shiverick  &  Company,  a  partnership,  and  to 
charge  the  defendant,  a  corporation,  with  a-  partnership 
debt.   The  defendant  prevailed,  and  the  plaintiff  appeals. 

This  case  has  been  heretofore  considered  on  a  petition 
in  error.  Baker  Furniture  Co.  v.  Hall,  76  Neb.  88,  93. 
On  tjhat  hearing  we  did  not  try  the  cause  anew,  but  found 
that  the  evidence  did  not  sustain  the  judgment  of  the  dis- 
trict court  and  remanded  the  cause  for  further  proceed- 
ings. The  case  is  now  before  us  upon  appeal  and  will  be 
tried  de  novo. 
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Counsel  for  the  plaintiff  contend  that  we  did  not  ac- 
curately state  the  facts  or  correctly  announce  the  law  in 
our  former  opinion.  We  do  not  think  there  is  any  ma- 
terial variance  between  the  facts  and  our  statement  in 
regard  thereto,  but  in  view  of  counseFs  complaint  we 
shall  restate  tlie  facts  as  they  appear  to  us. 

In  1870  Charles  Shiverick  founded  tlie  Shiverick  furni- 
ture business  in  Omaha.  In  1889  Arthur^  Sliiverick  be- 
came interested  in  that  business.  Subsequently,  the  exact 
date  not  being  shown,  it  passed  into  the  hands  of  Arthur 
Shiverick  and  Ella  C.  Shiverick,  and  they  transacted 
business  under  the  firm  name  of  Charles  Shiverick  & 
Company.  In  1892  the  plaintiff  loaned  to  Charles  Shiv- 
erick &  Company  $6,000,  and  received  as  evidence  of  that 
debt  the  promissory  note  of  Charles  Shiverick  &  Company 
and  Arthur  Shiverick,  payable  two  years  from  date.  In 
1893  the  partnership  suffered  a  loss  by  fire.  About  that 
time  business  depression  diminished  its  sales,  and  sub- 
sequently it  became  seriously  involved  financially.  In 
October,  1899,  in  addition  to  plaintiff's  claim,  the  firm 
owed  Joseph  L.  Baker  |5,700,  the  First  National  Bank  of 
Omaha  |34,000,  various  relatives  $27,000,  and  for  mer- 
chandise over  $6,000.  The  evidence  is  conflicting  con- 
cerning the  value  of  the  firm's  assets.  Arthur  Shiverick, 
a  witness  hostile  to  the  defendant,  testifies  the  assets  were 
worth  $27,000  cash,  but  we  think,  making  due  allowance 

for  taxes  subsequently  canceled,  and  for  shrinkage  in  the 
value  of  book  accounts  and  bills  receivable,  the  firm's 
property  was  not  w^orth  to  exceed  $25,000,  and  probably 
it  would  not  have  sold  for  that  amount  at  forced  sale. 
The  value  of  the  good  will  of  the  business  is  not  included 
in  this  estimate.  Baker  was  pressing  the  Shivericks  for 
money,  and  was  told  by  Arthur  Shiverick  that,  if  tlie 
firm's  debts  were  satisfied,  its  business  could  be  managed 
so  as  to  return  a  great  profit.  Shiverick  also  said  he  could 
securg  the  release  of  his  relatives'  claims;  for  $5,000  the 
bank  would  satisfy  $24,000  of  the  firm's  obligations  and 
take  the  notes  of  the  Shivericks  for  the  remaining  $10,000 
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due  it;  that  ^5,000  would  pay  all  but  about  $1,100  due  for 
merchandise,  and  the  firm  would  then  owe  no  otlier  debts. 
^  Arthur  Shiverick  prepared  and  submitted  to  the  bank  and 
to  Baker  a  written  statement  purporting  to  show  all  of 
the  firm's  obligations  as  above  set  forth.  Thereupon  the 
First  National  Bank,  Baker  and  the  members  of  the  Shiv- 
erick firm  signed  a  contract,  wherein,  in  consideration  for 
their  mutual  promises,  it  was  agreed  that  the  Shivericks 
and  Baker  should  form  a  corporation,  to  be  known  as  the 
Shiverick  Furniture  Company,  to  take  over  the  assets  and 
the  business  of  the  partnership;  Baker  should  pay  the 
bank  f 5,000,  it  would  take  the  individual  obligations  of 
the  Shivericks  for  |10,000,  secured  by  a  mortgage  upon 
Texas  real  estate  owned  by  Mrs.  Shiverick,  and  satisfy  the 
remainder  of  its  claim  against  the  firm;  the  relatives 
were  to  satisfy  their  claims  against  the  Shivericks;  Baker 
was  to  furnish  f 5,000  to  be  used  in  paying  the  firm's  bills 
for  merchandise,  and  he  was  to  release  his  claim  against 
the  firm.  Baker  was  to  have  384  shares  of  the  capital 
stock  of  the  corporation.  The  Shivericks  guaranteed 
Baker  a  dividend  of  10  per  cent,  per  annum  on  250  of  said 
384  shares.  To  secure  their  guarantee  and  any  advances 
Baker  might  make  them  in  the  future,  the  Shivericks  as- 
signed to  him  115  shares  of  the  corporate  stock.  Baker 
gave  the  Shivericks  an  option  to  purchase  for  50  cents  on 
the  dollar  115  of  the  384  shares  of  stock  absolutely  trans- 
ferred to  him,  and  it  was  agreed  that  the  dividends  de- 
clared upon  the  stock  held  by  Baker  as  security  should 
be  placed  to  the  credit  of  that  stock  for  not  to  exceed  three 
years,  or  during  that  period  until  the  Shivericks  should 
exercise  their  option  to  purchase.  All  of  these  arrange- 
ments were  carried  out.  The  partnership  transferred  all 
of  its  assets  to  the  corporation.  One  share  of  capital 
stock  was  issued  by  the  corporation  to  Baker,  499  shares 
were  issued  to  the  Shivericks  and  by  them  transferred  to 
him.  The  Shivericks  and  Baker,  by  the  terms  of  the  ar- 
ticles of  incorporation  of  the  Shiverick  Furniture  Com- 
pany^  became  its  directors  and  officers.    Arthur  Shiverick 
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was  given  charge  o(  the  business  and  paid  a  salary  of 
$300  a  month. 

AVhile  these  negotiations  were  being  carried  on,  and 
until  after  the  deal  had  been  consummated,  the  plaintiff 
was  in  Europe.  He  learned  the  latter  part  of  1899  that 
the  corporation  had  been  formed,  but  testifies  he  did  not 
know  until  1902  that  Baker,  and  not  the  Shivericks,  con- 
trolled the  corporation.  Mr.  Hall  also  testifies  that  Ar- 
thur Shiverick  said  the  neAv  concern  w^as  making  money 
and  would  pay  Hall's  note.  Plaintiflf  is  a  lawyer  engaged 
in  the  practice  of  his  profession,  and  in  1899,  and  for  some 
time  thereafter,  was  a  member  of  the  firm  of  Hall  &  Mc- 
CuUoch.  This  firm  had  rendered  the  Shivericks  profes- 
sional services  and  had  not  been  x>ftid  therefor.  Raker 
was  not  apprised  of  that  fact  when  he  entered  into  the 
contract  with  Shiverick  and  the  bank.  There  is  no  entn' 
in  the  ShiA-ericks'  books  to  indicate  the  debt  to  Hall.  The 
books  had  never  been  balanced  and  Arthur  Shiverick  in- 
formed Baker  they  w^ere  not  correct ;  but  Shiverick  stated 
tliat  the  debts  of  said  firm  were  all  described  in  his  wTit- 
ten  statement  made  to  Baker  and  the  bank  at  the  time 
of  the  reorganization.  The  obligation  to  Hall  is  not  re- 
ferred to  in  that  statement. 

Up  to  May  1,  1901,  Baker  advanced  to  the  Sliivericks 
for  their  private  use  about  $1,200.  The  Shivericks  did 
not  pay  the  bank  any  interest  accruing  upon  their  notes 
for  $10,000,  and  in  1900  it  brought  suits  and  recovered 
several  judgments  in  the  county  court  and  in  the  district 
court  for  Douglas  county  against  them.  Thereafter  the 
bank  garnished  the  Shiverick  Furniture  Company.  Hall 
&  McCulloch  represented  the  Shivericks  in  said  litigation 
and  about  that  time  took  from  Arthur  Shiverick  an  as- 
signment of  his  salary  due  and  to  become  due,  collected 
his  earnings  for  some  months,  and  repaid  the  greater  part 
to  him.  Baker  in  the  meantime  had  loaned  the  corpora- 
tion considerable  money  .and  had  indorsed  its  notes. 
About  the  15th  of  June,  1901,  Baker  purchased  all  of  the 
bank's  judgments  against  the  Shivericks,  amounting,  with 


Vol.  86]  JANUARY  TERM,  1910.  393 


Ilall  V.  Baker  Furniture  Co. 


interest,  to  more  than  |12,000.     While  said  <;arnishment 
proceedings    were    pending,    Baker    learned    that    Hall 
claimed  to  be  a  creditor  of  the'Shivericks,  and  in  ilay, 
1902,  inspected  the  Shiverick  note  in  Hall's  office.   There- 
upon Baker  caused  the  articles  of  incorporation  to  be 
amended  so  as  to  change  the  corporate  name  to  the  Baker 
Furniture  Company  and  to  increase  the  number  of  direc- 
tors.   Two  of  Baker's  employees  were  elected  as  directors, 
Shiverick  was  ousted,  and  Baker  took  control  of  the  busi- 
ness.    In  October,  1902,  Baker  commenced  an  action  in 
equity  in  the  district  court  for  Douglas  county  to  fore- 
close his  lien  upon  the  Shiverick  stock.     Tlie  SJiivericks 
were  represented  by  Hall  &  McCulloch  in  tha,t  action,  and 
in  their  answer  filed  in  December,  1902,  asserted  that 
Baker  had  paid  but  |1,250  for  the  bank  judgments,  al- 
leged other  facts  to  avoid  their  contract  with  Baker,  and 
asked  that  Baker  be  decreed  to  return  to  them  one-half 
of  the  corporate  stock  upon  payment  of  the  money  ad- 
vanced by  Baker  to  them  as  individuals  subsequent  to 
said  incorporation,  and  |1,250,  with  interest  on  said  sums. 
April,  16,  1903,  the  court  found  that  the  Shiver icks  were 
jointly  liable  to  Baker  in  the  sum  of  about  |12,000,  and 
severally  liable  to  him  in  the  further  sums  of  |9,078  and 
|4,995,  and  directed  their  interests  in  the  stock  of  the  de- 
fendant corporation  to  be  sold  to  satisfy  those  sums.    An 
appeal  was  prosecuted  to  this  court,  and  the  judgment  of 
the  district  com't  was  affirmed  February  2,  1904,  without 
an  opinion,  because  the  appellants  did  not  brief  their  case. 
October  11,  1904,  the  stock  was  sold  by^  the  sheriff  and 
purchased  by  Mr.  Baker  for  |3,050.     In  February,  1903, 
the  Shivericks,  as  individuals,  and  Charles  Shiverick  & 
Company  confessed  judgment  in   favor  of  the  plaintiff 
herein.    An  execution  was  thereafter  issued  and  returned 
nulla  bona.    This  action  was  commenced  in  July,  1903. 

Counsel  for  the  plaintiff  argue  that  the  Shiverick  Fur- 
niture Company  was  a  mere  continuation  of  the  partner- 
ship of  Charles  Shiverick  &  Company;  that  there  was  no 
consideration  for  the  transfer  of  the  assets  of  the  part- 
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nership  to  the  corporation;  that  the  parties  who  organized 
the  corporation  agreed  to  pay  the  partnership  debts,  and 
the  corporation,  by  its  manager,  agreed  with  Mr.  Hall  to 
pay  the  note  given  by  the  Shivericks  to  him. 

The  third  and  fourth  propositions  are  not  strongly 
urged  and  cannot  be  maintained.  There  is  a  statement 
in  the  contract  that  the  Shivericks  "will  and  shall  be  ab- 
solutely freed  from  all  indebtedness  to  all  parties,  except 
on  said  ii^^tes  to  said  bank,  aggregating  ten  thousand 
dollars  ($10,000),  and  such  other  notes  and  evidences  of 
indebtedness  as  it  now  holds,  and  except  an  indebtedness 
of  said  Ella  Shiverick  to  said  Baker  not  exceeding  one 
thousand  dollars  ($1,000)  which  she  may  hereafter  owe 
to  him  for  moneys  which  he  may  advance  on  her  behalf." 
This  statement,  however,  should  be  construed  in  the  light 
of  the  representations  made  by  the  Shivericks,  the  un- 
doubted understanding  of  Baker  based  on  those  repre- 
sentations, and  with  regard  to  the  parties  named  in  the 
iigreement.  Baker  never  intended  to  agree,  and  did  not 
agree,  to  pay  any  debts,  or  that  the  corporation,  when 
formed,  should  pay  any  debts  except  those  specifically 
mentioned  in  the  contract.  Mr.  Hall  testifies  that  Arthur 
Shiverick  said  the  corporation  would  pay  Hall's  note,  but 
Shiverick  did  not  have  authority  to  bind  the  defendant 
by  that  statement,  and  it  has  never  agreed  to  assume  that 
debt. 

The  first  and  second  propositions  will  be  considered  to- 
gether. This  is  an  action  in  equity,  and  mere  forms  will 
be  disregarded.  If  the  evidence  discloses  that  the  Shiver- 
icks and  Mr.  Baker  entered  into  a  scheme  to  hinder,  delay 
or  defraud  the  partnership  creditors,  or  any  of  them,  in 
collecting  the  partnership  debts,  and  that  the  Shiverick 
Furniture  Company  has  been  used  as  a  mere  cloak  to 
cover  and  carry  out  that  design,  or  if  there  was  no  con- 
sideration for  the  transfer  of  the  partnership  assets,  the 
plaintiff  should  recover.  On  the  other  hand,  if  the  trans- 
action was  honest,  upon  a  sufficient  consideration,  and 
within  the  power  of  the  parties  to  lawfully  consummate, 
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the  defendant  should  not  be  mulcted  because,  at  the  very 
instant  those  assets  were  transferred  to  the  corporation,  a 
cash  consideration  was  not  paid  by  the  corporation  to  the 
partnership  therefor..  The  law  will  consider  the  actual 
relations  sustained  by  the  parties  to  each  other.  All  of 
the  documents  signed  and  acts  performed  in  reorganizing 
the  business  of  the  partnership  will  be  considered  as  parts 
of  one  transaction.  If  a  sufficient  consideration  moved 
for  the  transfer  of  the  partnership  assets,  it  is  not  ma- 
terial that  the  bank  received  directly  from  Baker  $5,000 
and  the  creditors  of  the  partnership  received  another 
15,000  of  his  money,  in  the  place  of  Baker  paying  the  cash 
for  corporate  stock;  the  corporation  paying  the  cash  tj 
the  partnership,  and  it  in  turn  paying  that  money  to  the 
Shiverick  creditors. 

Notwithstanding  the  earnest,  almost  violent,  argument 
of  learned  counsel,  we  adhere  to  our  former  opinion  that 
the  corporation  was  not  a  mere  successor  of  the  partner- 
ship so  as  to  become  liable  for  the  latter's  debts.  It  is 
true  that  the  purpose  of  the  parties  was  to  permit  the 
Shivericks  to  continue  in  business;  that  the  corporation 
succeeded  to  that  business  and  received  all  of  the  partner- 
ship assets.  It  is  equally  true  that  the  Shivericks  did  not 
continue,  and  it  was  not  intended  they  should  continue, 
in  business  alone.  It  is  also  a  fact  that  Joseph  Baker's 
money  satisfied  the  greater  part  of  the  firm's  outstanding 
debts  for  merchandise,  disi)elled  $34,000  of  the  firm's  in- 
debtedness, and  gave  the  Sliivericks  an  improved  standing 
in  the  financial  world.  From  the  moment  that  Joseph 
Baker  parted  with  his  $10,000  it  was  impossible  for  the 
Shivericks  to  place  him  in  his  former  situation.  Had  the 
Shivericks  merely  incorporated,  and  without  considera- 
tion transferred  the  partnership  assets  to  the  corporation, 
the  levy  of  an  execution  by  a  partnership  creditor  upon 
those  assets,  or  the  recovery  of  a  judgment  against  the 
corportion  by  a  like  creditor  and  its  satisfaction  by  pro- 
cess of  law,  would  prejudice  no  i)erson.  And  this  fact  of 
a  substantial  consideration  moving  from  a  third  party 
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acting  in  absolute  good  faith  distinguishes  the  instant 
case  from  those  cited  by  learned  counsel  for  the  plaintiff. 
Counsel  insist,  however,  that  the  case  at  bar  is  ruled  by 
Reed  Bros,  Co.  v.  First  Nat.  Bank,  46  Neb.  168,  and 
pointedly  complain  because  we  did  not  cite  or  distinguish 
that  case  in  our  former  opinion.  In  the  cited  case  a  part- 
ucTship  transacted  business  under  the  name  and  st^^le  of 
^'Reed  Bros.  &  Co.''  Subsequently  a  corporation  was 
formed  under  the  name  of  "Reed  Bros.  Company."  E.  L. 
Reed,  a  member  of  the  firm,  took  a  bill  of  sale  to  himself 
of  all  of  its  assets  in  consideration  of  his  guarantee  to  pay 
its  debts,  and  transferred  tlu)se  assets  to  the  corporation 
in  consideration  of  its  corporate  stock.  Mr.  Reed  then 
divided  the  greater  part  of  that  stock  among  the  members 
of  the  partnership  in  such  proportion  as  their  interests 
tlierein  bore  to  the  aggregate  of  the  assets  of  the  partner- 
ship. A  3Ir.  Bellows  gave  his  note  for  tc^u  sliares  of  the 
corporate  stock,  but  his  obligation  and  the  stock  were 
subsequently  canceled.  R.  S.  Wilkinson  was  a  creditor 
of  the  partnership,  and  several  shares  of  the  corporate 
stock  were  issued  to  his  wife  in  payment  of  his  claim. 
One  of  tJie  partners  paid  Reed  $690  for  stock  and  received 
other  stock  for  his  partnership  interests.  The  corpora- 
tion, Reed  Bros.  Company,  was  formed  in  April,  1900. 
The  partnership  was  then  indebted  upon  its  promissory 
notes  to  the  First  National  Bank  of  AVeeping  Water. 
Those  obligations  were  renewed  until  July,  1891,  and  then 
the  corporation  gaAe  its  notes  in  renewal  of  the  partner- 
ship notes.  In  a  suit  upon  these  bills,  the  corporation 
denied  having  executed  the  instruments,  but  tlie  trial 
court  lield  against  it  upon  that  issue,  and  we  aflfirmed  that 
finding.  In  discussing  the  consideration  moving  to  sup- 
port the  notes,  we  had  occasion  to  say,  and  did  say: 
"Where  a  paftnersliip  engaged  in  a  general  mercantile 
business,  in  straitened  and  failing  circumstances,  incor- 
porated, and  the  assets  and  business  of  the  partnership 
were  transferred  or  assigned  to  the  corporation  and  ap- 
propriated to  its  objects  and  purposes,  the  business  of  the 
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partnership  being  continued  by  the  corporation,  the  cor- 
poration was  presumptively  liable  for  the  partnership 
debts."  There  was  no  substantial  consideration  moving 
from  any  party  to  the  transaction  except  Leach,  and  he 
liad  actual  knowledge  of  the  partnership  debt  to  the  bank; 
in  fact,  he  managed  the  partnership  business  and  signed 
the  earlier  notes  for  the  partnership  and  as  surety,  so  that 
he  did  not  enter  the  deal  with  the  partnership  and  the  cor- 
poration as  an  innocent  purchaser.  It  was  held  upon  the 
evidence  that  the  corporation  was  a  mere  continuation  of 
the  partnership  and  liable  for  the  notes  in  suit. 

Counsel  also  cite  Wilson  v.  Molian  Co.,  12,  N.  Y.  Supp. 
150,  but  in  that  case  one  corporation  absorbed  the  assets 
of  another.  The  court  say  those  assets  constituted  a  trust 
fund  for  the  payment  of  corporate  creditors,  could  be 
traced  into  the  possession  of  the  corporate  successor,  and 
it  be  held  liable  therefor.  In  the  instant  case  the  assets 
were  partnership  property. 

In  /Etna  Ins.  Co.  v.  Bank  of  Wilcox,  48  Neb.  544,  it  is 
held  that  a  partnership  does  not  hold  its  property  in  trust 
for  its  creditors.  The  members  of  a  partnership  may  be 
sued  for  its  debt,  and  all  of  their  property  not  exempt 
seized  to  satisfy  the  judgment;  but  when  corporate  assets 
are  dissipated  a  judgment  against  it  is  v^alueless.  That 
fact  renders  Wilson  v.  /Eolian  Co.,  supra,  and  many  of 
the  cases  cited  by  counsel,  valueless  in  the  case  at  bar. 

Our  former  opinion  recognizes  plaintiff's  right  to  seize 
the  Shivericks'  interest  in  the  corporate  property,  or  any 
interest  they  may  have  in  the  corporation,  and  concedes 
his  right  to  inquire  into  the  proceedings  instituted  and 
methods  pursued  by  Baker  whereby  the  Shivericks  were 
divested  of  that  interest.  The  proof  before  us  is  conclu- 
sive that  the  Shivericks'  interest  in  the  corporation  has 
been  lawfully  extinguished.  Counsel  for  plaintiff  argue 
that  Baker  paid  but  a  nominal  sum,  $800,  for  an  assign- 
ment of  the  bank's  judgments  aggregating  |12,000;  but 
we  do  not  recall  any  evidence  to  support  that  assertion, 
nor  is  the  fact  material.    The  judgments  represented  an 
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indebtedness  originally  owing  by  the  partnership,  and 
thereafter  assumed  by  the  individual  partners.  No  one 
has  suggested  the  partnership  did  not  receive  every  dollar 
represented  by  the  principal  of  that  debt.  The  bank's 
equities  were  as  great  as  are  those  of  the  plaintiff,  and 
whatever  equities  it  had  were  transmitted  by  assignment 
to  Baker.  "Equity  aids  the  vigilant  and  not  those  who 
slumber  upon  their  rights."  Mr.  Hall  made  no  move  in 
court  to  collect  his  claim  from  the  Shivericks  until  after 
Baker  instituted,  his  action  to  foreclose  their  interests  in 
the  stock  he  held  as  collateral,  and  the  instant  cause  was 
not  commenced  until  the  district  court  for  Douglas  county 
had  ordered  that  stock  sold  to  satisfy  judgments  aggregat- 
ing over  |20,000.  It  may  be  that  personal  considerations 
for  the  Shivericks,  arising  from  years  of  friendship  and 
intimate  relation,  stayed  the  plaintiff's  hand  for  nearly  a 
decade  after  his  note  matured.  While  his  long  forebear- 
ance  may  be  commended  in  the  forum  of  friendship,  it 
cannot  be  accepted  in  a  court  of  justice  as  a  reason  for 
depriving  Mr.  Baker  of  the  money  he  invested  in  good 
faith,  or  of  the  rights  of  the  bank,  purchased  and  paid 
for  by  him. 

We  have  not  forgotten  that  this  action  is  against  the 
corporation,  and  not  Mr.  Baker  individually ;  but  he  owns 
all  of  the  corporate  stock,  and  we  cannot  and  ought  not 
to  shut  our  eyes  to  that  fact.  Home  Fire  Ins.  Co,  v. 
Barber,  67  Neb.  644,  665.  We  are  under  obligations  to 
counsel  for  the  respective  parties  for  their  written  and 
oral  presentation  of  the  facts  and  the  law.  We  have  re- 
quested briefs  and  arguments  upon  features  of  the  case 
not  mentioned  in  this  opinion,  and  counsel  have  responded 
cheerfully  and  diligently.  Upon  final  consultation  we  con- 
cluded those  propositions  do  not  control  and  should  not 
influence  the  case.  Upon  mature  consideration  we  hold 
that  the  law  of  the  case  as  announced  in  our  former  opin- 
ion is  correct  and  rules  the  present  appeal. 

The  evidence  produced  upon  the  last  trial  does  not 
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justify  a  judgment  for  the  plaintiff,  and  for  that  reason 
the  judgment  of  the  district  court  is 

Affirmed. 

Barnes,  J.,  not  sitting. 


State,  ex  rel.  B.  K.  Busheb,  relator,  v.  William  G. 

AVhitmorb  et  al.,  respondents. 

Filed  Mabch  28,  1910.    No.  16,427. 

Rehearing  of  case  reported  in  85  Neb.  566.  Judgment 
modified. 

Root,  J. 

The  state  treasurer  and  the  respondents  request  us  to 
make  our  opinion  more  definite  and  certain.  The  only 
brief  filed  in  support  of  the  application  was  prepared  by 
the  respondents,  and  a  considerable  part  of  their  argu- 
ment is  devoted  to  the  proposition  that  experimental  sta- 
tions ought  not  to  be  considered  in  connection  with  the 
college  of  agriculture.  The  argument  is  not  without 
merit,  but  should  be  presented  to  the  legislature  rather 
than  to  this  court.  We  reiterate  that  the  subject  of  edu- 
cation has  been  delegated  to  the  legislative  branch  of  the 
government,  and-  the  maintenance  of  the  stations  under 
consideration  is  not  so  foreign  to  the  subject  of  education 
aB  to  justify  the  courts  in  sustaining  the  respondents  in 
refusing  to  obey  the  legislative  will.  It  is  suggested  that 
the  regents  and  the  treasurer  do  not  agree  concerning  the 
fund  out  of  which  the  appropriations  for  these  stations 
should  be  paid.  The  respondents  argue  that  the  money 
should  not  be  taken  from  the  95  per  cent,  of  the  1  mill 
levy  appropriated  by  chapter  192,  laws  1909,  and  that 
since  the  legislature  in  the  general  appropriation  bill 
sought  to  relieve  the  temporary  university  fund  of  the 
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burden  of  these  appropriations,  and  the  governor  frus- 
'trated  that  intent  by  vetoing  these  items  in  the  general 
appropriation  bill,  we  ought  to  hold  that  the  appropria- 
tions should  bo  i)aid  from  the  remaining  5  per  cent,  of  the 
1  mill  le\7^. 

It  will  be  observed  that  the  legislature  has  made  most 
of  its  appr()i)riations  for  the  use  of  the  university  so  as 
not  to  hamper  the  regents  in  maintaining  that  institution. 
But  in  tlie  matter  of  installing  and  maintaining  these  sta- 
tions, the  regents  are  not  vested  with  discretion,  except 
that  they  need  not  expend  the  ^20,000  appropriated  if  a 
smaller  amount  will  carry  out  the  purpose  of  the  legis- 
lature. It  is  true  that  tlie  legislature  attempted  to  re- 
lieve the  temporary  university  fund  from  the  burden  of 
these  appropriations,  but  the  legislature  knew  it  was 
within  the  power  of  the  governor  to  veto  the  items  in  the 
general  apropriation  fund  for  the  benefit  of  the  experi- 
mental stations,  and,  with  that  knowledge,  did  not  amend 
chapters  143  and  144,  laws  1909,  so  as  to  exclude  the  ap- 
propriations therefrom.  It  would  seem,  therefore,  that 
the  legislature  int(Muled  the  appropriations  to  be  paid 
from  the  temporary  university  fund,  if  the  governor  was 
not  willing  that  they  should  be  paid  from  the  general 
fund. 

The  1  mill  levy,  although  a  part  of  the  temporary  uni- 
versity fund,  may  not  be  expended  unless  appropriated  by 
the  legislature.  The  appropriation  of  95  per  cent,  of  that 
levy  by  chapter  192,  supra,  made  available  for  the  pur- 
poses expressed  in  that  law,  a  sum  of  money  equal  to  95 
per  cent,  of  said  levy.  Cliapters  143  and  144,  supra,  set 
apart  from  the  temporary  fund  ^20,000,  or  so  much  of 
that  sum  as  may  be  necessary  to  carry  out  the  purposes 
of  the  legislature  as  expressed  therein.  Chapter  192 
places  at  the  disposal  of  the  regents  the  money  thereby 
a  Impropriated,  and  they  are  vested  with  considerable  dis- 
cretion in  its  application.  Chapters  143  and  144  not  only 
l)lace  money  in  the  temporary  fund  at  the  disposal  of  the 
regents,   but   direct   its   expenditure   so   far   as   may   be 
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necessary  to  install  and  maintain  the  experimental  sta- 
tions. So  it  seems  to  us  the  appropriations  made  by  chap- 
ters 143  and  144  should  be  preferred  to  those  upon  the 
same  fund  and  couched  in  general  terms;  that  the  appro- 
priations made  by  chapters  143  and  144  should  be  charged 
against  the  temporary  fund,  and  not  against  any  par- 
ticular part  thereof. 

Our  opinion  is  modified  to  conform  to  this  memoran- 
dum. 

Judgment  modifibi^ 


George  T.  Hamilton  bt  al.,  appellees,  v.  William  V. 

Allen  et  al.,  appellants. 

Filed  Mabch  28,  1910.    No.  15,812. 

1.  Cross- Appeal:  Dismissal.    Where  a  full  examination  of  the  merits 

of  an  appeal  shows  that  cross-appellants  are  entitled  to  no  relief 
except  that  already  gri^ited  by  the  trial  court,  a  motion  by  ap- 
pellants to  dismiss  the  cross-appeal  may  be  disregarded. 

2.  Appeal:   Dismissal:    Review.    On  appeal  from  a  decree  In  equity, 

failure  of  the  trial  court  to  dismiss  the  suit  for  misjoinder  of 
plaintiffs  and  of  causes  of  action  does  not  require  a  reversal, 
where  the  record  clearly  shows  appellants  were  in  nowise  preju- 
diced. 

3.  Attorney  imd  Client:   Suit  fob  an  Accounting:    Burden  of  Pboof. 

Where  attorneys  purchase  from  their  clients  and  resell  the  sub- 
ject matter  of  their  employment,  the  burden  is  on  them,  when 
sued  by  their  clients  for  resulting  profits,  to  prove  the  original 
purchase  price  was  fair. 

4, :   :   Evidence.    In  a  suit  to  recover  the  profits  made  by 

attorneys  out  of  an  undivided  half  interest  in  land  purchased 
from  their  clients,  subject  to  a  life  estate,  evidence  of  the  prices 
realized,  when  the  identical  property  was  exchanged  or  resold  at 
a  large  profit  by  the  attorneys  at  various  times  within  a  few 
months,  may  be  considered  in  determining  whether  the  price  paid 
by  the  attorneys  was  fair,  where  their  witnesses  testified  to  the 
changes  In  values  in  the  meantime,  and  that  the  undivided  In- 
Interest  had  no  market  value  at  the  time  of  the  original  purchase. 

29 
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Appeal  from  the  district  court  for  Madison  county: 
Anson  A.  Welch,  Judge.    Reversed. 

William  Y.  Allen,  pro  se. 

M.  D.  Tyler,  N,  D.  Jackson  and  Mapes  d  Hazen,  for 
appellants. 

0.  A.  Ahhott  and  James  Nichols,  contra. 

Rose,  J. 

This  is  a  suit  in  equity  to  require  defendants  to  account 
as  fiduciaries  for  the  profits  made  by  them  out  of  the  in- 
terests of  plaintiffs  in  720  acres  of  land   in   Madison 
county,  or  as  trustees  holding  title  for  the  benefit  of  plain- 
tiffs.   The  realty  described  was  formerly  owned  by  James 
B.  Oibbs,  who  died  intestate  without  issue  June  5,  190L 
It  seems'to  be  conceded  that,  under  the  statutes  then  in 
force,  his  widow,  Nancy  C.  Gibbs,  took  a  life  estate  in  all 
the  land  in  controversy,  and  that  subject  thereto  the  title 
descended  to  six  heir.s,  each  inheriting  an  undivided  one- 
sixth  interest.     Tliese  heirs  and  their  relationship  to  in- 
testate are  as  follows:    George  T.  Hamilton,  half-brother; 
Annie  Minehart  and  Matilda  Rodeck,  half-sisters;  Mar- 
garet A.  Owens  and  Susan  Beck,  full  sisters ;  Lizzie  M. 
^^lazurie,  niece,  the  only  child  of  a  deceased  sister  of  the 
full-blood.    The  heirs  named  are  plaintiffs,  with  the  excep- 
tion of  Matilda  Rodeck,  who  died  after  the  death  of  James 
B.  Gibbs.    Her  heirs  are  Ida  McKee,  Harry  Rodeck  and 
William  Rodeck,  and  they  are  plaintiffs  also. 

William  V.  Allen  and  Willis  E.  Reed,  who  were  for- 
merly partners  as  Allen  &  Reed,  and  George  W.  Losey  and 
wife  are  defendants.  Losey  was  administrator  of  the 
Gibbs  estate,  and  by  mesne  conveyances  to  which  J^e  heirs 
were  not  parties  acquired  title  to  160  acres  of  the  Gibbs 
land.  The  petition  seeks  to  charge  him  and  his  wife 
as  trustees  holding  title   for  the   benefit  of  plaintiffs. 
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John  S.  Robinson,  now  deceased,  was  attorney  for  the 
heirs  of  the  full-blood,  and  during  the  existence  of  that 
relation  bought  from  his  clients  their  undivided  half  in- 
terest, subject  to  the  widow's  life  estate,  taking  title  in 
the  naijie  of  Thomas  F.  Meuiminger.    The  property  thus 
acquired  was  sold  by  Robinson,  and  after  his  death  his 
clients  filed  claims  against  his  estate  to  require  an  ac- 
counting.   The  county  court  rejected  the  claims,  and  from 
the  disallowance  appeals  were  taken  to  the  district  court, 
where  the  cases  were  settled  by  stipulation.     Allen  and 
Reed  were  attorneys  for  the  heirs  of  the  half-blood,  and 
during  the  existence  of  that  relation  bought  from  their 
clients  the  latter's  undivided  half  interest,  subject  to  the 
widow's  life  estate.     After  the  title  of  all  the  heirs  had 
been  purchased  by  their  attorneys,  the  latter  conveyed  to 
the  widow  tlieir  interest  in  160  acres  accupied  by  her  as 
a  homestead  in  exchange  for  her  life  estate  in  the  remain- 
der of  the  720  acres.    Within  a  sliort  time  the  property  ac- 
quired by  Allen  and  Reed  from  the  heirs  of  the  half- 
blood  was  resold  at  a  profit.    In  the  petition  the  attorneys 
are  charged  with  fraud  in  supi)ressing  and  misrepresent- 
ing facts  affecting  the  interests  of  their  clients  and  the 
value  of  their  property.    Any  joint  liability  of  defendants 
to  plaintiffs  seems  to  rest  on  the  following  averment  of 
the  petition: 

"Plaintiffs  allege  that  said  William  V.  Allen,  Willis  E. 
Reed  and  John  S.  Robinson,  not  regarding  their  duties 
and  obligations  as  such  attorneys,  as  aforesaid,  but  con- 
triving and  intending  to  procure  title  to  themselves  from 
said  heirs  at  grossly  inadequate  prices,  they,  the  said 
AVilliam  V.  Allen,  Willis  E.  Reed,  John  S.  Robinson  and 
defendant,  George  W.  Losey,  entered  into  an  agreement 
to  procure  conveyances  of  and  from  said  heirs  of  their  in- 
terest in  all  of  said  lands,  to  the  end  and  for  the  purpose 
of  exchanging  a  part  thereof  with  the  said  Nancy  C.  Gibbs, 
for  a  conveyance,  satisfaction  and  release  of  her  life  estate 
in  the  residue,  and  holding  such  residue  for  the  common 
gain   profit,  and  advantage  of  them,  the  said  William  V. 
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Allen,  Willis  E.  Reed,  John  S.  Robinson  and  George  W, 
Losey." 

All  charges  pf  fraud  and  the  conspiracy  to  procure  from 
the  heirs  their  property  at  grossly  inadequate  prices  and 
to  divide  the  resulting  profits  are  denied  by  defendants, 
and  in  separate  answers  by  Allen  and  Reed  faithful  per- 
formance of  their  duties  as  attorneys  is  alleged. 

The  district  court  upon  a  full  hearing  found,  in  sub- 
stance, that  there  had  been  no  conspiracy  formed  as 
pleaded  in  plaintiffs'  petition;  that  in  purchasing  the  in- 
terests of  the  heirs  Allen  and  Reed  and  Robinson  had  no 
previous  understanding  among  themselves  or  with  the 
widow  as  to  any  future  disposition  of  the  property  pur- 
chased ;  that  there  was  no  fraud  or  wrongdoing  on  the  part 
of  Losey,  and  that  the  conveyances  to  him  were  valid; 
that  Allen  and  Reed  were  accountable  for  the  profits  made 
by  them  out  of  the  property  purchased  from  their  clients. 
As  to  the  heirs  of  the  full-blood  and  Losey  and  wife  the 
suit  was  dismissed.  Judgment  was  entered  against  Allen 
and  Reed  in  favor  of  their  clients  for  ^11,592.37.  Allen 
and  Reed  appeal,  and  plaintiffs  have  filed  a  cross-appeal. 
Two  preliminary  matters  are  presented.  The  first  is  a 
motion  by  defendants  to  dismiss  the  cross-appeal  of  plain- 
tiffs. It  is  unnecessary  to  pass  on  this  motion,  since  an 
examination  of  the  entire  record  in  considering  the  appeal 
of  Allen  and  Reed  has  led  to  the  conclusion  that  the 
averments  upon  which  cross-appellants  seek  redress  are 
not  established  by  the  evidence.  Their  right  to  the  relief 
denied  by  the  trial  court  depends  upon  the  truth  of  the 
allegation  that  defendants  and  John  S.  Robinson  entered 
into  and  carried  out  an  agreement  to  procure  plaintiffs' 
I  title  at  grossly  inadequate  prices,  or  that  plaintiffs  were 

j  injured  by  the  misconduct  of  Losey  or  other  fiduciaries. 

I  The  finding  of  the  district  court  to  the  effect  that  the 

}  conspiracy  pleaded  had  never  been  formed  is  clearly  sus- 

'  tained  by  the  evidence.    Any  claim  which  the  heirs  of  the 

I  full-blood  may  have  had  against  the  estate  of  John  S.  Rob- 

'  inson  on  account  of  his  breach  of  duty  as  their  attorney 
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was  settled  in  the  district  court  for  Madison  county  in  the 
cases  appealed  from  the  county  court,  and  plaintiffs'  right 
of  recovery  for  injuries  growing  out  of  the  conspiracy 
pleaded  was  lost  with  their  failure  to  prove  that  charge. 
Defendant  Losey  is  not  answerable  in  this  suit  to  any  of 
the  plaintiffs,  unless  he  was  guilty  of  a  breach  of  trust 
or  participated  in  some  species  of  fraud  through  which 
they  were  injured.  There  wad  no  direct  conveyance  from 
the  heirs  to  him,  and  an  examination  of  every  transaction 
with  which  he  was  in  any  way  connected  results  in  the 
approval  of  the  trial  court's  finding  that  he  was  guilty  of 
no  wrong  or  fraud  which  made  him  plaintiffs'  trustee,  or 
required  him  to  answer  to  them  for  acquiring  title  with 
which  they  had  parted.  It  follows  that  on  the  merits  of 
the  case  the  findings  assailed  by  cross-appellants  must  be 
approved.  A  ruling  on  defendants'  motion  is  therefore 
unnecessary. 

The  other  preliminary  matter  is  also  presented  by  de- 
fendants. They  argue  that  there  is  a  misjoinder  of  parties 
plaintiff  and  of  causes  of  action.  Conceding  this  position 
to  be  well  taken,  when  viewed  from  a  technical  standpoint, 
it  does  not  necessarily  follow  that  defendants  were  preju- 
diced by  the  action  of  the  trial  court  in  refusing  to 
dismiss  the  suit  or  in  deciding  the  controversy  between 
Allen  and  Reed  and  their  clients,  after  it  was  found  that 
the  evidence  disclosed  no  joint  liability  of  defendants  to 
plaintiffs.  The  suit  was  one  in  equity.  The  court  had 
jurisdiction  of  the  parties.  A  statute  declares  that  "the 
court  may  determine  any  controversy  between  parties 
before  it,  when  it  can  be  done  without  prejudice  to  the 
rights  of  others."  Code,  sec.  46.  "Judgment  may  be  given 
for  or  against  one  or  more  of  several  plaintiffs",  says  the 
code,  "and  for  or  against  one  or  more  of  several  defend- 
ants." Code,  sec.  429.  The  record  indicates  clearly  that, 
in  the  adjudication  of  the  controversy  between  Allen  and 
Beed  and  their  clients,  the  trial  court  was  not  infiuenced 
in  the  slightest  degree  by  testimony  relating  to  other 
issues  or  to  other  parties.     Allen  and  Beed  understood 
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the  issues  that  resulted  in  the  decree  against  them.  In 
the  petition  their  employment  and  professional  relatione 
were  pleaded.  The  purchase  of  their  clients'  property, 
the  prices  paid,  and  what  each  received,  when  the  prop- 
erty was  resold,  were  also  stated.  There  was  a  specific 
prayer  for  relief  as  against  them,  and  a  prayer  for  gen- 
eral relief.  The  petition  is  held  sufficient  to  require  them 
to  account.  In  separate  answers  tliey  denied  fraud,  and 
pleaded  the  faithful  performance  of  all  their  duties  as 
attorneys.  They  accepted  the  real  issue  as  to  their  ac- 
countability to  their  clients,  and  olTered  proof  to  show 
they  paid  a  fair  price  for  the  property  purchased.  On 
such  a  record  it  cannot  be  possible  tliat  they  were  preju- 
diced by  the  failure  to  dismiss  the  suit  for  the  misjoin- 
ders challengfed,  or  that  the  trial  court  erred  to  their  preju- 
dice in  retaining  for  adjudication  the  controversy  between 
them  and  their  clients.  In  these  respects  the  trial  court 
will  be  sustained. 

The  important  question  for  determination  is:  Shall 
Allen  and  Reed  be  required  to  account  for  the  profits 
made  by  tliem  out  of  the  real  estate  purchased  from  their 
clients?  The  clients  lived  in  Delaware,  and  what  they 
knew  about  their  inherited  property  and  their  rights 
during  the  time  they  held  the  title  was,  in  a  large  mea- 
sure at  least,  learned  either  directly  or  indirectly  from 
their  attorneys,  Allen  and  Reed.  The  employment  of 
counsel  and  the  nature  of  their  professional  relations 
are  not  open  to  serious  controversy.  They  had  authority 
in  writing  from  each  of  their  clients,  as  follows:  "I  de- 
sire you,  as  attorneys,  to  look  after  my  interests,  what- 
ever they  may  be,  in  the  estate  of  James  B.  Gibbs,  late 
of  Madison  county,  Nebraska,  deceased,  for  which  I  agree 
to  pay  you  a  reasonable  attorney's  fee  out  of  my  share  of 
the  estate."  They  w^ere  authorized  to  sell  their  clients' 
interests  in  the  subject  matter  of  their  employment,  and 
the  relations  continued  until  they  became  the  purchasers 
thereof.  After  some  correspondence  the  clients  executed 
and  delivered  the  following  document:    "Stanton,  Dela- 
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ware,  April  21,  1902.  To  Messrs.  Allen  &  Reed,  :Madis()n, 
Nebraska.  We  and  eaeh  of  us  do  hereby  authorize  you 
to  sell  all  our  interest  in  the  estate  of  James  B.  Gibbs, 
deceased,  for  the  sum  of  |3,000  net  to  us,  we  to  be  at  no 
expense  and  the  aforesaid  sum  of  f3,000  to  be  paid  us  for 
our  joint  interests  in  the  said  estate.  The  purchaser  at 
said  sale  is  to  take  our  interests  in  the  said  estate,  sub- 
ject to  the  dower  or  other  rijj:hts  of  the  widow  of  the 
:'aid  James  H.  (libbs  in  the  same,  and  also  subject  to  the 
rights  or  claims  of  any  and  all  creditors  of  the  said 
James  B.  Gibbs  in  the  said  estate,  and  the  amount  of  the 
above  stated  consideration  shall  not  be  subject  to  deduc- 
tion on  account  of  commissions  or  counsel  fees  or  from 
any  other  cause  whatsoever;  provided  that  said  sale  shall 
be  made  within  sixtv  davs  from  this  date.  In  witness 
whereof,  we,  Annie  Minehart,  Matilda  Rodeck,  and 
George  T.  Hamilton  have  hereunto  set  our  hands  the  day 
and  year  aforesaid.  Annie  Minehart.  Matilda  Rodeck. 
George  T.  Hamilton." 

June  14,  1902,  Allen  and  Reed  wrote  to  F.  M.  Walker, 
Wilmington,  Delaware,  a  local  attorney  for  the  Iieirs  of 
the  half-blood,  as  follows:  "Inchised  Iierewitli  please 
find  common  form  of  deed  to  be  signed  and  acknowledged 
and  witnessed  bv  Hamilton  and  wife  and  his  two  sisters. 
We  expect  a  Mr.  Douglass  to  take  this  deed,  if  he  can 
raise  the  money ;  but  as  you  will  notice,  we  have  left  the 
grantee  blank,  and  if  he  fails  to  produce  $3,000  to  send  to 
pay  for  the  deed,  and  also  pay  us  our  fees  in  addition,  we 
will  wish  to  let  some  other  person  take  same,  and  if  they 

fail,  as  a  last  resort,  we  will  take  it  ourselves.  So  please 
have  Hamilton  and  his  sisters  sign  a  letter  or  statement 
to  the  First  National  Bank  of  this  place  to  fill  into  the 
inclosed  deed  such  person  or  persons  as  our  firm  directs, 
and  deliver  deed  to  us,  upon  the  payment  of  |3,000,  and 
our  firm  signing  a  receipt  releasing  all  claims  for  attor- 
ney's fees,  expense,  etc.  You  draw  such  as  we  are  to  sign 
as  you  understand  the  same.     Please  attend  to  this  at 
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once  as  the  writer  (Reed)  must  leave  for  the  west  to  be 
gone  some  time." 

Following  is  the  reply:     "Wilmington,  Del.,  June  26, 

1902.  Messrs.  Allen  &  Reed,  Madison,  Nebraska.  Dear 
Sirs:  I  am  sending  today  through  my  bank  here  the  ex- 
ecuted deed  of  Hamilton  and  wife  and  his  sisters  to  the 
First  National  Bank  of  Madison,  with  authority  to  the 
cashier  of  the  First  National  Bank  of  Madison  to  fill  in 
the  name  of  the  grantee  .or  grantees  and  deliver  on  pay- 
ment of  $3,000,  as  requested  by  you  in  your  letter  of  the 
14th  inst.  As  you  have  stated  in  the  deed  that  the  grantee 
takes  subject  to  dower  and  creditors'  rights  of  Mr.  Gibbs, 
I  do  not  think  it  worth  while  to  take  any  release  from 
tliem,  and  as  you  have  stated  that  the  amount  to  be  paid 
Hamilton  and  his  sisters  is  $3,000,  without  any  deduction 
for  your  counsel  fees  or  other  expenses,  I  am  satisfied 
with  your  statement  in  that  matter.  Hoping  that  you 
may  be  able  to  close  the  matter  soon,  I  remain,  Very  truly 
yours,  F.  M.  Walker." 

The  deed,  executed  in  blank  by  the  clients,  was  received 
by  the  First  National  Bank  of  Madison  during  the  latter 
part  of  June,  1902.  June  30,  1902,  Allen  and  Reed  di- 
rected the  bank  to  insert  in  the  blanks  their  own  names 
as  grantees,  and  paid  the  purchase  price.  Within  a  few 
months  the  property  was  sold,  by  them  at  a  large  profit 
The  record  shows,  and  it  is  proper  to  say,  that  the  senior 
member  of  the  firm  objected  to  taking  the  title  of  his 
clients,  and  only  consented  when  informed  that  the  firm 
obligation  to  do  so. had  already  been  given.  When  the 
attorneys  directed  the  bank  to  insert  their  names  in  the 
deed,  they  acted  both  for  themselves  and  their  clients. 
In  that  act  they  united  their  personal  interests  witli  those 
of  their  clients.  Their  conduct  was  dual  in  character. 
Upon  these  facts  equity  raises  a  presumption  against  the 
validity  of  the  transaction,  which  can  only  be  overcome, 
if  at  all,  by  clear  evidence  of  good  faith,  of  full  knowledge, 
and  of  independent  consent  and  action.  Such  is  the  rule 
of  s  general  acceptation,  as  applied  to  dealings  between 
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fiduciaries  and  their  principals  in  which  both  parties 
knowingly  and  intentionally  deal  with  each  other.  2 
Pomeroy,  Equity  Jurisprudence  (3d  ed.)  sec.  957.  It  is 
dictated  by  hij]^h  considerations  of  public  policy,  and 
springs  from  the  philosophy  of  the  Galilean  who  declared, 
"No  man  can  serve  two  masters",  and  who  prayed,  "Lead 
us  not  into  temptation."  It  is  founded  on  His  divine 
knowledge  of  the  human  heart.  The  doctrine  is  firmly 
established  in  this  state.  In  a  different  form  it  was  made 
applicable  to  the  conduct  of  executive  state  officers  by  a 
constitutional  provision  that  they  shall  receive  no  com- 
pensation except  their  salaries,  and  that  their  fees  for 
services  shall  be  paid  in  advance  into  the  state  treasury. 
The  legislature  by  adopting  that  part  of  the  common  law 
not  inconsistent  with  the  constitution  and  statutes,  has 
adopted  the  same  rule  for  the  protection  of  confidential 
relations.  The  courts  have  steadfastly  required  of  at- 
torneys the  same  high  standard  of  professional  account- 
ability, and  have  consistently  enforced  the  doctrine  in 
both  actions  at  law  and  suits  in  equity.  A  late  expression 
of  this  court,  in  an  opinion  by  Judge  Barnb{§,  is  as  fol- 
lows: "Where  the  attorney  purchases  the  subject  of  the 
suit  the  client  may  set  aside  the  purchase  at  will,  unless 
the  attorney  shows  by  clear  and  conclusive  proof  that  no 
advantage  was  taken;  that  everytliing  was  explained  to 
the  client,  and  that  the  price  was  fair  and  reiisonable." 
Levara  v.  McNeny,  73  Neb.  414.  The  power  to  enforce 
this  rule  does  not  depend  upon  proof  of  actual  fraud.  Its 
application  is  the  same  whether  attorneys  abuse  their  trust 
or  act  on  generous  impulses  to  assume  risks  and  burdens 
of  clients  who  are  poor.  Its  enforcement  does  not  in- 
volve an  inquiry  into  the  motives  which  prompt  clients 
to  sue  for  profits,  when  viewed  from  an  ethical  standpoint. 
Solicitude  for  them  on  account  of  their  improvident  con- 
tracts is  not  the  basis  of  relief.  The  doctrine  is  founded 
on  public  policy.  It  is  demanded  by  the  welfare  of  so- 
ciety. It  arises  from  the  necessity  of  protecting  proper 
relations  of  trust  and  confidence  wherever  they  exist. 
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Adherence  to  a  principle  which  deprives  fiduciaries  of 
undue  profits  lessens  the  temptation  to  violate  confidential 
relations. 

The  attorneys  are  familiar  with  the  rule  stated,  and 
their  answer  to  plaintiffs'  demand  for  its  enforcement  is 
that  it  is  shown  by  uncontradicted  evidence  that  the  price 
paid  was  the  full  value  of  the  property  purchased.  On 
this  issue  some  of  the  witnesses  expressed  opinions  as 
to  the  value  of  an  heir's  undivided  one-sixth  interest,  sub- 
ject to  the  widow's  life  estate-  The  opinions  were  based 
on  general  knowledge  of  land  values,  but  knowledge  of  the 
value  of  an  undivided  sixth  or  half  interest  in  land  sub- 
ject to  a  life  estate  was  very  meager.  Two  witnesses,  one 
a  banker  and  the  other  a  dealer  in  real  estate,  testified 
that  the  interest  of  each  heir,  or  an  undivided  one-sixth 
interest,  had  no  market  value,  and  that  its  value  was 
purely  speculative.  They  did  not  state  the  value  for 
speculative  purposes.  The  testimony  of  defendant  Reed 
was  to  tlie  same  eflfect,  and  in  addition  he  said:  "I  con- 
sidered that  the  undivided  one-sixth  interest  in  the  720 
acres  which  was  embarrassed  with  the  life  estate  of  Mrs. 
Gibbs,  considering  her  age  and  condition  of  health,  was 
purely  speculative,  and  that  f  1,000  was  really  more  than 
it  was  actually  worth,  but  we  figured  we  might  get  that 
amount  out  of  it.''  It  is  insisted  by  the  attorneys  that 
this  testimony,  or  testimony  of  like  import,  is  the  only 
competent  proof  of  value  at  the  time  of  the  original 
purchase,  and  that  it  is  uncontradicted  and  must  be  ac- 
cepted as  conclusive  evidence  that  the  price  paid  was  the 
fair  value  of  the  property.  That  this  is  the  only  alterna- 
tive cannot  be  conceded.  The  property  purchased  by 
Allen  and  Reed  was  resold  within  a  short  time.  Copies 
of  tlieir  deeds  api>ear  in  the  evidence,  and  the  consid- 
eration is  correctly  stated  therein,  according  to  one  of 
the  grantors.  The  prices  were  fixed  by  mutual  under- 
standing of  the  parties  to  the  transfers.  The  trial  court 
made  these  matters  the  subject  of  inquiry.  Intestate's 
land  is  described  in  the  petition  as  follows:     The  west 
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half  of  section  6,  the  southeast  quarter  of  section  5,  the 
southwest  quarter  of  section  7,  all  in  township  22  north, 
range  2  west  of  the  sixth  principal  meridian,  and  the 
routli  half  of  the  southwest  quarter  of  section  31,  in  town- 
sliip  23  north,  range  2  west  of  the  sixtli  principal  merid- 
ian/and  containing,  according  to  government  survey,  720 
acres,  more  or  less.  At  the  time  of  the  deatli  of  Gibbs  the 
northwest  quarter  of  section  6  was  occupied  by  himself 
and  wife  as  their  home,  and  is  described  in  the  record  as 
a  homestea'd.  An  undivided  lialf  interest  in  this  land, 
subject  to  the  widow's  life  estate,  is  what  Allen  and  Reed 
bought.  How  they  disposed  of  it,  including  dates,  de- 
scriptions, prices  and  grantees,  is  shown  by  the  following 

findings  of  the  district  court: 

"July  7,  1902,  William  V.  Allen  and  Willis  E.  Reed, 
and  their  wives,  conveyed  an  undivided  one-half  interest 
in  the  northwest  quarter  and  the  north  half  of  the  south- 
west quarter  of  section  six,  tow^nship  twenty-two  north, 
range  tw^o  west  of  the  sixth  principal  meridian,  to  Nancy 
C.  Gibbs;  and  on  the  same  day  Nancy  C.  Gibbs  conveyed 
to  said  William  V.  Allen  and  Willis  E.  Reed  her  life 
estate  in  the  rest  of  said  land  of  which  the  said  James 
B.  Gibbs  died  seized,  and  paid  them  |3,000.  August  9, 
1902,  Thomas  F.  Memminger  and  wife  conveyed  the  un- 
divided one-half  remainder  in  the  northwest  quarter  and 
the  north  half  of  the  southwest  quarter  of  section  six, 
township  twenty-two  north,  range  two  west  of  the  sixth 
principal  meridian,  to  Nancy  C.  Gibbs,  for  which  she 
paid  nothing,  but  the  same  was  in  part  fulfillment  of  an 
agreement  to  vest  the  fee  title  thereof  in  her  by  the  said 
Allen  and  Reed." 

"August  9,  1902,  William  V.  Allen  and  wife,  Willis  E. 
Reed  and  wife,  and  Thomas  F.  ]Memminger  and  wife,  at 
the  request  of  John  S.  Robinson,  conveyed  to  John 
Prauner,  Jr.,  the  south  half  of  the  scmthwest  quarter  of 
section  thirty-one,  township  twenty-three  north,  range 
two  west  of  the  sixth  principal  meridian,  for  which  Allen 
and  Reed  received  |3,600.    About  the  same  day  said  Allen 
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and  wife  and  said  Reed  and  wife  conveyed  to  George  W. 
Losey  the  undivided  one-half  of  the  southeast  quarter  of 
section  Ave,  township  twenty-two  north,  range  two  west 
of  the  sixth  principal  meridian,  for  f3,250.  The  same  day 
Thomas  F.  Memminger  and  wife  conveyed  to  said  Losey 
the  undivided  one-half  of  the  same  premises  for  13,250. 
January  5,  1903,  Memminger  and  wife  for  one  dollar  con- 
veyed to  John  S.  Robinson  and  George  W.  Losey  the  un- 
divided one-half  of  the  southwest  quarter  of  section 
seven,  and  the  south  half  of  the  southwest  quarter  of  sec- 
tion six,  all  in  township  twenty-two  north,  range  two 
west  of  the  sixth  principal  meridian;  and  January  3, 
1903,  said  Allen  and  said  Reed  and  their  wives,  and  John 
S.  Robinson  and  his  wife,  and  George  W.  Losey  and  his 
wife  conveyed  to  Vaclav  Dvorak  the  southwest  quarter 
of  section  seven,  township  twenty-two  north,  range  two 
west  of  the  sixth  principal  meridian,  for  f 7,500;  and 
January  16,  1903,  said  Allen  and  wife  and  Reed  and  wife, 
Robinson  and  wife  and  George  W.  Losey  and  wife  con- 
veyed the  south  half  of  the  southwest  quarter  of  section 
six,  township  twenty-two  north,  range  two  west  of  the 
sixth  principal  meridian,  to  Ralph  E.  Simmons  for  $3,500. 
That  by  the  aforesaid  several  transfers  and  conveyances 
of  said  lands,  and  as  consideration  therefor,  the  said  de- 
fendants Allen  and  Reed  have  received  from  the  interests 
therein  of  their  said  clients,  George  T.  Hamilton,  Matilda 
Rodeck  and  Annie  Minehart,  the  several  sums  respectively 
set  forth  and  at  the  dates  as  follows,  to  wit:  August  9, 
1902,  of  Nancy  C.  Gibbs,  $3,000;  of  George  W.  Losey, 
f3,250;  of  John  Prauner,  Jr.,  $1,800;  January  3,  1903,  of 
W.  M.  Dvorak,  $3,750;  February  16,  1903,  of  Ralph  E. 
Simmons,  $1,750;  total  $13,550;  and  that  said  Allen  and 
Reed  have  paid  out  on  account  of  said  sales  and  interests 
of  their  said  clients  in  the  aforesaid  real  estate  the  sev- 
eral sums,  at  the  dates  set  forth,  as  follows:  June  30, 
1902,  to  their  said  clients  $3,000;  August  9,  1902,  to  the 
said  John  S.  Robinson^  to  procure  a  conveyance  to  the 
widow  of  said  James  B.  Gibbs  of  the  interest  of  his  clients 
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in  the  240  acres  conveyed  to  said  widow, .  and  to  procure 
a  settlement  of  the  claim  of  Margaret  A.  Owens  against 
said  estate,  |2,000;  total  |5,000." 

It  thus  appears  that  on  what  amounted  to  an  investment 
of  |5,000  in  the  clients'  property  June  30,  1902,  the  at- 
torneys realizea  on  exchanges  and  resales  between  that 
date  and  February  16,  1903,  |13,550.  May  the  prices  on 
resale  be  considered  as  evidence  that  the  price  paid  to  the 
clients  was  unfair?  The  prices  on  resale  are  shown  by 
deeds  admitted  in  evidence.  On  cross-examination  de- 
fendant Reed  was  asked:  "And  within  six  months  from 
the  time  you  made  your  purchase,  you  sold  all  of  this 
land,  and  none  of  it  for  less  than  $40  an  acre?"  This  was 
answered  without  objection:  "The  respective  deeds  show 
the  consideration."  The  considerations  proved  by  deeds 
and  oral  testimony  are  not  opinions  based  on  knowledge 
of  sales  of  other  lands,  but  are  positive  proofs  of  the  ac- 
tual prices  realized  from  mutual  and  voluntary  exchanges 
and  sales  of  the  identical  interests  purchased.  Subse- 
quent changes  in  the  prices  are  explained.  Reed  testified 
that  in  1902  prices  increased  after  the  purchase  $10  to 
f  15  an  acre,  but  a  dealer  in  real  estate  made  an  estimate 
of  f  2.50  to  $7  an  acre.  With  this  explanation  of  the  rise 
in  prices  after  the  original  purchase,  there  is  no  good 
reason  why  realized  prices  amounting  to  |13,550  for  an 
undivided  half  interest,  when  mutually  and  voluntarily 
agreed  upon  by  the  parties  to  the  resales,  should  be  wholly 
excluded  as  evidence  of  value  at  the  time  of  the  original 
purchase.  The  burden  was  on  the  attorneys  to  show  by 
"clear  and  conclusive  proof  that  no  advantage  was  taken" 
and  that  "the  price  was  fair  and  reasonable."  The  proof 
was  directed  to  those  questions.  The  purpose  of  the  tes- 
timony is  not  to  fix  the  precise  sum  which  shall  be  paid 
for  land  taken  from  the  owner  without  his  consent.  Proof 
of  what  the  undivided  half  interest  brought  on  resale 
should  not  be  rejected  in  the  present  case,  under  the  rule 
that  in  a  proceeding  to  condemn  land  for  railway  pur- 
poses the  owner  should  not  be  required  to  state  on  cross- 
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examination  what  lie  previously  paid  for  land  intersected 
by  the  right  of  way.  Dietrichs  v.  Lincoln  d  N.  W.  R.  Co., 
12  Neb.  225;  Omaha  S,  R.  Co.  v.  Todd,  39  Neb.  818;  Chi- 
cago, R.  I.  d  P.  R.  Co.  V.  Griffith,  44  Neb.  690.  Testimony 
that  an  undivided  sixth  interest  subject  to  the  widow's 
life  estate  had  no  market  value,  and  the  meager  general 
knowledge  on  which  defendant  Reed  based  his  opinion 
that  the  estate  mentioned  was  not  worth  |1,000,  suggest  a 
substantial  reason  for  considering,  in  connection  with 
proof  of  the  rise  in  values,  evidence  that  the  undivided 
half  interest  purchased  by  the  attorneys  was  exchanged 
or  resold  for  |13,550  within  a  short  time.  In  Rawsan  v. 
Prior,  57  Vt.  612,  the  court  said:  "What  property  sells 
for,  which  has  no  regular  market  price,  may  be  proper 
evidence  tending  to  show  its  value." 

Upon  a  showing  of  the  fiduciary  relation,  and  that  the 
fiduciary  purchased  the  property  of  his  principal  and 
sold  it  witliin  a  short  time  at  a  large  advance,  the  fidu- 
ciary, under  the  rule  in  equity  heretofore  stated,  is  charge- 
able, prima  facie,  with  the  profits  made  upon  the  resale. 
The  principal  in  such  a  case  is  not  put  to  the  burden  of 
proving  the  actual  market  value  at  the  date  of  conveyance 
to  the  fiduciary.  TImt  rule  necessarily  implies  that  the 
price  actually  received  upon  a  resale  by  the  fiduciary  is 
provable  against  him.  In  view  of  the  great  disparity  be- 
tween the  price  paid  by  Allen  and  Reed  and  the  prices 
received  by  tliem,  proof  that  the  actual  increase  in  the 
market  value  of  lands  was  not  more  than  from  {2.50  to 
|15  an  acre  certainly  warrants  a  finding  that  the  price 
paid  by  them  was  below  the  fair  value,  under  the  rule 
which  makes  the  prices  at  which  they  conveyed  compe- 
tent proof  against  them. 

Another  consideration  which  leads  to  the  conclusion 
that  the  proofs  are  not  suflScient  to  warrant  a  denial  of 
relief  to  the  clients  is  that  on  July  7,  1902,  seven  days 
after  the  delivery  of  the  deed  by  which  the  attorneys  took 
title,  they  had  entirely  disincumbered  their  title  of  the' 
embarrassment  of  the  widow's  life  estate.    This  was  ac- 
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complislied  by  their  obtaining  her  deed  of  conveyance  of 
480  acres  and  $3,000  in  exchange  for  their  own  deed  and 
the  deed  of  their  cotenant  in  the  remainder,  or  fee  estate 
in  240  acres,  to  the  widow.  This  adjustment,  which 
operated  to  make  the  title  merchantable,  was  well  nigli 
contemporaneous  with  their  own  acquisition  of  title. 
Their  previous  employment  as  attorneys  to  safeguard  the 
interests  of  their  clients  in  these  lands,  enlarged  by  ex- 
press written  power  to  sell,  obligated  them  to  bestow  their 
skill  and  judgment  in  their  clients'  cause,  and  to  give  full 
advice  as  to  the  most  appropriate  means  of  disentangling 
and  disincumbering  the  title  of  the  life  estate  of  the 
widow,  80  that  the  property  of  the  clients  would  become 
merchantable.  Where  this  object  is  fairly  within  the  pur- 
\iew  of  the  retainer,  so  that  completion  of  the  service  of 
the  attorneys  may  be  expected  to  make  the  title  a  mer- 
chantable one,  equity  will  not  regard  as  conclusive  a  show- 
ing of  value  based  upon  the  hypothesis  that  the  embarrass- 
ment of  the  title  which  gave  rise  to  the  retainer  made  the 
lands  unmerchantable.  Without  disparaging  the  motives 
of  the  attorneys  whose  dealings  are  here  in  question,  any 
other  rule  would  permit  attorneys,  after  having  ascer- 
tained by  their  employment  that  there  was  a  feasible  and 
practicable  method  of  terminating  the  life  estate  by  con- 
veying to  the  life  tenant  the  fee  of  a  fractional  area  of  the 
lands,  to  justify  their  own  acquisition  of  title  at  a  de- 
preciated valuation,  when  their  knowledge  derived  by 
their  employment  in  a  confidential  relationship  assured 
them  of  their  area  of  merchantable  land.  Equity  does  not 
sanction  any  rule  which,  in  a  situation  so  sensitive,  affords 
a  motive  or  temptation  to  profit  by  betrayal  of  fiduciary 
obligations.  So,  upon  the  undisputed  facts  disclosed  by 
the  record,  the  court  is  not  bound  or  concluded  by  testi- 
mony that  the  value  of  an  undivided  one-sixth  interest  in 
the  lands,  embarrassed  by  the  life  estate  of  the  widow, 
was  of  no  market  value,  or  that  its  market  value  was  not 
in  excess  of  |1,000,  the  sum  paid.  The  proof  of  the  at- 
torneys an  to  value  was  directed  principally  to  a  one-sixth 
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ruterest.  In  the  present  case  the  three  hei 
^-iousl;  authorized  a  sale  of  their  entire  intere 
in  fact  joined  in  one  deed.  The  latter  faet 
terial,  is  not  the  controlliDg  consideration, 
consideration  is  the  confidetitiaj  relations)] 
their  employment  the  attorneys  had  opportui 
special  knowledge  of  means  to  clear  the  title 
actual  TV'orth  of  the  interests  acquired,  am 
means  of  disposal  on  the  footing  of  a  mercha 
To  permit  them  now  to  justify  upon  a  ,sho 
preciated  value  of  a  small, interest  in  an  embai 
as  rated  in  tlie  market  in  the  estimation  of  de 
estate  generally,  would  operate,  practically 
them  of  their  just  burdens  of  acccmntahilitj  af 
When  evidence  of  the  prices  on  resale  is  cor 
attorneys  have  not  shown  by  clear  and  conrii 
that  the  price  paid  to  their  clients  was  fair, 
trary,  the  proper  deduction  from  all  the  evid 
the  price  was  inadequate.  The  right  of  the  c 
accounting  is  therefore  estahlished.  This 
makes  it  unnecessary  to  imjuire  into  the  co 
the  several  findings  of  the  trial  court  or  into 
for  its  decree.  It  was  conceded  in  oral  arguin< 
sel  for  plaintiffs,  however,  that  the  judgineni 
aive,  and  permission  will  he  given  to  the  disti 
toiTect  any  err<irs  in  the  account  as  set  out  ii 
It  furtlier  api)ears  from  documents  quoted  hei 
penses  incurred  and  fees  earned  by  Allen  am 
parts  of  the  consideration  for  the  interests  pui 
tlie  circumstances  are  such  that,  upon  prop 
they  should  be  credited  with  these  items;  the 
to  reascmableness,  to  be  determined  by  tlie  trii 
this  end  the  attorneys  will  be  permitted  to  ma! 
sary  proof,  if  they  so  desire.  For  these  p 
judgment  is  reversed  and  the  cause  remanded 
proceedings. 
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State,  bx  bbl.  Gertrude  Jordan,  relator,  v.  Ernest  B. 

quible,  respondent. 

-     Filed  Mabch  28,  1910.     Ko.  16,530. 

County  Officers:   Eligibility.    A  woman  may  be  eligible  to  the  office 
of  county  treasurer. 

Original  application  for  a  writ  of  mandamus  to  compel 
respondent  to  turn  over  to  relator  the  records,  etc.,  of  the 
office  of  county  treasurer.    Writ  alloived. 

F.  M.  Walcott  and  F.  M.  Tyrrell,  for  relator. 

Charles  A.  Robhins,  D.  J,  Flaherty  and  E.  D.  Clarke^ 
contra. 

Rose,  J. 

This  is  an  original  application  to  this  court  for  a  per- 
emptory writ  of  mandamus  commanding  respondent  to 
turn  over  to  relator  the  property,  money,  books,  records 
and  papers  belonging  to  the  office  of  county  treasurer  of 
Cherry  county,  Nebraska.  At  the  general  election  No- 
vember 2,  1909,  relator,  who  is  a  woman,  and  respondent, 
who  was  county  treasurer  at  the  time,  were  rival  candi- 
dates for  that  office.  He  received  683  votes  and  she  re- 
ceived 925,  a  majority  of  242  in  her  favor.  The  canvass- 
ing board  so  found  and  issued  to  her  a  certificate  of  elec- 
tion. At  the  proper  time  she  took  the  necessary  oath, 
gave  an  official  bond,  which  the  county  board  approved, 
and  made  a  demand  on  respondent  for  posvsession  of  the 
office.  He  declined  to  vacate,  and  this  suit  followed.  Re- 
lator is  30  years  of  age.  For  more  than  ten  years  she  has 
been  a  citizen  of  the  United  States  and  a  citizen  and  resi- 
dent of  Cherry  county,  Nebraska.  For  seven  years  prior 
to  June  1,  1909,  she  was  the  duly  appointed  and  acting 
deputy  county  treasurer  of  Cherry  county.  January  5, 
1910,  respondent  took  the  oath  of  office  and  tendered  to 
30 
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e  .  the  county  board  an  official  bond  for  the  term  beginning 

',  January  6,  1910.    The  bond,  however,  was  rejected.    That 

h  relator  is  a  woman  is  shown  on  the  face  of  her  application, 

and  the  other  facts  stated  are  established  by  stipulation 
of  the  parties. 

Resptmdent  resists  the  writ  on  the  ground  of  relator's 
ineligibility.  He  argues  that  a  county  treasurer  of  Cherry 
.  county  must  be  an  elector  thereof,  and  that  relator  does 
not  possess  that  qualification,  since  she  is  not  a  male  per- 
son witliin  the  meaning  of  the  following  provision  of  the 
constitution:  "Every  male  person  of  the  age  of  twenty- 
one  years  or  upwards  belonging  to  either  of  the  following 
classes,  who  shall  have  resided  in  the  state  six  months, 
and  in  the  county,  precinct,  or  ward  for  the  term  pro- 
vided by  law,  shall  be  an  elector.  First,  citizens  of  the 
United  States.  Seccmd,  persons  of  foreign  birth  who  shall 
have  declared  tlieir  intention  to  become  citizens  conform- 
ably to  tlie  laws  of  the  United  States,  on  the  subject  of 
naturalization,  at  least  thirty  days  prior  to  an  election." 
Const.,  art.  VII,  sec.  1.  Neither  this  section  nor  any 
other  provision  of  the  constitution  or  statutes  declares 
that  a  woman  shall  be  ineligible  to  hold  the  office  of  county 
treasurer.  No  constitutional  or  statutory  provision  in- 
consistent with  the  right  of  a  w-oman  to  hold  that  office 
has  been  found.  A  familiar  legislative  enactment,  how- 
ever, adopts  "so  much  of  the  common  law  of  England  as 
is  applicable  and  not  inconsistent"  with  the  federal  and 
state  constitutions  and  the  statutes  of  this  state.  This 
court  in  its  early  histoi'y  announced  that  the  common  law 
thus  adopted  permitted  women  to  hold  offices  administra- 
tive in  character,  the  duties  of  which  they  were  compe- 
tent to  discharge.  State  v.  Cones,  15  Neb.  444.  The  office 
of  county  treasurer  is  administrative  in  cliaracteri  The 
duties  tliereof  are  in  no  way  incompatible  with  the  in- 
cumbency of  a  woman  who  is  competent  to  fill  the  office. 
The  record  shows  that  relator  performed  the  duties  of 
deputy  county  treasurer  of  Cherry  county  for  seven  years. 
With  knowledge  of  her  past  services  in  that  capacity,  she 
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was  chosen  by  the  eleitors  in  a  contest  with  respondent 
who  was  performing  the  duties  of  county  treasurer  at  the 
time  of  the  election.    Under  the  statutes  of  this  state  she  * 
is  competent  to  make  contracts  and  to  bind  herself  by  her 
oflScial  bond. 

In  support  of  the  arj^ment  that  a  county  treasurer 
must  be  an  elector,  respondent  hlis  cited  State  v.  Mcr 
Millen,  23  Neb.  385.  The  controversy  therein  involved 
the  title  to  the  office  of  county  treasurer  of  Dawes  county. 
For  that  office  Richards  received  a  majority  of  the  votes 
cast  at  the  election  November  3,  1885.  At  that  time  he 
had  not  been  a  resident  or  citizen  of  the  state  six  months, 
and  for  that  reason  it  was  held  he  was,ineli«:ible  to  elec- 
tion under  the  constitutional  provision  quoted  and  section 
64,  ch.  26,  Comp.  St.,  providin^j;  for  the  contest  of  an  in- 
cumbent's election,  where  he  was  not  eUj^ible  to  the  office. 
The  right  of  a  woman  to  hold  such  an  office  was  not  con- 
sidered. The  office-holding  privilege  conferred  upon  a 
woman  by  the  cimimon  law  was  not  presented  or  decided. 
In  these  respects  the  case  cited  by  respondent  is  dis- 
tinguishable from  the  present  one. 

Ineligibility  or  disability  on  part  of  relator  does  not 
appear  in  the  record.  She  has  shown  a  legal  title  to  the 
office  of  county  treasurer  of  Cherry  county,  and  the  writ 
will  be  allowed  as  prayed. 

Writ  allowed. 

Letton,  J.,  concurring  in  the  conclusion. 

While  I  doubt  the  correctness  of  the  implication  that 
at  common  law  a  public  office  of  like  chanic'ter  to  that  of 
county  treasurer  could  be  held  by  a  w^oman  {Beresford- 
Hope  V,  Lady  tiandhurst,  23  L.  R.  Q.  B.  Div.  (Eng.)  79; 
De  Soiiza  v,  Cobden,  1  L.  R.  Q.  B.  Div.  (Eng.)  687),  still 
I  concur  in  the  conclusion. 

There  is  a  radical  difference  between  conditions  in  Eng- 
land and  Nebraska.  Within  a  little  more  than  half  a 
century  a  wilderness  has  been  redeemed  by  a  people  who, 
while  basing  their  government  and  institutions  upon  the 
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great  principles  of  the  common  law,  have  not  foi 
minor  doctrines  with  slavish  adiierenee. 

Neither  constitution  nor  statute  preventing 
have  for  many  years  creditably  occupied  official 
in  county  affairs  in  this  state  apparently  by  con 
sent.  As  deputies  tiiey  have  been  county  treasi 
county  clerks,  and  as  principals  countv  superi 
of  schools.  To  take  the  position  now  that  the 
eligible  or  do  not  possess  ihe  necessary  qua 
would  be  to  turn  back  the  clock,  and  to  say  thai 
experience  and  common  sense  must  yield  to  an 
tom  in  another  country.  Under  the  changed  eon 
think  the  common  law,  in  so  far  as  it  might  ; 
woman  from  holding  county  offices  of  a  minis 
ture,  is  not  applicable  here. 

Pawcett,  J.,  diasenting. 

I  am  totally  unable  to  concur  in  either  the 
or  conclusion  of  the  majority  opinion.    With  th( 
proposition  of  the  right  of  women  to  vote  and  I 
I  have  no  quarrel;  but  neither  by  the  constituti( 
statutory  enactmsiit  are  tliej  given  the  right  to 
except  as  to  school  offices.    If  their  political  rigl 
be  thus  extended,  it  should  be  done  by  legislative,  o^«  -«» 
by  judicial  legislation.    If  a  woman  may  be  elected  county 
treasurer,  slie  may  be  elected  governor  of  the  state.  There 
is  no  more  constitutional  or  statutory  inhibition  of  the 
one  than  of  the  other.     Can  we  arbitrarily  say  that  she 
has  sufficient  capacity  for  the  former,  but  not  for  the  lat- 
ter?   Neither  the  framers  of  the  constitution  nor  the  leg- 
islature has  said  so,  and  I  am  unable  to  discover  how  we 
became  endowed  with  such  occult  powers.     It  is  the  can- 
did opinion  of  the  writer  that  there  are  many  women  in 
the  state  who  would  make  more  efficient  governors  than 
some  men  who  have  filled  that  honorable  office  in  the  past. 
I  do  not  think  the  common  law  has  any  application  to  the 
case  at  bar.    Our  constitntion  has  declared  who  shall  be 
electors,  and  to  my  mind  it  is  an  absurdity  to  hold  that 
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any  person  can  be  elected  to  an  office  for  which  he  or  she 
is  not  eligible  to  vote  at  the  election.  Such  a  construc- 
tion, in  my  judgment,  does  violence  to  the  plain  spirit  of 
the  constitution.  Age  and  residence  for  the  statutory 
period  are  not  sufficient.  An  alien  might  be  of  sufficient 
age,  hdve  resided  in  the  state  for  a  generation,  and  be 
possessed  of  unusual  ability,  and  yet  no  one  would  con- 
tend that  he  could  be  elected  to  the  office  in  question. 
Why  not?  Neither  the  constitution  nor  the  statute  ex- 
pressly forbids.  State  v.  Cones,  15  Neb.  444,  cited  in  the 
majority  opinion,  is  an  authority  against  it.  In  that  case, 
this  court,  speaking  through  Maxwell,  J.,  based  its  de- 
cision upon  the  following  ground:  "The  statute  merely 
permits  women  possessing  the  necessary  qualifications  to 
have  a  voice  in  the  choice  of  school  officers,  selection  of 
teachers,  and  general  management  of  schools.  And  being 
entitled  to  vote,  they  are  also  entitled  to  act  as  trustees," 
In  the  case  at  bar,  if  the  statute  permitted  women  to  vote 
for  the  selection  of  county  officers,  I  would  cheerfully  hold, 
as  stated  by  Mr,  Justice  Maxwell,  that,  being  entitled  to 
vote,  they  are  entitled  to  be  elected  to  the  office  for  which 
they  may  vote.    The  writ  should  be  denied. 


Victoria  Scott  et  al.,  appellants,  v.  Joseph  Micek  bt 

'    AL.,  appellees. 

Filed  Maboh  28»  1910.    No.  15,950. 

1.  Witnesses:    Competency.     Testimony  of  defendant  Joseph  Mlcek, 

examined  and  set  out  In  the  opinion,  held  not  within  the  Inhibi- 
tion of  the  provisions  of  section  329  of  the  code. 

2.  Caneelation  of  Instruments:    EvmsNCE.     Evidence    examined    and 

set  out  in  the  opinion,  held  amply  sufficient  to  sustain  the  find- 
ings and  decree  of  the  district  court. 

Appeal   from  the  district   court   for  Platte   county: 
Geoegb  H.  Thomas,  Judge.    Affirmed. 
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W.  N.  Hensley  and  SuJlivan,  Reeder  £  lAghtner,  t 
appellants. 

McAllister  d  Cornelius,  contra. 

Pawcett,  J. 

Plaintiffs,  as  children  and  lieirs  of  Mary  Mioek,  ( 
ceased,  bronght  suit  in  the  district  court  for  Pla) 
countj  to  cancel  two  deeds  to  ontlot  number  3  in  the  ci 
of  Columbus,  and  from  a  decree  dismissing  their  suit  th 
prosecute  this  appeal. 

The  petition  alleges  that  Mary  Micek  died  intestate, 
Piatt  county,  on  or  about  February  24,  1903,  leavi 
plaintiffs  as  her  cliildren  and  only  beirs  at  law,  that  < 
fendant  Joseph  Micek  is  their  father;  that  at  the  time 
Iier  death  tlieir  mother  was  the  owner  and  in  possess! 
of  said  lot  and  had  been  in  possession  thereof  for  tbi 
years  prior  to  her  decease;  that  on  or  about  October 
1900,  the  said  Mary  Mioek  entered  into  a  contract  wi 
the  defendant  Paprocki,  whereliy  said  defendant  agre 
to  sell  and  convey  said  lot  to  her  for  the  sum  of  |300, 
be  paid  in  monthly  payments,  conveyance  to  be  made  up 
final  payment;  that  said  Mary  Micek  made  all  of  the  p) 
ments  to  defendant  Papr<icki,  and  within  a  day  or  so  aflci 
making  the  final  payment,  and  before  a  deed  was  executiMj 
and  delivered  to  her,  she  died;  that  no  administration  was 
was  ever  had  on  her  estate;  that  she  left  no  debts;  that 
within  a  few  weeks  after  the  death  of  said  Mary  Micek, 
defendant  Joseph  Micek  intermarried  with  the  defendant 
Tekla  Micek,  wlio  at  said  time  was  a  widow  with  a  large 
family  of  children  by  a  former  marriage;  that  shortly 
after  the  marriage  of  defendants  Joseph  and  Tekla  Micek 
they  entered  into  a  conspiracy  with  tlie  defendant  Paprocki 
to  cheat  and  defraud  plaintiffs  out  of  their  inheritance 
from  their  said  mother,   and  as  a  result  thereof  said 
Paprocki  and  his  wife  executed  a  deed  for  said  lot  to  de- 
fendant Joseph  Micek,  without  any  consideration  what- 
ever, in  fraud  of  plaintiff's  right ;  that  all  of  said  parties 
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at  said  time  had  full  notice  and  knowledge  that  plaintiffs 
were  the  equitable  owners  of  said  property,  and  were  en- 
titled to  a*  conveyance  thereof;  that  on  or  about  May  1, 
1908,  the  defendants  Jbsoph  and  Tekla  llicek,  in  further- 
ance of  their  fraudulent  scheme,  executed  and  delivered  a 
deed   of   said   lot   to    the   defendants   Jacob    and    Mars'  ^ 

Chilocha,  for  the  exi>ress  consideration  of  $1,200,  "but 
plaintiffs  charge  on  information  and*  belief  that  no  con 
sideration  wliatever  was  paid  for  said  conveyance;  that 
the  defendants  Jacob  and  Mary  Chilocha  liad  full  notice 
and  knowledge  of  plaintiffs'  rights  to  said  property,  and 
that  said  conveyance  is  colorable  only  and  was  made  for 
the  purpose  of  eventually  vesting  the  title  in  the  defend- 
ant Tekla  Micek";  that  the  said  d(?eds  from  defendant 
Paprocki  to  defendant  Joseph  Micek  and  from  the  de- 
fendants Joseph  and  Tekla  Micek  to  the  defendants 
Jacob  and  Mary  Chilocha  have  all  been  recorded  in  the 
office  of  the  county  clerk  of  Platte  ccmnty,  and  cloud 
plaintiffs'  title  to  said  land.  Plaintiffs  pray  that  both  of 
said  deeds  be  canceled  of  record,  and  that  plaintiffs  be 
decreed  to  be  the  owner  of  said  land,  and  for  general  relief. 

Defendants  Joseph  and  Tekla  Micek  for  their  separate 
answer  admit  the  death  of  Mary  Micek  and  the  relation- 
ship of  the  parties,  and  deny  all  other  allegations  in 
plaintiffs'  petition.  They  further  allege  that  defendant 
Joseph  Micek  furnished  the  money  to  pay  for  said  lot; 
that  he  was  also  the  owner  of  outlots  1  and  2,  and  was  in 
possession  of  all  of  said  outlots;  that  in  May,  1908,  he  sold 
said  outlots  1,  2  and  3  to  the  defendants  Jacob  and  Mary 
Chilocha  for  the  sum  of  f  1,200,  "as  he  had  a  legal  right 
to  do.'^ 

Defendants  Jacob  and  Mary  Chilocha  for  their  separate 
answer  alleged  that  they  have  no  knowledge  or  informa- 
tion whereon  to  form  a  belief  as  to  the  matters  stated  in 
plaintiffs'  petition,  and  therefore  deny  each  and  every 
allegation  therein  contained.  They  especially  deny  plain- 
tiffs' allegations  in  relation  to  their  purchase  of  the  lot 
from  defendant  Joseph  Micek,  and  allege  the  fact  to  be 
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"tliat  naUl  (lefendniits  purchased  outlots  o 
three  to  tlie  city  of  Culurabus,  Neb.,  from  t 
Jow^pli  JMicek,  paying  a  full  consideration 
their  own  use  and  benefit,  and  Without  an 
(hat  the  plaintiffs  had  any  interest  therein.' 

Defendant  Paprocki  fur  his  separate  ai 
each  and  every  alleg-ation  io  plaintiffs'  p* 
replies  to  the  separate  answers  of  the  defei 
and  the  defendants  Cliilocha  are  general  c 
court  found  tlie  issues  generally  in  favor  o 
ants,  and  "further  tinds  that  defendant  Jos 
a  competent  witness  in  this  cause  as  to  t 
given  by  him  on  the  trial  thereof,  and  that 
should  be  and  is  considered  by  the  court." 

But  two  questions  are  seriously  pressed  t 
tion  on  this  appeal:  (1)  Was  defendant  J 
a  competent  witness  under  section  329  of  th 
Does  the  evidence  sustain  the  findings  and  < 
court? 

The  main  testimony  offered  by  plaintiffs  ' 
plaintiff  Victoria  Scott,  a  married  daughte 
ceased.  She  testified  that  their  mother  died 
1903;  that  she  made  tlie  last  payment  upon 
in  her  bedroom  while  "she  was  lying  sick 
that  "she  died  shortly  after  making  this  la 
On  cross-examination,  however,  she  fixes  the 
last  payment  in  the  month  of  October  prior 
er's  death.  Slie  also  testified  that  after  her  ni 
her  father  on  a  number  of  occasions  said  th; 
right  to  sell  the  lot  in  controversy,  that  it  ■ 
the  children  after  his  death;  but  on  cross- 
when  asked  if  she  did  not  know  that  he  was  o 
sale,  prior  to  the  time  he  sold  it,  she  answerec 
to  speak  about  selling  it,  but  he  never  sold  it 
was  worth  more;  that  they  only  offered  hii 
much  for  it."  When  asked  on  direct  examii 
her  mother  got  the  money  to  pay  for  the  lot,  s] 
"Well,  she  had  grain,  she  sold  grain  for  it,  aj 
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hired  girl  and  she  took  in  washing,  she  and  tliis  hidy  did, 
and  she  had  another  woman  there,  and  she  raised  hogs 
and  potatoes,  and  she  saved  all  her  money  and  paid  for  it. 
She  paid  some  of  it  before  she  got  sick  by  taking  in  wasli- 
ing,  and  afterwards  she  took  in  cattle  for  pasture,  and 
she  got  quite  a  bit  of  money  that  way,  and  they  raised  a 
lot  of  hogs  and  calves  and  such  as  that,  and  she  saved 
every  dollar."  On  cross-examination  she  was  asked 
where  her  mother  got  the  graip  she  sold  to  raise  money. 
"A.  She  owned  land.  Q.  Where?  A.  Why,  down  here 
by  the  B.  &  M.  bridge  there  was  one  80  acres  and  down 
here  by  the  river.  Q.  Wasn't  that  land  in  your  father's 
name?  A.  That  didn't  cut  any  figure.  She  paid  the  hired 
help  to  work  the  land,  and  my  brother  worked  it.  Q. 
That  land  was  in  your  father's  name?  A.  It  was  in  Mr. 
Schwarz's  name.  He  had  the  papers  to  that  land.  Q. 
Was  that  land  not  sold  for  a  debt  of  your  father's,  finally  ? 
A.  Father  sold  it  after  mother  died.  I  guess  he  had  a 
right  to  it." 

Some  attempt  was  made  by  the  testimony  of  plaintiff 
Frank  Micek  to  prove  notice  to  the  Chilochas,  before  they 
obtained  the  deed,  of  the  interest  which  plaintiffs  were 
claiming  in  the  land.  The  deed  from  the  Miceks  to  the 
Chilochas  was  made  and  delivered  in  the  oflB^ce  of  Becher, 
Hockenberger  &  Chambers,  in  the  city  of  Columbus. 
Frank  testifies  that  he  went  into  the  oflB^ce  at  the  time  his 
father  and  stepmother  and  the  Chilochas  were  there ;  that 
they  were  all  in  the  front  room ;  that  he  called  Mr.  Hock- 
enberger into  a  little  closet  and  told  him  "to  not  make 
any  deal  with  my  father;  that  he  had  no  right  to  sell  that 
land ;  and  then  he  took  him  over  to  Mr.  Chambers,  and  he 
told  him  that  the  deed  was  made  in  my  father's  name  and 
we  couldn't  do  anything,  so  I  didn't  s<'\y  any  more."  He 
gives  it  as  his  judgment  that  the  Chilochas  must  have 
heard  the  conversation.  The  deal  was  consummated, 
however,  and  the  deed  made,  Frank  signing  as  a  witness 
to  its  execution. 

Defendant  Joseph  Micek  testified  that  he  bought  the 
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lot  in  question,  agreeing  to  pay  therefor  the  Rum  of  f325, 
and  $25  for  tlie  fence,  making  a  total  of  $350;  that  he  paid 
|100  down;  that  defendant  Paproeki  furnished  the  bal- 
ance of  the  money  and  took  a  deed  to  the  property,  and 
that  he  subsequently  paid  the  balance  of  the  purchase 
price  to  Paproeki.  He  denies  the  testimony  of  Mrs. 
Scott  as  to  his  saying  that  he  could  not  sell  the  land,  and 
testifiCvS  that  he  had  been  tuViing  about  selling  it  for  six 
months  before  he  finally  made  the  sale;  that  he  told  his 
children  that  he  was  going  to  sell  it,  and  they  never  ob- 
jected to  his  doing  so;  that  he  was  in  possession  of  the 
land  all  the  time  from  the  time  he  first  paid  the  ?100  until 
he  sold  it  to  the  Chilochas;  that  he  kept  up  the  fences; 
that  he  made  all  the  payments  that  were  made  and  also 
paid  for  the  fence;  that  Mary  Micek  never  paid  any  of  her 
money  on  that  property.  He  also  produced  and  intro- 
duced in  evidence  a  receipt  from  Paproeki  for  the  last 
?225,  dated  April  26,  1902.  When  asked  why  he  did  not 
receive  a  deed  after  the  final  payment  of  $225  until  after 
the  death  of  his  wife,  he  answered  that  "time  was  flying 
away  and  he  just  kept  putting  it  off."  He  testifies  that 
he  earned  the  |225  with  his  team  working  on  the  Burling- 
ton and  Union  Pacific  railroads;  and  that  he  is  still  the 
owner  of  the  two  notes  for  $500  each,  given  him  by  the 
Chilochas  as  part  payment  for  the  lots. 

Defendant  Paproeki,  called  as  a  witness  by  plaintiffs, 
testified  that,  when  the  payments  were  made  to  him  from 
time  to  time,  Joseph  and  Maxy  Micek  were  both  present; 
that  they  never  did  anything  but  what  they  both  knew 
about.  He  was  asked  this  question,  through  an  inter- 
preter :  "Q.  How  does  it  come  that  you  made  the  deed  to 
Joe  Micek  after  Mary's  death,  when  Mary  had  paid  the 
money?"  To  which  he  answered  that  he  "was  keeping 
that  deed;  that  deed  was  ready  for  him,  but  there  was 
something  like  |3  that  was  held  back,  and  he  didn't  give 
that  deed;  that  was  the  interest,  the  |3;  *  *  ♦  that  was 
after  the  death  of  Mrs.  Micek.  He  says  that  she  was  sick 
fop  nearly  a  year,  and  there  was  no  one  inquiring  for  the 
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deed."  He  further  testified  that  "Mrs.  Micok  was  the  one 
that  paid  him  the  money,  but  they  were  always  both 
there.  He  says  that  Micek  never  carried  any  money  with 
him;  the  old  lady  always  carried  the  money." 

Mr.  Chilocha  testified  that  he  bought  the  three  lots 
from  Joseph  Micek  for  $1,200;  that  he  paid  him  ?200  in 
cash  and  gave  him  two  notes  aggregating  |1,000,  one  due 
in  SIX  months,  and  the  other  in  one  year ;  that  at  the  time 
he  purchased  the  property  he  did  not  know  that  the  plain- 
tiffs claimed  any  right  in  it;  that  he  saw  Frank  Micek  in 
the  office  the  day  they  bought  the  property,  but  that  he 
did  not  hear  what  he  said  to  Mr.  Hockenberger,at  that 
time.  He  says :  "I  swear  positively  I  did  not  liear  what 
business  he  had  there."  Mrs.  Chilocha*  testified  that  she 
saw  Frank  Micek  in  the  office  at  the  time  they  obtained 
the  deed  from  Micek,  but  that  she  did  not  hear  anything 
that  Frank  said  to  Mr.  Hockenberger. 

Without  further  reviewing  the  evidence  in  detail,  we 
think  it  conclusively  establislies  these  facts:  That 
Joseph  and  Mary  Micek,  with  their  children,  were  living 
together,  using  the  lot  in  controversy,  together  with  out- 
lots  1  and  2,  as  their  homestead;  that  Mrs.  Micek  was  the 
custodian  of  the  family  fund;  that  whenever  they  trans- 
acted business  the  husband  and  wife  went  together,  and 
that  when  payments  were  to  be  made  Alary  would  pro- 
duce the  money  out  of  this  fund,  but  always  with  the 
sanction,  if  not  under  the  express  direction,  of  the  hus- 
band; that  the  grain  and  other  farm  products  which  were 
sold  were  raised  upon  the  land,  the  title  to  which  was  in 
Joseph;  that  the  proceeds  of  Joseph's  earnings  with  his 
team,  working  on  the  grades  of  the  railroad  companies 
referred  to,  went  into  the  family  fund.  That  this  fund 
was  subject  to  Joseph's  control  there  can  be  no  doubt. 
That  Mary  ever  earned  any  of  the  money  that  went  to 
pay  for  the  lot  is  not  established  by  any  satisfactory  testi- 
mony. Mrs.  Scott  and  one  of  the  sons  testified  in  a  gen- 
eral way  that  she  earned  the  money  and  made  the  pay- 
ments, but  they  did  not  specify  any  amount  that  she  ever 
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raised,  nor  the  aiiunmt  of  any  payment  slie 
except  the  one  itci'i  of  ahoiit  $30  wliich  Mrs. 
Hhe  paid  in  Octolier,  l'M'2.  Tliis  testimony  ■> 
strongly  eontrovei-tcd  by  tlie  receipt  offered 
Avhich  sliows  tliat  tlie  final  payment,  except  t 
ance  of  $3  for  iiitiTCHt,  was  made  in  April 
montlis  prior  to  tlie  time  Mrs.  Koott  says  her  it 
the  final  payment  of  $30.  If  Joseph  was  a 
wituess  to  testifj"  to  the  facts  above  set  out,  t 
no  question  as  to  the  correctness  of  the  conr 
That  lie  was  a  coinpeleiit  witness  to  testify  to 
is  clear.  He  does  not  attempt  to  testify  to  any  c 
or  transaction  had  wilh  liis  wife  during  her  lii 
entire  testimony  is  as  to  transactions  had  wil 
and  other  third  parties,  so  that  there  is  notlii 
liim  or  iiis  testimony  within  the  provisions  of 
uf  the  code.  A  oousi deration  of  the  autlioi-iti 
counsel  for  jilaintiffs  upon  that  point  would  1 
It  is  also  unnecessary  to  consider  the  que: 
whether  the  defendants  Cliilocha  sufticiently 
defense  that  they  were  bona  fide  purchasers. 
Micek  purchased  the  property  iu  controvers; 
for  it  out  of  his  own  money,  he  was  entitled  t 
in  any  mauoer  and  to  whtuusoever  he  saw  fit. 

Finding  no  error  in  the  record,  the  judgment  oi  me 
district  court  is 

Affirmed. 

LETfON,  J.,  not  sitting. 


Peru  Plow  &  Impi.kmknt  Company,  appellant,  v.  John- 
son BUOTHEItS  ET  AL.,  APPELLEES. 
Filed  Mahch  28.  1910.    No.  15,930. 

1.  Contracts:  Constkuction:  Qoestiok  fob  Court.  The  proper  con- 
Btructlon  of  a  written  contract  1b  a  question  ol  law  to  bo  de- 
termined 'aa  Buch  by  the  court. 


,^ 


Vol.86]  JANUARY  TERM,  1910.  429 

Peru  Plow  &  Implement  Co.  t.  Johnson  Bros. 

2. :  ■  :    Liability.    A  contract  made  with  a  jobber  for  the 

purchase  of  wagons  of  a  special  character,  which  provides  that 
they  are  to  be  taken  by  the  purchaser  on  board  the  cars  at  the 
factory  of  a  third  party  engaged  in  the  manufacture  of  wagons, 
the  contract  allowing  sufficient  time  for  the  manufacture  of  the 
same,  and  providing  that  a  duplicate  of  the  contract  should  be 
sent  to  the  manufacturer,  should  be  construed  as  a  contract  for 
the  manufacture  of  the  articles  purchased,  and  upon  the  comple- 
tion and  delivery  as  provided  in  the  contract,  the  purchasers  are 
liable  for  the  purchase  price. 

3.  Sales:  Action  for  Price:  Dismissal.  When  the  contract  of  pur- 
chase provides  that  payment  for  a  part  of  the  articles  purchased 
shall  be  on  six  months'  time  and  for  the  remainder  on  60  days' 
time,  an  action  for  the  purchase  price  begun  within  60  days  from 
delivery  under  the  contract  is  premature,  and  should  be  dis- 
missed without  prejudice  to  another  action  for  the  purchase  price. 

Appeal  from  the  district  court  for  Kearney  county: 
Harry  8.  Dungan,  Judge.     Reversed  with  directions. 

Lewis  G,  Paulson  and  FlicJcinger  Brothers ,  for  appel- 
lant. 

J.  L.  McPheely  and  Adams  d  Adams,  contra. 

Sedgwick,  J. 

On  the  9th  day  of  April,  1907,  these  defendants,  who 
were  in  business  at  Wilcox,  Nebraska,  made  a  contract 
with  the  plaintiff  whereby  the  defendants  ordered  speci- 
fied wagons  and  boxes  at  an  agreed  price  to  be  delivered 
on  board  the  cars  at  Lansing,  Micliigan,  on  August  1,  "or 
as  soon  thereafter  as  possible."  By  the  terms  of  the  con- 
tract the  wagons  were  to  have  specially  made  boxes  with 
the  purchasers'  names  stenciled  thereon,  and  on  the  face 
of  the  contract  was  indorsed  the  words  "duplicate  to  fac- 
tory." The  plaintiff  was  known  by  the  defendants  to  be 
a  dealer  in  wagons,  with  its  place  of  business  at  Council 
Bluffs,  Iowa,  so  that  it  was  understood  between  the  parties 
that  the  wagons  were  to  be  manufactured  at  Lansing, 
Jlichigan,  and  delivered  to  the  defendants  on  board  the 
cars  at  that  place.    The  petition  alleged  the  making  of 
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the  contract,  and  set  the  same  out  in  full,  and  asked  for 
judgment  for  the  amount  of  tlie  purchase  price.  The  con- 
tract contain(»d  this  provision :  "This  order  shall  not  be 
countermanded  except  on  payment  of  20  per  cent,  of  the 
invoice  price  of  said  order  as  liquidated  damages."  The 
contract  was  signed  "Johnson  Brothers",  and  it  was  al- 
leged that  the  defendants  D.  C.  Johnson  and  O.  M.  John- 
son are  copartners,  doing  business  at  Wilcox,  Nebraska, 
under  the  firm  name  and  style  of  Johnson  Brothers.  The 
action  was  against  them  in  their  fii^m  name,  and  also 
against  them  individually,  naming  them  by  the  initials  of 
their  first  names  instead  of  their  full  names.  No  objec- 
tion was  made  to  this  in  the  proceedings.  The  answer 
admitted  the  contract  as  alleged,  and  denied  "that  any 
part  of  the  purchase  price  as  alleged  by  said  contract  was 
due  on  October  11, 1907,  the  time  of  the  commencement  of 
this  action."  It  also  alleged  that  on  the  26th  of  July, 
1907,  the  defendants  countermanded  the  order,  and  that 
the  plaintiff  received  the  countermand  before  the  shipment 
of  the  wagons.  The  answer  admits  that  the  defendants 
refused  to  receive  the  wngons  and  alleges  the  countermaoid 
of  the  order  as  a  reason  for  so  doing,  and  alleges  that 
after  the  commencement  of  the  action  the  plaintiff  took 
possession  of  the  wagons  and  extras  and  "shipped  the 
same  back  to  its  factory  or  some  other  point  for  its  own 
vUse  and  benefit."    The  reply*was  a  general  denial. 

It  will  be  seen  that  hv  the  terms  of  the  contract  the  de- 
fendants  agreed  that  the  order  should  not  be  counter- 
manded except  upon  the  condition  that  they  pay  20  per 
cent,  of  the  amount  of  the  purchase  price.  A  duplicate 
of  tlie  order  was  left  with  the  defendants,  but  in  their 
correspondence  they  say  that  it  has  been  mislaid,  and 
they  insist  that  in  their  prior  contracts  for  the  purchase 
of  wagons  they  had  reserved  the  right  to  countermand  the 
order  "conditioned  upon  the  failure  of  crops'*,  and  allege 
that  the  crops  in  their  vicinity  had  failed  during  that 
season  and  that  they  could  not  sell  the  wagons,  and  urge 
this  as  a  reason  for  not  receiving  them.    In  this  contention 
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the  defendants  were  in  error,  as  the  contract  contained  no 
such  condition. 

On  the  29th  day  of  July  of  that  year  the  defendants 
wrote  the  plaintiff  as  follows:  "Do  not  ship  the  Lansing 
wagons  yet  that  we  have  ordered  of  you. .  We  have  plenty 
of  wagons  yet,  and  will  let  you  know  when  to  ship  them." 
To  this  letter  the  defendants  answered  on  August  5  that 
tlieir  order  was  placed  with  the  factory  to  go  forward 
August  1;  that  it  was  to  be  loaded  in  a  car  with  another 
shipment,  and  that  it  would  be  imiiossible  to  stop  it.  The 
letter  concluded  with  the  statement:  "We  are  writing 
the  factory  in  regard  to  it  today,  but  if  the  car  has  left  the 
factory  we  hope  you  will  accept  them.''  Immediately 
upon  the  receipt  of  tliis  letter  the  defendants  wrote  to 
plaintiff  that  the  understanding  was,  when  they  gave  the 
order,  that  "it  was  not  to  be  shipi)ed  until  we  needed 
them."  In  this  the  defendants  w^re  also  in  error,  as  the 
contract  was  that  the  wagims  should  be  shipped  August  1, 
or  as  soon  thereafter  as  possible,  whidi  would  mean,  of 
course,  as  soon  as  reasonably  practicable  under  conditions 
that  might  then  exist.  In  this  letter  the  defendants  also 
requested  the  plaintiff  to  stop  the  wagons  at  Council 
Bluffs,  "for  it  is  impossible  for  us  to  use  tiiese  wagons 
now."  They  also  say  the  wagon  trade  is  small,  and  that 
they  have  carried  wagons  over  from  the  preceding  year, 
and  that  it  would  be  foolish  for  them  to  have  more  wagons 
shipped  now.  The  letter  closes  with  the  statement:  "We 
will  take  the  wagons  when  we  need  them,  but  we  cannot 
possible  use  them  now."  Several  other  letters  passed  be- 
tween the  parties,  all  with  the  same  import.  The  defend- 
ants declined  to  take  the  wagons  because  of  tlie  failure  of 
crops  and  small  demand  for  wagims.  They  felt  that  they 
did  not  need  them  then  in  their  trade.  The  plaintiff  in- 
sisted that  it  had  procured  the  wagons  to  be  manufactured 
under  the  special  contract  with  the  defendants,  and  that 
the  plaintiff  would  be  compelled  to  take  them  from  the 
factory,  and  for  these  reasons  could  not  release  the  de- 
fendants  from   the  obligations   of  their   contract.     The 
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wiipons  were  actunlly  dcUvored 
to  tlie  defendnnts  on  boiiid  ttie  C! 
on  the  12tli  diiv  of  Auj.'iist.  and 
\\'ilcox  on  tilt  'MUX  d;iv  of  Aufiust 
A  jury  was  waived,  iiml  tlie  ra: 
After  the  plaintiff  Iiad  infn.dii.-.'i 
the  defendants  moved  tlie  court 
"to  elect  and  derlaie  to  tlie  c^Mirt 
to  recover,  wliethci-  on  the  cniilr 
claiming  tlie  contract  to  have  i 
part,  or  wlicther  he  is  surn^  for 
the  contract."  The  jiiainlill's  a 
tlie  action  "is  one  for  <1ama^e.s 
tract."  He  tli'-n  made  s^'iiie  othc 
conflicting,  as  to  what  the  plainti 
"Our  contention  is  that  the  me! 
case  is  tlie  amount  of  the  good«,  v 
Hie  stoiajrc.  ih-miirrage  and  othei 
shown  to  exist,  as  set  foitli  in  t 
endeavored  to  Jllc  in  this  case,  at 
continue  this  case,  »lid  not  lilt', 
at  this  time  to  amend  our  petiti 
ticular:  Instead  of  claiming  da 
we  ask  leave  to  aiiieiid  hy  insert 
in  the  prayer  of  our  petition,  witi 
that  tliere  were  so  many  differeni 
he  could  not  further  state,  onl;i 
everything  from  tlie  hrearli  of 
time."  Tlie  court  then  sustained 
to  require  the  plaintiff  to  elect,  ii 
to  tlie  ruling.  The  plaintiff  tlioi 
"We  do  not  propose  to  waive  tin 
which  we  are  to  recover  do  not  ii 
of  these  wagons  and  fixtures,  wit 
additional  claims  of  freight,  de 
have  shown  hy  the  testimony."  T 
flled  to  the  petition  which  seem 
this  stage  of  the  proceedings.    Ii 
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purports  to  be  supplemental  and  additional  to  the  original 
petition  and  to  state  ^'matter  and  facts  arising  subsequent 
thereto",  it  is  alleged  that  the  wagons  remained  at  Wilcox 
subject  to  the  defendants'  orders  until  the  11th  day  of 
November,  1907,  "when,  for  the  purpose  of  saving  ex- 
penses and  charges  of  storage,  this  plaintiff  had  the  same 
reshipped  to  Council  Bluffs,  Iowa,  and  stored  in  its  ware- 
house there,  where  they  are  at  the  present  time,  and  always 
have  been  subject  to  the  order  and  direction  of  these  de- 
fendants." It  also  added  the  charges  of  freight  on  the 
wagons  from  Lansing,  Michigan,  to  Wilcox,  Nebraska, 
190.60,  and  the  freight  from  Wilcox,  Nebraska,  to  Council 
Bluffs,  Iowa,  152.05,  and  there  was  inserted  a  claim  for 
15.25  for  additional  goods  sold  on  July  26,  not  included 
in  the  contract.  The  defendants  were  of  course  liable  for 
the  freight  charges  on  the  wagons  from  Lansing,  Michigan, 
to  Wilcox,  since  by  the  terms  of  their  contract  they  were 
to  receive  them  on  board  the  cars  at  Lansing.  The  ad- 
dition of  the  doubtful  claim  of  freight  from  Wilcox  to 
Council  Bluffs  and  the  additional  item  of  $5.25  would  not 
constitute  such  allegation  of  a  cause  of  action  for  damages 
inconsistent  with  the  claim  for  the  purchase  price  of  the 
wagons  as  to  form  a  basis  for  requiring  the  plaintiff  to 
elect  between  two  causes  of  action.  The  fact  that  the 
plaintiff  may  have  offered  evidence  that  was  incompetent 
under  the  allegations  of  its  petition,  or  insisted  on  the 
trial  upon  damages  that  were  inconsistent  with  the  cause 
of  action  set  out  in  the  pleadings,  would  not  furnish 
grounds  to  compel  an  election.  Such  evidence  should, 
upon  objection,  have  been  excluded  on  the  ground  that 
there  was  no  issue  tendered  by  the  pleadings  that  would 
justify  its  admission. 

The  court  found  that  the  defendants  had  countermanded 
the  order,  but  this  finding  was  erroneous  for  two  reasons  : 
They  had  contracted  not  to  countermand  the  order  with- 
out paying  to  the  defendants  the  damages  which  such 
countermand  would  occasion,  and  the  correspondence 
31 
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flhon'S  cont-Iusivph-  tiiat  the  defenda ots  nev) 
to  f'ounteruiiind  Hie  itrdi>r  until  after  the  de 
f^oodH.  The  court  found  the  general  issue  in 
plaintiff,  but  enten-d  judgment  for  nominal  d 
Upon  such  finding  the  court  should  hare 
plaintiff  at  least  the  contract  price  of  the  wi 
would  include  the  purchase  price,  with  ii 
npon  proof  of  the  pnvment  of  the  freight  by 
would  also  include  the  freight  charges  fn 
Michigan,  to  Wilcox,  Nehra«ka. 

The  contract  provid<'s  for  pavment  for  th 
of  the  purchase  upon  six  mouths'  time,  and  fo 
if  paid  nrjoncr.  Tlie  extras  were  purchased  u 
time,  as  ppovide«l  in  the  contra<-t.  This 
brought  within  (iO  days  after  the  delivery  of 
on  board  the  cars  at  Lansing,  Michigan.  It 
turely  bronght,  and  for  this  reasi>n  should  hi 
missi'd. 

The  judgment  of  the  district  court  is  r 
the  cause  remanded,  witli  instructions  to  disi 
without  prejudice  to  a  new  action,  and  at  tlie 
plaintiff. 


Habvey  J,  Clarence  et  al.,  APrEiXEES,  v.  A 

NIXUHAM  ET  AL.,  APPELLANTS. 
Filed  Mabch  28,  1910.     No.  15.940. 

1,  Taxation:  Votd  Detreb:    Cos9tructive  Sebvice.      In 

tlon  to  foreclose  a,  tax  lien  agalnet  Ihe  owner  of  ii 
reaident  of  the  state  upon  wbom  personal  eervic 
wltbln  the  state,  service  by  puhlicatlon  onl;  la  vol( 

2.  :    :    Reiirmptio.v.    WTien  a  decree  (oreck 

Is  set  aside  as  void  for  want  of  eervlce,  the  on 
should  be  allowed  to  redeem  trom  tbe  tax  llena 
such  decree  had  been  entered. 

Appeal  from  tbe  district  court  for  Chase  c( 
EBT  C.  Orb,  JutKJB.    Affirmed. 
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P.  W.  Scott  and  Charles  W  Meeker,  for  appellants. 
John  C.  Wat807iy  contra. 

Sedgwick,  J. 

The  AVestern  Land  Company  purchased  the  land  in- 
volved in  this  suit  at  the  treasurer's  tax  sale,  and  after- 
wards began  an  action  in  the  district  court  for  Chase 
county  to  foreclose  the  lien.  Henry  Clarence,  who  was 
then  the  owner  of  the  land,  and  his  wife  were  made  de- 
fendants, and  also  the  county  of  Chase.  The  county  filed 
a  crossrpetition  setting  up  its  lien  for  subsequent  taxes, 
and  such  proceedings  were  had  in  the  action  that  in  April, 
1900,  a  decree  was  entered  foreclosing  the  tax  lien  of  the 
plaintiff  in  that  action,  and  of  the  defendant,  the  county 
of  Chase.  A  sale  was  had  on  this  decree,  and  the  defend- 
ants claim  under  that  sale.  The  plaintiffs  are  the  heirs 
of  the  said  Henry  Clarence,  and  brought  this  action  to 
redeem  from  the  said  sale.  It  was  conceded  that  Henry 
Clarence  at  the  time  the  said  foreclosure  proceedings  were 
brought  was  a  resident  of  this  state,  and  that  no  service 
was  made  upon  him  except  service  by  publication.  On 
the  trial  of  the  case  the  district  court  held  that  this  service 
was  void.  This  holding  was  right,  under  the  well-estab- 
lished rule  in  this  state.  Humphrey  v.  Hays,  85  Neb.  239; 
Herman  v.  Earth,  85  Neb.  722,  and  cases  cited. 

The  court  entered  a  decree  allowing  the  plaintiffs  to 
redeem  upon  the  payment  of  the  amount  paid  by  the  West- 
ern Land  Company  to  the  county  treasurer  at  the  tax  sale, 
and  the  subse(]uent  taxes  paid  by  the  Western  Land  Com- 
pany and  Alonzo  Cunningham,  who  was  the  purchaser 
at  the  foreclosure  sale,  and  subsequent  taxes  paid  by  those 
claiming  under  him,  together  with  interest  on  the  sums 
so  paid  at  12  per  cent,  per  annum.  It  is  contended  by 
the  defendants  that  the  court  should  require  the  plaintiffs 
to  ,pay  tlie  amount  of  the  purchase  price  paid  under  the 
foreclosure  proceedings,  together  with  interest  thereon  at 
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12  per  cent,  per  annum  from  the  date  of  the  sheriff's  sale 
under  the  foreclosure.  The  difference  in  computation 
would  be  about  |70.  In  Butler  v.  Libe,  81  Neb.  740,  it  is 
said :  "Redemption  may  be  made  upon  the  payment  to  the 
purchaser  of  the  amount  of  his  bid,  with  12  per  cent,  inter- 
est thereon  to  the  time  of  such  redemption,  together  with 
the  amount  of  subsequent  taxes  paid  by  defendant,  with 
interest  thereon  at  the  rate  borne  by  such  subsequent 
taxes  under  the  statute.''  In  that  case  there  was  no  ad- 
ministrative sale.  The  action  was  brought  by  the  county 
to  foreclose  the  lien  for  taxes.  The  service  was  regular 
and  the  decree  of  foreclosure  was  valid.  The  owner  of 
the  land  was  allowed  to  redeem  under  the  constitutional 
provision  allowing  redemption  w^^thin  two  years  after  a 
sale  for  taxes.  It  was  held  that  this  provision  applied  to 
judicial  sales  as  well  as  administrative  sales.  The  defend- 
ant was  allowed  to  redeem  from  the  judicial  sale,  but  was 
required  to  pay  tlie  amount  paid  by  the  purchaser  at  that 
sale,  with  interest  thereon.  It  is  not  necessary  to  re-exam- 
ine the  question  there  decided,  since  in  the  case  at  bar  the 
judicial  sale  was  void,  and  the  redemption  is  from  the 
treasurer's  tax  sale.  In  such  case  the  rule  applied  by  the 
district  court  in  this  case  is  the  correct  one. 
The  judgment  of  the  district  court  is 

Affirmed. 


Gage  County,  appellant,  v.  W.  W.  Wright,  appellee. 

Piled  March  28,  1910.    No.  15,954. 

1.  County  Officers:    Appointment  of  Assistants.     Under  chapter  35, 

laws  1901,  county  treasurers  of  counties  having  more  than  25,000 
Inhabitants  and  less  than  60,000  were  authorized  to  employ  depu- 
ties and  assistants  whose  combined  salaries  should  not  amount 
to  more  than  $2,400. 

2. :    :    Ratification:    Liability  of  Sureties.    If  the  last 

proviso  of  the  act  applied  to  counties  of  the  above  named  class, 
which  is  not  decided,  the  action  ot  the  treasurer  In  appointing 
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Buch  assistants  might  be  ratified  by  the  county  board  after  their 
aervices  had  been  rendered  and  had  been  paid  for  by  the  treas- 
urer; and  the  county  board,  having  with  full  knowledge  of  the 
facts  allowed  the  treasurer  in  their  settlement  with  him  the  sum 
so  paid  out  not  exceeding  $2,400,  the  county  cannot  recover  the 
same  in  an  action  on  his  bond. 

Appeal  from  the  district  court  for  Gage  county :  Lean- 
dee  M.  Pembebton,  Judge,    Affirmed. 

F.  0.  McOirr  and  Menzo  W.  Terry,  for  appellant. 

Sackett  &  Brewster,  contra. 

Sedgwick,  J. 

The  defendant  Wright  held  the  oflBce  of  treasurer  of 
Gage  county  for  the  two  years'  term  ending  on  the  7th  of 
January,  1904.  Each  year  of  this  term  he  retained,  in 
addition  to  his  own  salary,  and  paid  out  to  his  deputies 
and  assistants  J2,400.  This  action  was  brought  upon  his 
oflficial  bond  to  recover  a  part  of  the  money  so  paid  out 
by  him,  which  it  was  claimed  was  in  excess  of  the  amount 
allowed  by  law  to  be  so  paid.  The  question  presented  de- 
pends upon  the  construction  of  the  act  of  the  legislature 
of  1901  regulating  the  fees  of  county  oflScers.  Laws  1901, 
ch,  35.  That  act  provides  that,  when  the  fees  of  the  county 
treasurer -exceed  f  2,000  a  year,  such  excess  shall  be  paid 
into  the  county  treasury.  There  are  several  provisos 
added  to  the  section.  The  first  is  that  in  counties  having 
over  25,000  inhabitants  the  county  treasurer  shall  receive 
f 3,000  per  annum,  and  shall  be  furnished  by  the  county 
commissioners  the  necessary  clerks  or  assistants,  whose 
combined  salaries  shall  not  exceed  the  sum  of  |2,400  per 
annum.  The  second  proviso  is  "that,  if  the  duties  of  any 
of  the  officers  above  named  in  any  county  of  this  state 
shall  be  such  as  to  require  one  or  more  assistants  or  depu- 
ties, then  such  officers  may  retain  an  amount  necessary  to 
pay  for  such  assistants  or  deputies  not  exceeding  the  sum 
of  seven  hundred  (f700)  dollars  per  year  for  each  of  such 
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deputies  or  assistants,  except  in  <'ounties  iiavin^ 
tion  over  sixty  thousand  (00,000)  inhabitants 
case  such  officer  may  retain  such  amount  as  nia 
sary  to  pay  the  salaries  of  such  deputies  or  as 
the  same  shall  be  fixed  by  the  county  board,"  a 
tion  concludes  witli  the  f<illo\ving  words:  "bui 
stance  shall  such  offlcei-  receive  more  than  tl 
them  respectively  and  actually  eollected,  nor 
money  be  retained  for  deputy  service,  unless  tl 
actually  paid  to  such  deputy  for  his  services 
vided  farther,  that  neither  of  the  officers  ab< 
shall  have  any  deputy  or  assistant  unless  th( 
county  commissioners  shall,  upon  application,  1 
the  same  necessary,  and  the  hoard  of  county  a 
ers  shall  in  all  cases  prescribe  the  number  of  t 
assistants,  the  time  for  which  they  may  be  emp 
the  compensation  they  are  each  to  receive." 

Gage  county  has  a  population  of  more  than 
less  than  60,000.  The  county  insists  that  the  s 
vlso  limited  the  amount  to  he  paid  to  each  aj 
$700.  The  contention  of  the  defendant  is  tha 
comes  within  the  first  proviso,  which  justifies  tl 
ture  of  $2,400  for  clerks  and  assistants.  T 
further  contends  that  the  county  commissione 
upon  application  tind  that  the  clerks  and  assis 
necessary,  and  did  not  prescribe  the  number  c 
or  assistants,  as  contemplated  by  the  last  proi 
act,  and  that  for  that  reason  the  payment  of  tin 
the  county  treasurer  was  illefial.  The  cause  wj 
the  judge  without  a  jury,  who  found  that  |50  of 
so  paid  out  was  not  properly  authorized  by  I 
coram issionei-s,  and  reijuired  the  treasurer  to  r 
amount  to  the  county,  with  interest,  and  found 
issues  in  favor  of  the  defendant. 

One  of  the  first  rules  for  the  construction  of 
that  the  court  will  give  effect  to  all  parts  of  tht 
practicable.  If  the  language  of  the  second  pr 
be  taken  literally,  there  is  a  substantial  conflii 
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that  part  of  the  act  and  the  first  proviso.  We  tliink  that 
a  more  reasonable  constrn(*tion  of  the  second  proviso  is 
that  it  was  intended  to  apply  to  the  smaller  counties  of 
the  state  not  included  in  the  first  proviso.  Counties  of 
more  than  25,000  inhabitants  having  been  already  pro- 
vided for,  it  w^as  thought  that  it  might  happen  in  some 
of  the  smaller  counties  that  the  duties  of  the  oflBcers 
mentioned  would  be  su(*li  as  to  re(]uire  one  or  more  as- 
sistants or  deputies.  In  such  case  the  treasurer  might 
apply  to  the  county  board  for  assistants,  who  might  allow 
them  and  prescribe  the  number  of  deputies  or  assistants 
and  fix  their  compensation,  which  of  course  could  not  be 
more  than  |700  each  in  the  smaller  counties. 

The  legii^lature  of  19(1  '>  recognized  tlie  apparent  uncer- 
tainty of  the  statute,  and  again  amended  the  law  by 
inserting  some  more  definite  provisions.  Among  others 
so  inserted,  is  the  provision  that  in  counties  having  over 
25,000  and  less  than  60,000  inhabitants  the  treasurer  shall 
be  furnished  one  deputy  or  chief  clerk  with  a  sahiry  of 
f  1,400;  a  clerk  with  a  salary  of  |1,000,  and  another  clerk 
with  a  salary  of  f  GOO,  increasing  the  amount  that  may  be 
expended  for  assistants  to  the  county  tr(»asurer  in  coun- 
ties of  this  class  to  |3,000.  If  we  say  that  by  the  act  of 
1901  all  counties  are  divided  into  classes  with  reference 
to  the  work  of  the  county  treasurer,  and  that  in  those  of 
one  class  having  over  25,000  and  under  60,000  inhabitants 
the  treasurer  is  allowed  assistants,  whose  combined  sala- 
ries may  be  $2,400,  and  in  all  counties  having  25,000  or  less 
the  rule  of  the  second  proviso  obtains,  w^e  shall  give  effect 
to  both  the  provisos,  and  with  that  construction  the  act  is, 
in  that  respect  at  least,  consistent  with  itself. 

The  second  contention  of  the  county  is  that  the  last, 
proviso  of  the  act  applies  to  all  counties,  and  that  in  this 
case  the  county  board  did  not  find  that  the  assistants  em- 
ployed by  the  county  treasurer  were  necessary,  and  did  not 
prescribe  the  number  of  deputies  or  assistants,  nor  the 
time  for  which  they  might  be  employed,  nor  the  compensa- 
tion that  each  should  receive.    The  trial  court  found  that 
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the  county  by  ita  «ettl«Miient  with  the  tiT 
knowledge  on  the  part  of  the  board  th 
had  employed  a»KisitiiiitR,  and  had  paid  thf 
top:ether  amounted  to  the  full  sum  of  ?2 
act  of  the  county  treaRnrer  in  employing 
which  was  a  aubstantial  compliance  wit 
that  regard.  We  think  that  if  it  must  1 
lawt  proviso  of  the  statute  applies  to 
more  than  25,000  inhabitants,  which  seer 
which  we  do  not  find  it  necessary  to  decitl 
was  riglit  in  holding  that  the  action  of  t 
was  a  ratification  of  the  employment  of 
by  the  county  treasurer.  It  is  a  general 
officers  may  ratify  such  acts  as  they  could 
and  we  Hce  uo  reason  for  refusing  to  apply 
case.  The  record  shows  that  the  treasui 
fore  the  county  board  and  explained  to 
of  the  office,  and  tiiat  the  meniliers  of  the  1 
assistants  were  being  employed  and  wh 
were  rendering,  and  that  the  action  of  tl 
within  the  provisions  of  tlie  statute,  and  i 
the  services  were  rendered  aud  the  emp 
paid  by  the  treasurer,  the  board  approvei 
and  we  see  do  reason  why  the  county  shoi 
by  this  action  of  the  board. 

In  this  view  of  the  law,  the  judgmeni 
court  is  correct,  and  is 


JOSEl*H  KOVAHIK,  APPELLANT,  V.  SALINE  CO 

FnxD  Apru.  9,  1910.     No.  15,S13 

1.  Bridgea;  Dbtt  in  Mai.ntainiso.  "In  constructlt 
a  bridge  for  public  use.  a  municipality  Is  not 
by  the  ordinary  business  use  ot  tbe  structure, 
provide  for  what  may  be  tairly  anticipated 
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commodation  of  the  public  at  large  in  the  various  occupations 
which,  from  time  to  time,  may  be  pursued  in  the  locality  where 
it  is  situated."    Seyfer  v.  County  of  Otoe,  66  Neb.  566. 

2. :    PREsuMrnox.    "A  party  attempting  to  cross  a  bridge  which 

is  a  part  of  a  highway  in  the  absence  of  notice  to  the  contrary,  or 
facts  sufficient  to  put  him  on  inquiry,  has  a  right  to  assume  that 
it  is  reasonably  safe  for  the  accommodation  of  the  public  at  large 
in  the  various  occupations  pursued  in  the  locality  where  the 
bridge  is  situated."    City  of  Centrxil  City  v.  Marquis,  75  Neb.  233. 

3.  :   .    The  sufficiency  and  state  of  repair  of  bridges  upon 


public  highways  referred  to  in  section  117,  ch.  78,  Comp.  St.  1909, 
must  be  applied  to  the  uses  to  which  a  bridge  is  ordinarily  ex- 
posed prior  to  and  at  the  time  of  the  accident  by  which  it  may 
be  claimed  injury  to  person  or  property  was  suffered.  It  should 
be  sufficient  to  meet  the  present  ordinary  necessities  of  the  public. 

Appeal  from  the  district  court  for  Saline  county: 
Leslie  G.  Huud,  Judge.    Reversed. 

Hartos  &  litirtos  and  Hally  Woods  &  Pound,  for  ap- 
pellant. 

Ralph  D.  Brown  and  Olenn  N.  V enrich,  contra, 

Reese,  C.  J. 

This  action  was  instituted  in  the  district  court  for 
Saline  county  for  the  purpose  of  recovering  the  value  of  a 
traction  steam  engine  and  threshing  machine  which  were 
practically  destroyed  by  the  bi*eaking  and  falling  of  a 
bridge  across  Hlue  river  in  said  county.  A  bridge,  known 
as  a  "King  Iron  Bridge",  was  constructe<l  across  said 
river  in  1891,  the  same  being  composed  of  material  taken 
from  another  location  where  it  had  served  as  a  similar 
bridge  from  1876  until  its  removal  to  the  location  where 
the  alleged  accident  occurred.  The  suit  is  for  the  value 
of  the  property  destroyed  by  and  in  the  wreck.  Tlie  de- 
fendant filed  its  answer  traversing  the  averments  of  the 
petition  in  all  matters  not  admitted,  and  presented  a 
counterclaim  for  the  damages  arising  from  the  injury  to 
the  bridge  in  question.    Suitable  replies  were  filed,  and  the 
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issues  were  fully  made  up.  It  is  not  doomed  necessary 
to  further  notice  the  pleadings,  as  they  appear  to  have 
been  avoII  and  properly  formed  and  contain  all  necessary 
issues  for  a  case  of  the  kind.  A  jury  trial  was  had  which 
resulted  in  a  verdict  in  favor  of  defendant  upon  the  de- 
mand of  plaintiff  and  in  favi.r  of  i>l:iintiff  upon  the  cross- 
d(»mand  of  defendant,  which  was,  in  effect,  that  neither 
party  was  guilty  of  negligence  or  had  any  cause  of  action 
against  the  other.     Plaintiff  appeals. 

A  large  volume  of  evidence  is  pres(»nted  in  the  bill  of 
exceptions  and  which  is  conflicting  in  many  important 
particulars.  It  is  disclosed  that  plaintiff  was  the  owner 
of  a  m  horse  power  tracticm  engine  and  threshing  machine 
of  the  combined  weight  of  from  25,000  to  30,000  pounds, 
and  that  he  attejni)ted  to  cross  the  bridge  in  question  with 
his  outfit,  when  the  bridge  went  down,  destroying  the 
machinery — or  nearly  so — and  injuring  the  bridge  struc- 
ture to  such  an  extent  as  to  render  many  parts  of  it  prac- 
tically worthless.  The  span  of  the  bridge  was  90  feet  and 
was  what  is  known  as  a  "rainbow  truss.''  Plaintiff  testi- 
fied that  he  pulled  up  on  to  the  edge  of  the  bridge  far 
enougli  to  cause  the  front  wheels  of  the  thresher  to  pass 
over  the  caps  of  the  bridge  at  that  end  to  prevent  it  from 
running  backward  off  the  approach,  then  slackened  the 
speed  of  the  engine  and  uncoupled  the  thresher  by  drawing 
the  i)in  which  held  it  to  the  engine,  for  the  purpose  of 
leaving  the  thresher  to  be  drawn  across  by  a  team  after 
the  (^ngine  had  passed  over,  when  the  bridge  gave  way,  pre- 
cipitating him  and  the  engine  tp  the  river  some  18  or  20 
feet  b(»low,  followed  by  the  thresher.  This  appears  to 
have  been  the  custom  of  the  OAvners  of  threshing  outfits 
where  the  strength  and  stability  of  bridges  were  not  known 
to  be  ample,  and  where  the  approach  was  so  steep  as  to 
render  the  pulling  of  the  thresher  on  to  the  bridge  with 
a  team  impracticable.  It  is  claimed  by  the  county  that 
the  circumstances  and  conditions  appearing  after  the 
wr(»ck,  taken  in  connection  with  statements  alleged  to 
have  been  made  by  plaintiff  after  the  accident,  show  that 
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the  thresher  was  not  uncoupled  from  the  engine^  and  that 
plaintiff  attempted  to  cross  with  the  two  machines  coupled 
together,  and  thereby  negligently  imi)osed  a  greater  strain 
upon  the  bridge  than  it  could  support.  There  was  evi- 
dence tending  to  show  that,  at  the  time  the  bridge  was 
originally  constructed  in  1876  and  removed  in  1891,  the 
method  of  transjK)rtation  of  heavy  loads  over  highways 
and  bridges  of  the  county  was  with  lighter  appliances 
than  during  the  year  1907,  when  the  accident  occurred; 
that  there  were  heavier  engines  and  threshers  in  use  in 
1907  than  plaintiff's,  some  engines  being  of  the  capacity 
of  26  horse  power.  It  is  contended  by  defendant  that  if 
the  bridge  was  of  suflBcient  strength  in  1891  to  support 
the  heaviest  loads  then  in  common  use,  and  that  as  re- 
paired in  1906  it  was  continued  to  be  of  that  strength  and 
capacity,  the  county  had  performed  its  whole  duty  to  the 
public,  and  could  not  be  held  for  accidents  occurring  by 
reason  of  the  common  use  of  heavier  loads,  so  increased 
after  the  original  construction  of  the  bridge,  and  in  sup- 
port of  that  theory  refers  to  the  evidence  which,  with 
practical  unanimity,  shows  that  at  that  time  (1876  and 
1891)  the  traction  engines  in  common  use  were  6,  8  and 
10  horse  power,  and  therefore  much  lighter  than  those 
which  came  into  common  use  at  a  later  date.  As  to  the 
strength  and  capacity  of  the  bridge  to  sustain  loads,  in 
addition  to  its  own  weight,  with  safety,  there  was  also  a 
conflict.  One  engineer,  who  examined  it  soon  after  tlie 
accident  and  took  measurements  of  many  of  its  parts, 
condemned  the  bridge  in  very  positive  terms,  while  other 
witnesses  who  had  had  experience  as  contractors  and 
builders,  and  who  showed  expert  knowledge,  deemed  it 
sufficient. 

Complaint  is  made  by  plaintiflf  of  the  eighth  instruction 
given  to  the  jury  by  the  court  upon  its  own  motion :  It  is 
as  follows:  "A  county  cannot  be  held  as  an  insurer  of 
those  who  have  occasion  to  use  a  county  bridge.  If  the 
defect  in  a  bridge  from  which  injury  and  damiiges  occur 
to  the  i)erson  using  it  is  a  latent  defect,  not  discernible 
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from  the  ordioarv  tests  and  examiDations  q 
uticertaiQ  itB  condition,  and  if  those  char 
examinations  have  not  heen  negligent  in 
that  regard,  the  county  cannot  be  held  liab 
caused  t^  such  latent  and  undiscoyered  del 
connties  bound,  when  constructing  bridges 
uses  not  then  known  and  existing,  which  ; 
the  ordinary  experience  at  the  time  of  the  I 
bridge.  So,  in  repairing  said  bridges,  the 
performed  their  whole  legal  duty  when  tliey 
in  as  good  condition  of  strength  and  soui 
niake  them  as  secure  as  new  bridges  of  the  : 
plan." 

The  principal  objection  is  made  to  the  c 
of  the  instruction,  wherein  the  jury  were  t 
<-ountit's  bound,  when  constructing  bridges, 
uses  not  then  known  and  existing,  which  i 
the  ordinary  experience  at  the  time  of  the  t 
bridge.  So,  in  repairing  said  bridges,  the 
performed  their  whole  legal  duty  when  ( 
them  in  as  good  tcmdition  of  strength  and 
will  make  tliem  as  secure  as  new  bridges  of 
and  plan."  There  can  be  no  reasonable  doul 
obligation  of  a  county  in  counection  with  i1 
ctmtinuiug,  and,  in  some  degn'e,  a  shifting 
117,  ch.  78,  Comp.  St.  1909,  provides:  "If  s 
happens  to  any  person,  his  team,  carriage,  i 
erty  by  means  of  insufficiency,  or  icant  o) 
highway  or  bridge,  which  the  county  or  coue 
to  keep  in  repair,  the  person  sustaining  the 
recover  in  a  case  against  the  county",  etc. 
clearly  imposes  upon  the  counties  of  the  s 
of  maintaining  the  sufficiency,  as  well  as  t 
their  bridges;  and  in  8eyfer  v.  County  of  i 
566,  it  was  held,  and  is  stated  in  the  sylla 
constructing  and  maintaining  a  bridge  for 
municipality  is  not  limited  in  its  duty  by 
busiue.ss  use  of  the  structure,  but  is  required 
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what  may  be  fairly  anticipated  for  the  proper  aeeommoda- 
tion  of  the  public  at  large  in  the  various  occupations 
whicli,  from  time  to  time,  may  be  pursued  in  the  locality 
where  it  is  situated."  In  City  of  Central  City  v.  Marquis, 
75  Neb.  233,  at  pages  240,  241,  the  commissioner  in  writing 
the  opinion  says:  "The  evidence  show^s  conclusively  that 
the  use  of  traction  engines  on  the  highways  in  that  local- 
ity had  been  common  for  some  years.  Therefore  the  use 
of  the  bridge  in  moving  such  engines  was  one  which 
might  have  been  fairly  anticipated  by  the  defendant  and 
for  which  it  was  bound  to  provide." 

The  sufficiency  and  state  of  repair  referred  to  in  the 
section,  as  above  quoted,  must,  of  necessity,  refer  to  the 
uses  to  which  a  bridge  is  exposed  at  and  about  the  time 
of  the  happening  of  the  accident.  Any  other  conclusion 
would  admit  of  the  construction  of  a  bridge  sufficient  for 
present  necessities,  but  which  would  be  clearly  inade- 
quate 50  or  75  y(»ars  thereafter.  The  evidence  tended  to 
show  that  the  usual  "life"  of  a  bridge  of  the  class  to 
which  the  one  in  question  belonged  is  from  50  to  75  years. 
The  plan  of  this  bridge  was  adopted  in  1876,  and  the 
iron  framework  constructed  at  that  time.  At  that  date 
the  country  in  Saline  county  was  but  slightly  developed, 
and  was,  to  all  intents  and  purposes,  a  new  country.  In 
the  more  than  30  years  intervening  between  that  time  and 
the  date  of  the  accident  in  1907,  the  country  had  been 
brought  under  a  high  state  of  cultivation,  and  the  burdens 
imposed  upon  bridges  on  the  public  highways  have  fully 
kept  pace  with  improvements  and  the  changes  in  the 
method  of  transportation.  At  the  time  of  the  original 
construction  of  the  bridge  the  appliances  used  in  trans- 
portation are  shown  to  have  been  comparatively  light. 
The  fact  that  the  bridge  was  removed  in  1891  and  placed 
in  the  position  where  the  accident  occurred,  or  repaired 
in  1906,  can  make  no  difference  as  to  defendant's  liability. 
The  whole  question  as  to  the  sufficiency  of  the  bridge  to 
meet  the  usual  and  ordinary  demands  of  the  public  must 
be  measured  by  wliat  those  demands  were  at  and  prior  to 
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the  date  of  ifa  fall.  It  is  true  tliat  the  coun 
held  liable  for  tlic  lu'tjlifjent'e  of  persons  injui 
proiK-rty  may  l»e  daui.iged  or  destroyed,  or  : 
otcurring  from  nniisual  and  unreasonable  h 
its  bridges,  but  its  duties  and  obligations  mi 
with  the  reasonable  netessities  of  tlie  public, 
as  claimed  by  plaintiff,  tliat  engines  and  thr* 
of  the  size  and  weight  of  liis  were  in  conu 
were  of  necessity  removed  from  place  to  pb 
alon<;  the  Iiighways  and  ad-oss  streams  and 
Imrdeu  was  upon  the  county  to  provide  suita 
and  bridges  to  the  same  extent  as  if  they  had 
mon  use  at  tlie  time  the  bridge  was  consti 
paired.  The  fact  that  a  bridge  of  a  certnii 
l)lan  was  at  one  time  suitable  and  sufiicien 
Kiamb:  of  the  public  is  not  conclusive  proof 
continue  so,  notwithstanding  the  change  of 
of  tlie  public  at  a  later  date.  The  evidence  to 
a  change  In  the  size  and  weight  of  tractio 
common  use  some  years  before  the  accident  o 
obligation  of  the  county  to  maintain  the  "s; 
the  bridge  would  have  to  be  measured  thi 
absence  of  negligence  on  the  part  of  the  per 
danuige.  In  the  syllabus  to  City  of  Central 
quis,  supra,  it  is  said:  "A  party  attemptii 
bridge  which  is  a  part  of  a  highway  in  th 
notice  to  thfe  contrary,  or  facts  sufficient  tc 
inquiry,  has  the  right  to  assume  that  it  1 
safe  for  the  accommodation  of  the  public  at 
various  occupations  pursued  in  the  locallt 
bridge  is  situated."  We  are  of  the  opinion  t 
cried  in  giving  the  part  of  the  instruction  tc 
euce  is  made.  If  the  contention  of  plainti 
that  engines  of  the  size  and  weight  of  his  wei 
use  at  and  for  any  reasonable  time  before  tb 
was  the  duty  of  the  county  to  see  to  it  that  tl 
capable  of  meeting  any  ordinary  demand.  ^ 
a  reasonable  rule,  and,  while  contrary  decisi 
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by  defendant,  it  is  well  supported  by  autliority.  Ander- 
son V,  City  of  Hf.'doufL  79  Minn.  88;  Yordy  v.  Marshall 
County,  80  la.  403;  ^rhlcnsig  v.  Monona  County,  120  la. 
625;  Perry  v.  Clarke  County,  120  la.  96;  Commissioners 
V.  Coffnian,  60  Ohio  Ht.  527.  We  do  not  mean  by  this  to 
announce  an  inflexible  rule  that  it  is  the  duty  of  the 
county  to  provide  safe  passage  for  extraordinary  heavy 
loads  at  each  and  all  of  its  bridges  across  streams.  It 
might  be,  in  counties  where  bridge  burdens  are  heavy,  as 
with  defendant,  that  with  safe  bridges  at  reasoniible  dis- 
tances apart,  and  suitable  notices  of  warning  ccmspicu- 
ously  posted  at  others  giving  their  capacity  when  not 
considered  sufficient  for  loads  exceeding  a  certain  weight, 
the  requirements  of  the  law  might  be  met.  That  question, 
however,  is  not  involved  in  this  case  and  is  not  decided. 

As  we  have  seen,  the  bridge  was  repaired  to  some  ex- 
tent in  1906.  Plaintiff  requested  the  court  to  give  the  fol- 
lowing instruction  to  the  jury :  "In  maintaining  a  bridge 
for  public  use,  the  county  is  not  limited  in  its  duty  by  the 
ordinary  business  use  of  the  structure,  nor  is  it  bound  to 
provide  for  the  support  of  extraordinary  or  unreasonably 
heavy  loads;  but  it  is  only  required  to  provide  for  what 
may  be  fairly  anticipated  for  the  proper  accommodation 
of  the  public  at  large,  in  the  various  occupations  which 
from  time  to  time  may  be  pursued  in  the  locality  where 
the  bridge  is  situated.  Whether  or  not  the  county  should 
have  'fairly  anticipated  the  use  of  traction  engines  in  the 
conununity  at  the  time  it  was  repaired  is  for  you  to  de- 
termine from  the  evidence  before  you."  This  instruction 
was  refused.  We  think  it  a  fair  statement  of  the  law  and 
should  have  been  given;  at  least,  it  was  as  favorable  to 
defendant  as  it  was  in  anywise  entitled  to  or  could  rea- 
sonably have  expected. 

A  number  of  other  alleged  errors  are  presented  by  plain- 
itff,  but  it  is  believed  that  they  need  not  be  considered  as 
they  will  probably  not  arise  upon  another  trial. 

The  judgment  of  the  district  court  is  reversed  and  the 

cause  is  remanded  for  further  proceedings. 

Beversed. 
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State,  ex  kel.  Cuhistian  Hansen,  appe 

CARHiro,   APPELLANT. 

FiLBi>  April  9,   1910.     No.  15.98B. 


2.  .     "The  style  of  all  prooesB  Bhall  be,  "The  i 

— county.'       It  shall   be   under   the   seal   i 

whence  the  same  shall  Issue,  shall  be  signed 
dated'  the  day  It  Issued."    Code,  sec.  SSU. 

3.  .    "All  writs  and  orders  for  provisional  ren 

of  every  kind,  shall  be  issued  by  the  clerks  of  t- 
Code,  see.  SSS. 

i.  Uandamus:    Iksuance  of  Writ.     The  provisions 

the  code,  requiring  that  the  allowance  ot  the  i 

must  be  Indorsed  on  said  writ  signed  by  a  ] 

granting  It,  does  not  authorize  the  Judge  to  Issi 

alternative  or  peremptory.     The  order  atlowing 

is  the  extent  of  his  power.    It  is  for  the  rk'rk  ol 

ot  the  county  where  the  suit  U  pending  to  Isaui 

tlcated  by  the  seal  of  the  court. 
6.  :  .    A  writ  ot  mandamus  cannot  be  li 

the  petition  therefor  Is  filed  in  the  ofSce  of  1h< 

trlct  court  and  the  writ  allowed  by  the  judge. 

Appp:al  from  tii«  district  cuurt  for  K( 
UAitKi'  a.  Dlmian,  JruuE.     Hvcirnfd  ana  aiainntsKu.. 

P.  L.  i'unico  aad  Lewis  V.  Paulson,  for  appellant. 

M.  D.  Kill!!,  iiiiitra. 

Reese,  C.  J. 

This  is  an  appeal  from  tlie  district  court  for  Kearney 
county.  On  the  14tli  day  of  .Si-ptcuiber,  1908,  relator 
priisentcd  to  tlii;  Iliioorable  Harry  S.  Uuiigan,  the  judge  . 
of  tlie  (listrirt  court  of  tlie  tenth  jtidicial  district,  in  the 
city  of  ISIuoiniiigton,  in  Franlilin  county,  a  motion,  peti- 
tion and  aflidavit  by  whitii  a  i>erPiiiptory  writ  of  mau- 
damoB  n'a»  souglit  against  the  defendant,  tlie  county  judge 
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of  Kearney  county,  requiring  him  to  change  the  record  of 
the  date  of  a  judgment  rendered  by  him  against  relator. 
It  was  alleged  in  the  petition  that  on  a  date  not  named 
one  Christian  Peterson  commenced  an  action  against  re- 
lator and  another  to  recover  an  amount  claimed  to  be  due 
for  merchandise  alleged  to  have  been  sold  the  defendants 
in  said  action ;  that  the  summons  was  duly  served,  and 
on  the  date  therein  named  (August  24)  the  parties  ap- 
peared, the  cause  was  tried,  submitted  and  taken  under 
advisement  by  defendant  until  the  26th  day  of  August, 
1908,  at  the  hour  of  10  o'clock  A,  M.;  that  on  said  date 
(August  26)  the  defendant  was  absent  from  his  oflSce, 
and,  as  relator  was  informed  and  believed,  "was  absent 
from  Kearney  county,  Nebraska,  and  nothing  was  done  on 
said  date  relative  to  said  cause'';  that  nothing  was  done 
in  said  cause  until  on  or  about  the  2d  day  of  September, 
1908,  and  that  on  or  after  said  day,  the  exact  date  being 
unknown  to  relator,  defendant  entered  the  judgment 
against  relator  for  the  sum  of  $24.60,  and  costs,  but  dated 
the  entry  thereof  back  to  August  26,  the  date  to  which  the 
cause  had  been  tafien  under  advisement;  that  at  the  date 
of  tlie  actual  entry  of  the  judgment  defendant  lost  juris- 
diction of  the  cause  and  had  no  authority  to  render  such 
judgment;  that  on  the  8th  day  of  September,  1908,  relator, 
believing  that  the  judgment  had  been  rendered  September 
3d,  filed  his  bond  for  appeal,  which  was  duly  approved 
and  filed  by  defendant,  but  that  owing  to  the  judgment 
having  been  dated  August  26,  the  time  for  appeal  having 
expired,  relator  would  be  deprived  of  his  right  of  appeal. 
Averments  of  demand  and  refusal  were  made.  The  prayer 
was  that  a  peremptory  writ  issue  commanding  defendant 
to  change  tl>e  date  of  the  judgment  upon  his  docket.  The 
petition  was  sworn  to  by  relator's  attorney,  and  there- 
with was  presented  an  affidavit  by  the  same  person,  re- 
citing substantially  the  same  facts.  A  paper,  designated 
"alternative  writ",  was  issued  by  the  district  judge,  re- 
citing that  the  cause  came  on  for  hearing  at  chambers  in 
32 
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the  city  of  Blooinington,  and  a  number  ol 
were  set  out  in  numerical  order  up  to  nni 
ber  12,  wliicb  it  is  liardly  deemed  necessi 
cept,  perliaps,  number  10,  wherein  it  ia 
county  judge  (defendant)  had  lost  jurist 
cause  at  the  time  the  purported  judgmei 
and  that  said  judgment  is  void,  the  cone! 
being  as  follows:  "Wherefore  it  is  order 
that  the  defendant  herein,  the  county 
county,  at  once  correct  his  records  to  ci 
facta  herein  stated,  to  wit,  that  the  said 
tered  of  reetird  as  of  Septemter  3d,  1908, 
cause  on  or  before  September  17,  1908,  w 
fuse  so  to  do."  This  was  signed  by  the  ji 
papers  were  returned  to  Minden,  to  or 
shown,  and  a  copy  of  these  findings  was 
feudant,  and  thereafter  the  papers  were  ; 
of  the  clerk  of  the  district  court.  Upon 
return  day,  defenrlant  made  a  special  aj 
ing  to  the  legality  of  the  proceeding 
grounds;  one  being  that  as  no  action  wai 
district  court  at  tlie  time  of  the  applical 
to  the  judge,  or  its  issuance,  nor  yet  at 
service  of  the  copy  upon  defendant,  the 
tailed  were  void.  The  objections  were  o 
order  for  a  peremptory  mandamus  was  c 
and  a  paper  issued  similar  to  the  first  oi 
with  the  words,  "Wherefore  it  is  order* 
that  the  defendant  herein,  the  county  judg 
at  once  correct  his  records  to  conform  witl 
stated,  to  wit,  that  said  judgment  be  entt 
of  September  3d,  1908",  and  which  wa 
judge,  and  not  by  the  clerk,  nor  under 
court.  There  does  not  appear  to  have 
citation  or  other  paper  signed  or  issued  1 
does  the  order  issued  run  in  the  name  of 
It  is  provided  by  section  880  of  the  cod 
of  all  process  shall  be,  'The  State  of  Nel 
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county.'  It  shall  be  under  the  seal  of  the  court  from 
whence  the  same  shall  issue,  shall  be  signed  by  the  clerk, 
and  dated  the  day  it  issued."  By  section  883  it  is  pro- 
vided that  "all  writs  and  orders  for  provisional  remedies 
and  process  of  every  kind,  shall  be  issued  by  the  clerks 
of  the  several  courts.  Before  they  shall  be  issued,  a  pre- 
cipe shall  be  filed  with  the  clerk,  demanding  the  same; 
which  precipe  shall  be  for  the  direction  of  the  clerk,  and 
not  material  to  the  papers  in  the  case  after  the  issuing 
of  such  writ  or  process.''  It  is  also  provided  by  section 
24,  art.  VI  of  the  constitution,  that  "all  process  shall  run 
in  the  name  of  ^The  State  of  Nebraska.' " 

An  examination  of  the  process  issued  in  this  case  shows 
that  every  provision  of  these  sections  has  been  violated, 
or,  to  say  the  least,  ignored.  Section  650  of  the  code  pro- 
vides: "The  allowance  of  the  writ  (of  mandamus)  must 
be  indorsed  thereon  signed  by  a  judge  of  the  court  grant- 
ing it,  and  the  writ  must  be  served  personally  upon  the 
defendant.  If  the  defendant  duly  served  neglect  to  re- 
turn the  same,  he  shall  be  proceeded  against,  as  for  a  con- 
tempt." While  this  section  does  not  permit  the  issuance 
and  service  of  the  writ  until  it  is  allowed  and  granted 
"by  a,  judge  of  the  court  granting  it",  yet  we  know  of  no 
statute  authorizing  the  judge  to  issue  the  writ,  either 
alternative  or  peremptory,  without  the  seal  of  the  court, 
as  was  done  in  this  case.  The  petition  should  have  been 
filed  with  the  clerk,  and  the  writ  allowed  by  the  judge 
issued  by  the  clerk,  and  then  served  upon  the  defendant. 
The  course  of  procedure  is  plainly  given  by  the  constitu- 
tion and  statutes,  and  should  be  followed.  The  effect  of 
other  irregularities  need  not  be  noticed. 

We  are  compelled,  therefore,  to  hold  the  whole  proceed- 
ing in  the  district  court  void.  The  judgment  of  the  dis- 
trict court  is  reversed  and  the  case  dismissed. 


Bbvbbsbd  and  dismissbp, 


1  / 
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William  J.  Mansfield,  appellant,  v.  D- 

ET  AL.,  appellees. 

FasD  Apbo.  9,  1910.     No.  15,931 

XortgAgea:  PoBECLoeuBs:  RBDaMPTiON:  E:it'roppEE 
mortgagee  Is  made  a  partr  to  an  action  to  fi 
gages  b7  the  name  In  which  he  has  accepted  hi 
by  publication  of  summona  In  that  name,  has 
pendency  of  the  foreclosure  proceedings,  mak< 
and  thereby  aecertalns  the  value  of  the  n: 
eatlsBee  himself  that  his  security  Is  valuelese 
bis  mortgage  notes,  makes  no  defense,  present 
open  the  decree,  with  full  knowledge  that  pro 
will  bid  at  the  foreclosure  sale  and  Invest  i 
purchase  of  the  mortgaged  premises,  and  falli 
assert  his  rights  therein,  he  ebould,  after  the 
Qve  years  thereafter,  be  estopped  from  mat 
against  the  purchaser  at  the  Judicial  sale,  or  tl 
him,  to  redeem  from  the  prior  Incumbrancei 
mortgage. 

Appeal  from  the  district  court    for 
Geobge  F.  Cobcohan,  Judge.    Affirmed. 

Matt  iliUer,  for  appellant. 

Aldrich  d  Fuller,  contra. 

Barnes,  J. 

Action  by  a  junior  mortgagee  to  rede 
estate  from  prior  mortgages  and  for  a  f 
fendants  had  judgment,  and  the  plaintiff 

The  facts  are  not  in  dispute,  and  it  a] 
record  that  on  the  21st  day  of  September, 
P.  Kilgore,  who  theretofore  had  been,  an 
owner  of  the  soutlieast  quarter  of  section 
north,  of  range  1  east,  in  Butler  countj 
gether  with  his  wife,  executed  and  delivei 
tiff,  William  J.  Mansfield,  a  mortgage  o 
to  secure  the  payment  of  a  promissory  n 
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of  f  1,032,  due  on  the  21st  day  of  September,- 1900,  with 
certain  coupon  interest  notes  attached  for  |61  each,  pay- 
able on  the  21st  day  of  September  of  each  year,  succes- 
sively, from  and  after  the  date  of  the  execution  of  the 
mortgage,  to  and  including  the  year  1900 ;  that  theretofore 
Kllgore  Jiad  executed  certain  other  mortgages  on  tJie  same 
land  as  follows:  One  to  Fayette  L.  Rounds  for  f  1,000, 
covering  the  south  80;  one  to  Ira  Davenport  for  |800  upon 
the  north  80;  one  to  Dwight  Carey  for  |1,400,  and  one  to 
(leorge  P.  Sheesley  for  f230  upon  the  entire  quarter  sec- 
tion; that  in  the  vear  1897  Rounds  instituted  foreclosure 
proceedings  making  the  plaintiff  and  all  other  lien-holders 
parties  thereto.  Cross-petitions  in  that  action  were  filed 
by  Davenport  and  Carey,  and  service  was  had  upon  the 
plaintiff,  as  W.  J.  Mansfiehl,  by  publication.  A  decree  of 
foreclosure  was  entered  upon  Carey's  cross-petition,  in 
which  the  court  found  and  declared  the  priority  of  liens 
and  the  amounts  due  thereon,  the  plaintiff  herein  being* 
decreed  to  be  the  fifth  lien-holder.  In  1898  the  premises 
were  sold  under  the  decree  to  C.  H.  Aldrich,  trustee,  for 
one  Helen  T.  Campbell,  and  the  purchase  price  was  ab- 
sorbed by  the  four  prior  liens.  In  1901  Helen  T.  Campbell 
sold  and  conveyed  the  premises  of  the  defendant,  Louis 
Henfling,  who  is  the  present  owner,  who  went  into  posses- 
sion and  has  made  valuable  improvements  thereon.  In  tJie 
foreclosure  proceedings  above  mentioned,  plaintiff  Mans- 
field, as  above  stated,  was  served  by  publication,  he  being 
a  nonresident  of  this  state.  It  appears,  however,  that  he 
had  actual  notice  of  the  proceedings,  and  before  any  decree 
was  rendered  therein  he  wrote  to  one  S.  H.  Steele,  an  at- 
torney at  David  City,  and  asked  him  to  ascertain  the  exact 
nature  and  extent  of  all  the  liens  on  the  premises  and  the 
order  of  their  priority.  Steele  made  this  examination, 
and  wrote  a  letter  to  the  plaintiff,  in  which  he  gave  in 
detail  all  of  the  proceedings,  the  amounts  and  order  of 
priority  of  the  respective  liens,  how  service  was  obtained 
on  each  of  the  defendants,  including  himself,  and  the  then 
status  of  the  case.    At  that  time  Kilgore  was  in  default 
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of  his  payments  to  plaintiff,  and  a  cans 
accrued  upon  his  mortgage.  The  plaint 
this  inforniation,  paid  the  attorney  his  f 
matter  iio  further  attention.  Thereafter 
sustain  business  relations  with  Kilgore,  i 
ant,  and  dealt  with  a  resident  agent  in  R 
several  years  after  the  teniiination  of  the 
eeediugs.  In  1902  he  sold  an  adjoining  pie 
he  owned  to  the  defendant  Heufling,  who, 
had  bought  the  Kilgore  land  from  Heli 
However,  he  neglected  to  commence  fore 
ings  until  all  tiie  coupon  interest  notes 
barred  by  the  statute  of  limitations.  He 
to  collect  them,  or  secure  the  payment 
note,  and  never  made  any  application  to 
in  the  foreclosure  case.  In  fact,  lie  took 
]>remiees  whatever  until  the  comnienocTn 
in  November,  1905.  Upon  this  stiite  of  tl 
trict  court  found  that  plaintiff  was  guilt 
dismissed  bis  action  for  want  of  equity. 

Plaintiff  assails  the  decree  of  the  distric 
grounds:  First,  that  the  court,  in  the  ori; 
])roceedings,  acquired  no  jurisdiction  over 
he  alleges,  bis  true  name  is  William  Jame 
therefore  he  is  not  bound  by  the  decree  i 
ond,  that  he  was  not  guilty  of  laches,  as  1 
trict  court,  because  he  commenced  this  ac 
closure  of  his  mortgage  well  within  the  t 
the  statute  of  limitations. 

Considering  the  first  (juestion,  it  may 
district  court  adopted  plaintifTs  theory 
bound  by  the  decree  of  the  foreclosure,  ai 
this  court  are  of  the  same  opinion. 

Plaintiff's  second  contention  is  not  wit 
port  in  the  authorities,  many  of  which  be 
not  be  held  guilty  of  laches  in  instituti 
ceedings  if  they  are  commenced  within  t 
statutory  limitations.     While  this  is  tru 
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be  guilty  of  such  conduct  as  will  amount  to  at  least  an 
equitable  estoppel,  and  we  think-  the  facts  of  this  case 
brini?  the  plaintiff  well  within  that  rule.  The  record  dis- 
closes beyond  question  that  plaintiff's  mortgage  consti- 
tuted a  fifth  lien  upon  the  premises  in  question;  that 
when  tJie  decree  was  rendered  in  the  Rounds  foreclosure 
proceeding  the  value  of  the  land  was  insufficient  to  sat- 
isfy the  four  prior  liens;  that  the  proceedings  in  that 
case  were  regular,  with  the  single  exception  that  the 
plaintitT  herein  was  made  a  defendant  in  tliat  suit  by  the 
name  of  W.  J.  Mansfield  in  place  of  William  James  Mans- 
field, which  he  now  contends  is  liis  true  name.  That  plain- 
tiff had  actual  notice  of  the  pendency  of  that  action  is 
frankly  conceded  by  his  counsel.  It  is  not  contended  that 
the  land  wlien  sold  under  the  decree  in  tliat  case  brought 
less  than  its  actual  value.  It  is  also  sliown  that  the 
proceeds  of  the  sale,  when  applied  to  the  payment  of  the 
four  prior  liens,  not  only  failed  to  satisfy  them,  but  left 
a  deficiency  thereon;  that  with  full  knowledge  of  those 
facts  defendant  abandoned  any  attempt  to  enforce  his 
mortgage  lien  or  collect  his  mortgage  debt,  and  it  is  now 
conceded  tJ>at  but  for  the  recent  unusual  and  unprece- 
dented rise  in  the  value  of  real  estate  in  Bnitler  county 
he  would  never  have  commenced  this  action.  It  tlius  ap- 
pears that^plaintiff  abandoned  his  security,  and  it  is  shown 
that  he  ha^  lost  the  notes  which  were  secured  by  the 
mortgage  in  question.  It  further  appears  that  having 
full  knowledge  of  the  pendency  of  the  foreclosure  pro- 
ceedings, and  well  knowing  that  the  land  embraced  in 
his  mortgage  would  be  offered  at  the  foreclosure  sale, 
wherein  the  public  would  be  expected  to  purchase  it  ui)on 
the  faith  and  credit  of  such  proceedings,  he  took  no  st(»ps 
whatever  to  assert  his  lien,  either  at  that  time  or  until 
long  after  the  defendant  Henfling  had  purcluised  and 
paid  full  value  therefor,  and  had  made  valuable  and 
lasting  improvements  thereon.  We  are  therefore  of  opin- 
ion that  by  reason  of  the  abandonment  of  his  security, 
and  his  subsequent  conduct,  the  plaintiff  is  now  estopped 
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from  attempting  to  assert  his  mortgage  lien,  as  against 
the  purchaser  at  judicial  sale  or  those  claiming  under 
him.  OiUeapie  v.  Sawyer,  15  Neb.  536;  Lydick  v,  Oilly 
68  Neb.  273,  281 ;  Bailsman  v.  Kelley,  38  Minn.  197,  8  Am. 
St.  Rep.  661. 

It  is  contended  by  the  plaintiff,  however,  that  the  de- 
fendants have  not  pleaded  an  estoppel,  and  therefore  they 
are  not  entitled  to  a  decree  upon  that  ground.  It  is  true 
that  the  answer  is  somewhat  informal,  and  the  word 
estoppel  may  not  be  found  therein,  still  all  of  the  facts 
constituting  such  a  defense  are  set  forth  in  the  answer, 
and  in  our  opinion  it  is  sufficient  to  sustain  a  decree  upon 
that  ground. 

For  the  foregoing  reasons,  we  are  of  opinion  that  the 

judgment  of  the  district  court  was  right;  and  the  fact 

that  a  wrong  reason  was  given  for  the  decision  does  not 

warrant  us  in  reversing  it.  The  judgment  of  the  district 
court  is  therefore 

Affirmed. 


Otila  Peusa  et  al.,  and  Anton  Seda,  Administrator, 
appellees,  v.  frank  j.  everett  et  al.,  appellants. 

Filed  April  9,  1910.    No.  15,943. 

1.  Attorney  and  Client:  Purchase  of  Client's  Interests:  Suit  to 
Recover:  Evidence.  In  an  action  against  attorneys  at  law  for 
the  recovery  of  money  obtained  by  the  purchase  and  sale  of 
property  belonging  to  the  estate  of  a  deceased  person,  at  a  public 
sale  ordered  by  the  probate  court,  there  being  no  evidence  of 
actual  fraud,  it  is  incumbent  upon  the  plaintiff  to  prove,  by  a 
preponderance  of  the  evidence,  that  at  the  time  the  transaction 
complained  of  occurred  the  relation  of  attorney  and  client  ex- 
isted between  the  representatives  of  the  estate  and  the  attorneys, 
or  one  of  them. 

1.  Evidence  examined,  and  found  to  be  insufficient  to  sustain  the 
judgment  of  the  trial  court. 

Appeal  from  the  district  court  for  Colfax  county :  Ben- 
jamin F.  Good,  Judge.    Reversed. 


Vol.  86]  JANUARY  TERM,  1910.  457 


Prosa  V.  Everett, 


John  G.  Martin,  Oeorge  W.  Ayres  and  E.  L.  King,  for 
appellants. 

James  A,  Grimison,  contra. 

Barnes,  J. 

Action  on  behalf  of  the  minor  heirs  of  Anton  Prusa, 
deceased,  by  their  guardian  to  recover  a  sum  of  money 
from  the  defendants  as  a  trust  fund  belonging  to  their 
father's  estate,  and  alleged  to  have  been  obtained  by  the 
defendants  by  conspiracy  and  fraud  while  acting  as  attor- 
neys for  the  executrix  of  the  last  will  and  testament  of 
their  deceased  father.  The  plaintiff  had  judgment,  and 
the  defendants  have  appealed. 

This  is  a  second  appeal  in  this  case.  The  former  appeal 
was  from  a  judgment  of  the  district  court  sustaining  a 
demurrer  to  plaintiffs'  petition  and  dismissing  the  action: 
The  hearing  in  this  court  resulted  in  a  reversal  of  that 
judgment,  and  the  cause  was  remanded  to  the  district 
court  for  further  proceedings.  Prtisa  v.  Everett,  78  Neb. 
251.  Upon  the  return  of  the  mandate  to  the  district  court 
for  Colfax  county  the  defendants  filed  separate  answers 
denying  the  allegations  of  the  petition,  and  set  up  certain 
facts  as  to  the  nature  of  the  transaction  complained  of, 
by  way  of  a  defense  thereto.  The  plaintiffs  replied,  and 
a  trial  was  had  which  resulted  in  the  judgment  which  is 
here  for  review. 

The  record  contains  several  assignments  of  error,  but 
they  are  all  embraced  and  may  be  considered  in  the  one 
contention  that  the  judgment  is  not  sustained  by  the 
evidence. 

In  order  to  recover  under  the  pleadings  in  this  case, 
it  was  incumbent  upon  the  plaintiffs  to  prove,  by  a  pre- 
ponderance of  the  evidence,  that  at  the  time  certain  notes 
given  by  Joseph  Prusa  to  his  brother  Anton  were  pur- 
chased by  defendant  Everett,  defendants  were  doing  busi- 
ness as  partners,  and  as  such  were  attorneys  for  the  ex- 


458  XERRASKA  REPORTS. 

eoutrix  of  tlie  estate  of  Anton  Prusa,  decensfd 
they  conspired  togetiier,  while  one  of  t!i(>m  wi 
ployed,  to  obtain  the  notes  in  question  wrong 
in  fraud  of  the  plaintiffs'  rights. 

A  careful  reading  of  the  record  discloses  the 
state  of  facts :  On  the  23d  day  of  April,  1902,  ' 
county,  NchruKka,  Anton  Prusa  dietl  testate.  At 
of  his  death  he  wiis  the  owner  and  liolder  of  th 
executed  hy  his  brother,  Joseph  Prusa,  for  thi 
$1,0(11)  each ;  that  Joseph  Prusa  died  on  the  151 
November,  JSJt!),  leaving  an  estate  of  the  value 
fl(),0(l();  that  DO  effort  had  been  made  by  Ant 
during  his  lifetime  to  collect  these  notes;  tliat  1: 
deatli  of  Anton  tlie  estate  of  his  bi-otlier  Jose] 
had  been  administered;  that  lie  had  not  filed 
above  mentioned  as  a  claim  against  tlie  estate, 
were  ban-ed  by  an  order  of  the  county  court  enti 
due  and  legal  notice  tor.  filing  claims  against  ti 
had  expired;  tliat  Mary  M.  Prusa,  the  widow 
Prusa,  and  the  executrix  of  his  estate,  had  de 
proceed  in  any  manner  against  the  estate  of  Jose 
to  collect  the  money  due  on  said  notes ;  that  in  I 
1902,  by  the  advice  of  one  Joseph  Svoboda,  wht 
cousin,  and  who  had  been  acting  for  her  and 
her  in  the  settlement  of  her  deceased  husband 
she  applied  to  the  defendant,  George  W,  W'ertz,  1 
as  to  that  matter;  that  at  that  time  Wertz  wai 
law  business  at  Sciiuyler,  Nebraska;  that  Svob 
to  the  office  of  Wertz,  where  lie  found  the  ( 
Everett,  and  was  informed  by  him  that  he  was 
nected  with  the  defondiint  Wertz,  and  was  not  hi 
in  tlie  law  business,  and  was  not  doing  busii 
bim  in  any  way,  and  that  he  would  have  to  n 
Wertz,  who  was  then  absent  from  the  office,  : 
that  shortly  afterwards  Wertz  came  in  and  was 
by  Svoboda  in  regard  to  the  collection  of  the  n( 
Wertz  took  the  matter  under  advisement,  and  a  a 
thereafter  went  to  the  residence  of  the  executri: 
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vised  her  that  in  his  opinion  the  county  (?onrt  was  without 
jurisdiction  to  make  tlie  order  barring  claims  in  the  mat- 
ter of  the  estate  of  Joseph  Prusa;  that  the  administra- 
tion of  said  estate  could  be  set  aside  upon  application  to 
the  county  court,  and  the  notes  in  question  could  be 
proved  and  alloAved  as  claims  against  that  estate.  Wertz 
also  advised  her  to  take  such  action,  and  prepared  a  peti- 
tion for  that  purpose,  but  she  refused  to  sign  it  or  allow 
the  action  to  be  taken,  although  she  was  fully  advised  of 
all  of  the  facts  and  of  the  opinion  of  Wertz  upon  the  law 
of  the  case.  It  further  appears,  however,  that  the  execu- 
trix, on  the  12th  day  of  February,  1903,  applied  to  the 
county  court  of  Colfax  county  for  an  order  for  the  dis- 
position of  the  notes ;  that  Wertz,  as  her  attorney,  advised 
the  court  as  to  the  facts  regarding  a  defect  in  the  publica- 
tion of  the  notice  for  the  presentation  of  claims  against 
the  Joseph  Prusa  estate,  and  his  view  of  the  lack  of  juris- 
diction of  the  court  to  make  the  order;  that,  after  fully 
considering  the  matter,  the  county  court  ordered  the 
notes  in  question  sold  at  public  auction;  that  due  notice 
was  given  of  the  time  and  place  at  which  the  notes  would 
be  offered  at  public  sale,  and  on  the  20th  day  of  Febru- 
ary, 1903,  they  were  sold  to  the  defendant  Frank  J. 
Everett  for  fl,025,  which  he  paid  from  his  own  private 
funds  by  a  check  on  a  bank  at  Schuyler.  The  check  there- 
ui)on  was  delivered  to  Wertz,  and  was  by  him  turned 
over  to  the  administratrix,  and  the  money  collected 
thereon  went  into  the  funds  of  the  estate.  The  sale 
was  reported  to  the  county  court,  but,  as  the  death  of 
Mary  M.  Prusa  occurred  shortly  thereafter,  it  was  never 
acted  upon  or  approved.  It  further  appears  that  the  de- 
fendant Wertz,  on  the  17th  day  of  April,  1903,  bought  a 
half  interest  in  the  notes  in  question  from  the  defendant 
Everett;  that  thereafter  application  was  made  to  open 
the  administration  of  the  estate  of  Joseph  Prusa  and  allow 
the  notes  as  claims  against  said  estate.  The  county  court 
set  aside  the  original  administration,  and,  while  an  ap- 
peal from  that  order  was  pending,  the  widow  of  Joseph 


460  NEBRASKA  REPORTS.  [Vol.86 


Prusa  V.  Ererett. 


Prusa  took  up  tlie  notes  in  question,  or  purchased  tliem, 
for  |2,6()(),  wliic:li  was  paid  to  the  defendants  on  October 
20,  1903,  and  on  November  18,  1905,  the  plaintiffs  herein 
sued  defendants  to  recover  therefor  the  sum  of  fl,575, 
and  interest  from  October  20,  1903. 

Upon  the  question  of  partnership  between  the  defend- 
ants as  attorneys  at  law,  the  plaintiff  introduced  certain 
exhibits  signed  Everett  &  Wertz  with  a  rubber  stamp, 
and  from  which,  without  explanation,  it  would  appear 
that  Everett  and  Wertz  had  been  the  attorneys  for  the 
executrix  in  tlie  matter  of  the  settlement  of  her  deceased 
husband's  estate;  that  Wertz  had  been  transacting  busi- 
ness and  si^ijning  papers  in  the  name,  or  by  the  name,  of 
Everett  &  Wertz.  It  appears,  however,  that  wlien  Svo- 
boda,  who,  as  above  stated,  was  acting  for  the  executrix, 
called  up(m  defendant  Wertz  to  ascertain  whether  or  not 
the  notes  in  question  were  collectible,  he  found  defendant 
Everett  in  the  office,  and  what  occurred  there  was  stated 
by  Svoboda,  in  substance,  as  follows :  I  commenced  telling 
him  my  case,  and  llr.  Frank  J.  Everett  told  me  he  had 
nothing  to  Jo  Avith  the  office,  that  he  had  disposed  of  his 
business  to  ^^>rtz,  and  that  I  would  have  to  see  Wertz.  I 
went  out  and  came  back  again,  I  think  in  the  afternoon, 
and  I  found  llr.  Wertz  in  the  office,  but  Mr.  Everett  Avas 
not  in  the  office  at  that  time,  and  I  talked  to  Wertz  as 
to  my  mission  and  about  collecting  the  notes,  and  he 
said  he  would  look  the  matter  up  and  see  if  they  could 
be  collected.  Afterwards  he  reported,  just  in  what  shape 
I  cannot  renlember,  but,  if  I  remember  right,  it  was  in 
regard  to  there  being  a  certain  defect  in  the  closing  of 
the  other  Prusa  estate  in  regard  to  the  newspaper  publi- 
cation, and  he  thought  the  notes  could  be  collected.  He 
further  testified  that  he  told  tlie  executrix  that  Mr.  Wertz 
had  advised  that  the  notes  could  be  collected ;  that  Wertz 
drew  a  petition  to  open  the  administration  of  the  Joseph 
Prusa  estate;  that  he  took  it  down  to  the  executrix  for 
her  signature,  and  that  she  refused  to  sign  the  petition. 

The  defendant  Everett  testified  that  Svoboda  came  to 
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the  office  of  the  defendant  Wertz  in  Schuyler  to  see  about 
the  collection  of  the  notes  in  question;  tliat  he  wiis  in  the 
office  at  tlie  tini^,  and  that  Wertz  was  absent.  He  said: 
"I  told  Svoboda  that  I  had  no  further  business  in  the 
law  line,  and  that  he  would  have  to  take  liis  business  to 
Mr.  Wertz;  that  Mr.  Wertz  was  not  in  at  tluit  time,  and 
that  he  could  wait  until  he  came  in,  or  come  back  again." 
His  testimony  as  to  his  business  relations  with  defendant 
Wertz  w^as,  in  substance,  that  some  time  in  the  year  1899 
he  employed  Wertz  to  assist  him  in  his  office;  that  he  was 
then  carrying  on  a  law  and  real  estate  business  in  Schuy- 
ler; that  his  arrangement  with  Wertz  was,  that  he  was  to 
come  into  the  office  and  was  to  receive  a  salary  for  his 
services;  that  he  paid  him  fSOO  for  the  first  year  and  for 
the  second  year,  and  until  the  employment  expired  he 
paid  him  f  1,000  a  year;  that  their  arrangement  ceased 
about  the  first  or  second  of  June,  1902;  that  no  partner- 
ship ever  existed  between  himself  and  Wertz;  that  Wertz 
worked  on  a  salary  for  him,  and  received  no  share  of  the 
profits  of  the  business,  and  was  in  no  way  responsible  for 
any  of  its  losses;  that  he  received  a  salary  compensation 
for  the  services  rendered  by  him  during  the  entire  time 
exclusively;  that  at  the  time  he  severed  his  connection 
with  Wertz  in  June,  1902,  and  arranged  to  move  to  Kear- 
ney, he  made  no  business  arrangement  with  Wertz,  and 
in  no  way  authorized  him  to  use  his  name  in  connection 
with  any  legal  business  whatever;  that  he  never  talked 
with  Wertz  ujwn  that  subject;  that  he  never  received  any 
compensation  for  services  rendered  in  a  legal  capacity  by 
the  defendant  Wertz;  that  after  he  had  purchased  the 
notes  in  question  he  left  them  with  Wertz  for  collection, 
because  he  was  going  away,  and  as  an  inducement  to 
Wertz  to  proceed  with  their  collection  he  offered  to  sell 
him  a  half  interest  in  the  notes;  that  the  offer  was  ac- 
cepted, and  in  that  manner  Wertz  became  interested  in 
the  transaction. 

Defendant  Wertz  testified  that  he  was  associated  with 
defendant  Everett  for  something  over  three  years;  that 
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he  was  paid  during  the  first  year  a  salary  of  |S 
for  the  second  year,  and  the  other  portion  of  the 
was  emplpjed  by  Everett,  he  received  $1,000  a  yi 
about  the  1st  of  June,  1902,  he  bought  Everett  t 
he  was  not  iissotiated  with  him  as  a  partner,  am 
share  in  the  earnings  of  the  office,  and  was  not  res 
for  any  losses  in  connection  with  the  business; 
salary  was  not  continjjent  upon  the  amount  of 
done,  but  was  absolute  and  was  payable  montl 
since  the  2d  of  June,  1902,  he  had  not  been  associa 
defendant  Everett  in  any  way  in  the  law  busini 
in  December  of  tliat  year  Mr.  Svoboda  came  to 
and  said  that  be  had  some  notes  belonging  to  tl 
of  Anton  Prusa  whicli  had  been  given  by  Joscf 
in  his  lifetime;  that  the  estate  of  Joseph  Prusa  ] 
administered  and  the  administrator  discharged, 
wanted  to  know  if  there  was  anything  that  could 
to  collect  the  notes,  and  said  that  Mr.  Phelps  was 
the  matter.  Wertz  further  testified  as  follows: 
him  I  would  look  the  matter  up;  that  if  the  ( 
Joseph  Prusa  was  administered  correctly  it  wo 
bar  to  the  collection  of  the  notes,  but  tliat  I  wc 
into  the  matter."  He  further  stated  that  he  subsi 
advised  that,  by  reason  of  an  irrejrnlarity  in  the 
tion  of  a  notice  in  the  matter  of  the  Joseph  Pru* 
the  probate  court  had  no  right  to  close  it  up;  tbj 
his  judgment  that  it  could  be  opened  up,  and  t 
could  be  held  as  a  claim  upon  tlie  estate;  that 
to  see  the  executrix,  Mary  M,  Prusa,  at  Svohoda's 
and  talked  with  her  in  tlie  presence  of  her  fa 
mother  about  the  condition  of  the  Joseph  Prusi 
that  he  told  her  that  an  action  could  be  broughl 
the  estate  asking  to  have  the  probate  order  set  a 
for  leave  to  file  the  notes  against  the  estate.  Sh 
said  if  it  did  not  cost  too  much  that  he  should  : 
case.  That  he  drew  up  the  pajicrs  and  sent  the 
to  be  signed,  and  later  received  word  that  she 
and  that  they  wished  to  settle  the  matter  amoj 
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i^elves;  that  he  then  took  up  the  notes  and  gave  tliom  to 
the  executrix  in  the  presence  of  lier  father;  that  he  did 
not  see  them  again  until  tliey  ^^ere  sold  on  the  20th  day 
of  February  to  the  defendant  Everett;  that  he  never  ad- 
vised the  executor  that  the  notes  were  uncollectible,  but 
repeatedly  told  her  he  thought  they  could  be  collected; 
that  he  explained  the  entire  matter  to  her  as  fully  as  he 
liimself  understood  it  in  the  presence  of  Svoboda;  that 
he  did  not  bid  on  the  notes  at  tlie  sale,  and  that  he  was 
not  interested  directly  or  indirectly  in  their  purchase  by 
defendant  Everett;  that  he  received  the  check  from  Ever- 
ett  for  the  purchase  price  of  the  notes  and  turned  it  over 
or  assigned  it  to  the  executrix;  that  at  the  time  he  pur- 
chased a  half  interest  in  the  notes  from  the  defendant 
Everett  he  had  been  paid  his  fees  for  his  services  to  the 
estate,  and  had  no  further  interest  in  or  connection  with 
it  whatever;  that  after  he  purchased  a  half  interest  in 
the  notes  he  prepared  a  petition  on  behalf  of  himself  and 
Everett  to  set  aside  the  probate  proceedings  in  the  set- 
tlement of  the  estate  of  Joseph  Prusa,  and  obtained  an 
ordeiN  from  the  county  judge  granting  the  prayer  of  his 
petition;  that  thereupon  the  parties  settled  with  him,  ud 
that  he,  together  with  Everett,  received  as  a  consideration 
for  the  notes  the  sum  of  |2,600. 

The  testimony  of  defendants  was  not  disputed  by  any 
one.  Neither  was  their  veracity  or  credibility  questioned, 
except  by  way  of  innuendo  or  suspicion,  and  their  evidence 
was  corroborated  to  some  extent  by  the  plaintiffs'  wit- 
nesses. While  it  may  be  said  that  some  of  the  trans- 
actions naturally  excite  suspicion,  still  the  suspicious 
circumstances  are  not  sufficient  in  themselves  to  overthrow 
the  positive  and  uncontradicted  testimony  of  the  defend- 
ants and  their  witnesses.  We  therefore  find  that  the  plain- 
tiffs have  failed  to  establish  a  partnership  relation  be- 
tween the  defendants  at  the  time  the  transactions  which 
ore  complained  of  occurred,  or  that  a  conspiracy  existed 
between  them  to  unjustly  or  unlawfully  despoil  the  estate 
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of  Joseph  PniKa,  and  deprive  tbe  plainti^ 
rights,  or  of  tbeir  interest  tlierein. 

For  the  foregoing  reasons,  the  judgment 
court  in  reversed  and  tbe  cause  is  remanc 
proceedings. 


Reese,  C.  J.,  having  been  of  counsel  foi 
no  part  in  tbe  decision. 


Kate  Hinckley,  appellaxt,  v.  Chable 
atpelleb, 
Filed  Ai>bil  9,  1910.     No.  15,971. 

1.  Appeal:    Evidence:    HAitMi.Esn  Ebhoh.     The  adm 

tent  or  liDinateiial  teallmony  furnlabee  no  srou 
ot  a  Judgment  If  It  Is  not  prejudicial  to  the 
plaining  party. 

2.  Marriage:   Hearsat  EvinENrE,     HearBay  evidence 

eral  understanding  and  talk  in  the  commuE 
parties  reside,  cannot  be  received  to  establish  a 

3.  Instructions  examined,  their  substance  aet  out  li 

held  to  have  been  properly  given. 

4.  New  Trial:   Co.vh.htiso  Evidence.     A  conBlct  o( 

great.  Is  not  of  Itself  a  sufBcient  basis  for  a 
trial  upon  the  ground  of  accident  or  surprise. 

Ari'EAL  from  the  district  court  for  Lai 
Albert  J.  Cobnish,  Judge.    Aflirvied. 

Oreene  &  Greene,  for  appellant. 

George  W.  Berge  and  Meier  &  Meier,  co 

Barnes,  J. 

This  action  was  based  on  an  alleged  bre 
of  marriage.     It  was  tried  to  a  jury  in  th 
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for  Lancaster  county.  Defendant  had  the  verdict  and 
judgment,  and  the  plaintiff  has  appealed. 

So  far  as  the  issues  are  concerned,  the  plaintiff's  peti- 
tion was  in  tJie  ordinary  and  approved  form  in  such 
cases,  while  the  answer  was  in  effect  a  general  denial. 

Plaintiff  assigns  error  in  the  admission  of  oral  evidence 
of  the  contents  of  a  certain  letter  alleged  to  have  been 
written  and  mailed  by  the  defendant  to  the  plaintiff  from 
Waverly,  Nebraska,  to  her  Lincoln  address.  It  is  con- 
tended that  no  sufficient  foundation  was  laid  to  authorize 
the  court  to  receive  this  testimony.  The  evidence  upon 
that  point  was,  in  substance,  that  defendant  addressed 
the  letter  to  the  plaintiff  at  Lincoln,  Nebraska;  that  he 
thought  it  was  put  in  the  mail  box  at  the  farm,  or  in  the 
mail  at  Waverly,  either  by  himself  or  some  member  of 
his  family:  the  defendant  being  unable  to  remember 
whether  he  mailed  it  or  gave  it  to  some  member  of  the 
family  to  mail.  It  is  also  contended  that  the  testimony 
fails  to  disclose  that  any  stamp  was  placed  upon  the 
letter,  or,  as  a  matter  of  fact,  that  it  was  ever  deposited 
for  carriage  in  the  United  States  mail.  We  find  that  there 
is  no  necessity  for  determining  the  sufficiency  of  the 
foundation  for  the  introduction  of  the  coi^tents  of  the 
letter,  for  an  examination  of  the  record  discloses  that  its 
contents,  as  stated  by  the  defendant,  favored  the  plain- 
tiff's contention,  and  was  of  no  assistance  to  the  defense. 
So  far  as  we  are  able  to  ascertain  from  the  bill  of  excep- 
tions, the  statement  of  the  contents  of  the  letter  was  as 
follows:  "Waverly,  Neb.,  May —,  1906.  Miss  Kate  Hinck- 
ley, Lincoln,  Neb.  Dear  Girl:  I  am  enjoying  the  cool 
fresh  air  of  the  country  and  am  getting  rested.  I  will 
not  be  in  for  a  while,  or  very  soon.    O.  D.  Jewett." 

It  thus  appears  that  this  evidence  could  not  have  been 
prejudicial  to  the  rights  of  the  plaintiff.  Indeed,  the 
familiar  manner  in  which  the  defendant  addressed  her 
might  have  caused  the  jury  to  believe  that  a  promise  of 
marriage  existed  between  them,  and  therefore  it  tended 
33 
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to  support  Iier  tlicorj-  ut  tlie  case.  It  lias 
held  that  tlie  i('(ci>tii)u  of  incompetent  e^ 
suoli  cbarjuti'i'  tluit  it  cduld  not  in  any  ■ 
be  prejudicial  to  tlic  rights  of  tlie  eon 
affords  no  p-onnd  for  a  new  ti'ial.  On 
furtlier  troutendcd  by  tlie  plaintiff  tliat 
witliout  any  proper  foundation  beiii^  hui 
fied  to  tlie  conteiiU  of  other  letters  lie  hat 
and  thnt  she  had  written  to  hiili.  We  ha\ 
the  hill  of  exeeptii>n.s  and  ai*  unable  to  fi 
of  the  contents  of  any  letters  alleged  to 
tween  the  parties  other  than  the  one  aboi 
for  the  foregoing  reasons,  the  plaintiff's  ec 
point  cannot  be  sustained. 

It  is  also  conteiided  that  the  court  err 
the  evidence  of  certain  witnesses  offered  b; 
the  effect  that  it  was  the  understanding  in 
and  in  the  society  in  which  the  parties 
plaiutil)'  was  going  back  east  to  get  niarrie 
was  the  general  talk  at  the  time  she  wei 
to  visit  iier  sister  at  I'ontiac,  Michigan, 
are  cited  in  support  of  this  contention,  ai 
would  seem  to  eouie  under  the  general 
rule  excluding  hearsay  testimony. 

It  is  also  insisted  that,  from  the  beginn 
examination  of  tlie  plaintiff  to  its  concl 
with  reference  to  such  an  examination  v 
counsel  with  the  sanction  of  the  court.  \V 
read  the  evidence,  and  cannot  agree  wit 
this  propositi(»n.  The  cross-examination 
been  conducted  in  an  orderly  and  seeml; 
out  any  attempt  to  humiliate  or  embarrji 
but  with  the  view"  to  bring  out  the  truth 
relati<in8  which  had  existed  between  the 
action. 

It  is  further  claimed  that  the  plaintiff, 
ning  to  the  end  of  the  trial,  was  subjected 
suits  and  humiliation  at  the  hands  of 


Vol.86]  JANUARY  TERM,  1910.  467 


Hinckley  v.  Jewett. 


defendant,  and  that  her  witnesses  reeeited  no  better  treat- 
ment, and  Hierefore  counsel  for  the  defendant  was  guilty 
of  such  improper  conduct  as  would  require  us  to  grant 
a  new  trial.  We  cannot  agree  with  counsel  upon  this 
point.  On  the  other  hand,  it  seems  to  us  that  counsel  for 
the  defendant  conducted  himself  in  a  seemly  manner,  and 
that  his  treatment  of  the  plaintiff  and  her  witnesses  is  not 
deserving  of  criticism.  Tn  fact,  the  trial  appears  to  have 
been  conducted  in  an  orderly  and  proper  manner,  and 
this  contention  must  therefore  be  overruled. 

Plaintiff  complains  of  the  second  paragraph  of  the 
court's  instructions  to  the  jury,  which  reads  as  follows: 
"You  are  instructed  that  to  constitute  a  contract  to  marry 
there  must  be  a  meeting  of  the  minds  of  the  contracting 
parties;  that  is,  there  must  be  an  offer  on  the  part  of  one 
and  an  acceptance  on  the  part  of  the  other.  Such  con- 
tract may  be  unspoken  or  unwritten,  but  enough  must 
appear  to  show  that  the  minds  of  the  parties  met,  and 
fix  the  fact  that  tlie  parties  are  to  marry  as  clearly  as  if 
put  in  formal  words  of  offer  and  acceptance."  No  author- 
ities are  cited  in  support  of  the  plaintiff's  criticism  upon 
this  instruction,  and  to  our  mind  it  fairly  states  the  law 
upon  that  point. 

Error  is  also  assigned  for  the  giving  of  the  sixth  and 
eighth  paragraphs  of  the  instructions.  By  the  si:^th  in- 
struction the  jury  were  told,  in  substance,  that  the  de- 
fendant in  his  answer  had  made  no  allegations  charging 
the  plaintiff  with  previous  loose  conduct;  that,  in  the 
absence  of  allegations  to  the  contrary,  the  law  presumes 
the  parties  to  a  marriage  contract  have  each  satisfied 
themselves  in  regard  to  the  other's  character;  that  any 
evidence  upon  this  point  should  only  be  considered  for  the 
purpose  of  determining  the  question  as  to  whether  or  not 
the  parties  entered  into  an  agreement  to  marry.  This 
instruction  is  severely  criticised  by  the  plaintiff  for  the 
reason  tliat  there  was  no  evidence  introduced  on  the  trial 
on  wliicli  it  could  be  based.  It  is  true  that  the  record 
contains  no  evidence  of  meretricious  conduct  on  the  part 
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to  be  expected  that  the  parties  would  disagree,  and  by 
his  answer  the  defendant  had  given  notice  to  the  plaintiff 
that  he  would  testify  that  no  promise  of  marriage  ever 
existed  between  them,  and  the  fact  that  he  did  so  testify 
is  no  reason  for  granting  a  new  trial.  It  seems  clear  that 
this  case  was  fairly  tried;  that  it  was  conducted  in  a 
seemly  and  orderly  manner;  that  the  only  question  in  the 
case  was  one  for  the  determination  of  the  jury,  and  that 
question  was  fairly  submitted  to  them,  and  under  well- 
established  rules  we  are  bound  by  their  verdict. 
The  judgment  of  the  district  court  is  therefore 

Affibmbd. 
Fawoett,  J.,  not  sitting. 


Joseph  Kavan  bt  al.,  appellees,  v.  City  of  South 

Omaha,  appellant. 

Filed  April  9,  1910.    No.  15,989. 

1.  Cities:  Street  Improvements:  Damages.  Where  two  contiguous 
city  lots  are  used  and  treated  by  the  owner  as  one  property,  in 
estimating  his  damages  occasioned  by  lowering  the  grade  of  an 
adjoining  street,  the  injury  to  the  entire  property  should  be  con- 
sidered on  an  appeal  from  the  award  of  the  board  of  appraisers, 
notwithstanding  the  appraisers  have  included  only  one  of  such 
lots  in  their  report. 

2. :    :    :    Appeal:    Waiver.     Where  a  lot  owner 

takes  an  appeal  from  the  award  of  the  board  of  appraisers  ap- 
pointed to  assess  his  damages  occasioned  by  the  grading  of  a 
street  adjacent  to  his  city  lots,  he  waives  all  objections  as  to  the 
invalidity  or  irregularity  of  the  proceedings  of  the  city  council 
in  making  the  improvement  of  which  he  complains. 

3. :  :  :  Special  Benefits.    Under  the  provisions  of 

the  South  Omaha  city  charter,  a  lot  owner  is  entitled  to  recover 
the  damages  occasioned  by  the  grading  of  a  street  in  such  a  man- 
ner as  to  lower  it  many  feet  below  the  natural  surface  of  his  lot; 
and,  in  estimating  the  amount  of  his  recovery,  special  benefits  to 
the  property  by  reason  of  the  improvement,  if  any,  should  be  set 
off  against  the  damages  he  has  sustained  thereby. 
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Appeal  from  the  district  court  for  Douglas  county: 
Abraham  L.  Sutton,  Judge.    Reversed. 

S,  L,  Winters,  W.  C  Lambert  and  J.  J.  Breen,  for  ap- 
pellant. 

A.  H,  Murdoch  and  W.  TF.  Slabaugh,  contra. 

Barnes,  J. 

This  was  an  appeal  to  the  dif<trict  court  for  Douglas 
county  from  tlie  finding  of  the  board  of  appraisers  assess- 
ing the  damages  to  certain  lots  in  the  city  of  South  Omaha, 
caused  by  grading  S  street  in  said  city.  The  appellant 
in  the  district  court,  who  will  be  called  the  plaintiflF,  had 
judgment,  and  the  city,  hereafter  called  the  defendant, 
has  brought  the  case  here  by  appeal. 

It  appears  that  in  the  year  1906  the  city  council  of 
South  Omaha  determined  to  bring  S  street,  and  the  ap- 
proaches thereto,  to  the  grade  established  by  an  ordinance 
of  the  city  known  as  ordinance  No.  370,  and  created  a 
district  for  that  purpose  extending  from  Eighteenth  to 
Twenty-fourth  streets.  Appraisers  were  appointed  under 
the  provisions  of  section  8347,  Ann.  St.  1907,  who  quali- 
fied, served  notice  on  the  property  owners  within  the  dis- 
trict, met  in  pursuance  of  said  notice,  and  made  and  filed 
a  written  appraisement,  setting  forth  their  findings  with 
reference  to  the  amount  of  damages,  with  the  city  clerk, 
which  was  duly  presented  to,  and  confirmed  by,  the  city 
council. 

The  plaintiif,  Joseph  Kavan,  is  the  owner  of  lots  23 
and  24,  block  6,  Brown  Park  addition  to  the  city  of  South 
Omaha,  situated  at  the  southeast  corner  of  the  intersec- 
tion of  S  and  Twenty-third  strcn^ts;  S  street  running  east 
and  west,  and  Twenty-third  north  and  south.  Lot  24  abuts 
on  S  street,  and  both  lots  23  and  24  face  Twenty-third 
street.  It  appears  that  the  appraisers  in  making  their 
report  found  no  damage  as  to  lot  24,  and  made  no  finding 
whatever  as  to  lot  23.     The  plaintiff,  being  dissatisfied 
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with  the  report,  obtained  a  transcript  of  the  proceedings, 
filed  his  bond,  and  perfected  an  appeal  to  the  district  court 
from  the  award  complained  of.  After  i)erfecting  his  ap- 
l>eal  the  street  was  brought  to  grade,  and  the  plaintiff  filed 
an  amended  petition  setting  forth  that  fact.  He  also  al- 
leged therein  that  ordinance  No.  370,  providing  for  the 
grading  of  the  street  in  question,  was  not  legally  passed, 
and  that  the  grading  was  therefore  done  without  authority 
or  jurisdiction  on  the  part  of  the  city,  and  this  allegation 
is  denied  by  the  defendant. 

It  further  appears  that  at  the  time  South  Omaha  was 
incorporated  as  a  village  the  plaintiff  bought  lots  23  and 
24  above  described;  that  shortly  after  he  purchased  them 
he  erected  eight  small  cottages  on  the  two  lots,  and  made 
other  improvements,  as  alleged  in  his  petition.  It  appears 
that  up  to  that  time  the  city  had  never  in  any  manner 
worked  the  street  in  question,  or  assumed  any  jurisdiction 
over  it.  Plaintiff's  houses  were  the  first  ones  built  in  the 
addition,  and  at  the  time  they  were  constructed  the  corner 
lot  was  some  2|  feet  above  the  street  as  now  graded,  while 
on  the  opposite  side  of  the  same  street  it  was  from  12  to 
14  feet  above  the  present  grade.  That  when  plaintiff 
made  his  improvements  he  did  so  with  reference  to  the 
natural  surface  of  the  gi'ound  immediately  south  of,  and 
on  the  same  side  of,  the  street;  that  at  that  time  the  street 
was  not  traveled  or  used  at  all.  The  plaintiff  alleged  in 
his  petition  that  he  and  one  Matilda  Palik  were  the  owners 
of  the  property,  and  had  been  for  18  years  or  morew  There- 
after such  proceedings  were  had  that  the  action  as  to 
plaintiff  Palik  was  dismissed,  and  the  trial  was  conducted 
solely  with  reference  to  the  riglits  of  the  plaintiff  Kavan. 
Plaintiff  alleged,  and  introduced  evidence  tending  to  show, 
that  the  lots  in  question  were  used  together  as  one  tract 
or  a  single  lot,  and  the  jury  were  allowed  to  consider  the 
damages  to  both  lots,  and  returned  a  verdict  accordingly. 

Defendant's  first  contention  is  that  the  district  court 
had  no  jurisdiction  to  determine  the  damages,  if  any, 
which  had  accrued  to  lot  23  by  reason  of  the  improvement. 
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It  clearly  appears  that  the  plaintil 
at  the  same  time,  and  they  were  coi 
deed;  that  he  has  improved  and  u( 
tract;  that  they  are  now  incapable  < 
houses  constructed  thereon  face  on 
third  streets;  that  those  facing  on  S 
lot  34  onto  lot  23,  and  therefore  th 
sidered  as  a  single  tract  of  land  for 
taining  the  damages  which  plaintiff 
son  of  the  street  improvement  in  qi 
d  N.  R.  Go.  V.  Boerncr,  34  Neb.  240, 
several  contiguous  town  lots  are  ust 
owner  as  one  property,  in  estimatii 
sioned  by  the  appropriation  by  a  rail 
of  such  lots  and  parts  of  two  others 
the  injury  to  the  entire  property  s 
although  the  i)etitioa  filed  by  the  i 
.  the  appointment  of  commissioners  o 
across  which  the  road  is  located." 

■In  Atchison  de  N.  R.  Co.  v.  Form 
railroad  company  built  its  track  alor 
S  street  in  the  town  of  R.  at  an  elev: 
the  level  of  the  ground,  upon  trestle 
the  foundation  of  which  rest  mostly 
tending  onto  the  lots  adjacent  thert 
being  about  20  feet  apart.  It  cond( 
15  and  16  in  block  5  next  to  the  ai 
way.  An  appeal  was  taken  from  tl 
to  the  district  court,  where  judgm 
favor  of  F.,  the  owner  of  the  lots, 
struction  of  the  track  is  a  direct  in 
for  which  the  owner  was  entitled  t 
the  condemnation  proceeding." 

In  Union  Elevator  Co.  v.  Kansas 
R.  Co.,  135  Mo.  353,  36  S.  W.  1071,  i 
three  blocks  are  used  in  connection 
one  common  purpose,  and  as  one  pn 
tor  cannot  be  successfully  conducted 
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the  blocks,  two  of  which  are  used  for  storing  cars,  in  esti- 
mating the  damages  for  the  appropriation  of  a  portion  of 
one  block  for  a  railway  right  of  way,  it  is  proper  to  com- 
pute the  damages  to  the  property  as  a  whole,  although  the 
blocks  are  separated  by  streets  across  w^hich  the  owner  of 
the  blocks  has  laid  tracks  without  the  permission  of  the 
city  authorities.  Cook  v.  Boone  Suburban  Electric  R.  Co., 
122  la.  437,  was  a  case  where  a  railroad  company  at- 
tempted to  condemn  private  property  for  railroad  pur- 
poses, describing  only  that  portion  of  a  farm  which  was 
north  of  another  railroad  previously  constructed  across  it 
from  east  to  west,  and  it  was  held  that  that  fact  could 
not  deprive  the  owner  of  the  farm  on  her  appeal  from 
the  award  of  the  sheriff's  jury  of  lier  rigtit  to  establish  a 
recovery  of  damages  to  her  entire  farm,  when  in  fact 
such  northern  portion  was  a  part  of  the  whole.  In  view 
of  the  foregoing  authorities,  we  are  of  opinion  that  the 
district  court  did  not  err  in  permitting  the  jury  to  con- 
sider the  damages  to  both  of  plaintiff's  lots. 

It  appears  that  the  trial  court  was  of  opinion  that  ordi- 
nance No.  370  was  illegally  passed,  and  that  therefore 
the  proceedings  relating  to  the  grading  of  S  street  and 
the  appointment  of  the  appraisers  to  assess  the  plaintiff's 
damages  were  illegal  and  void,  and  upon  that  theory  in- 
structed the  jury  as  follows:  "You  are  instructed  that 
as  the  defendant  failed  to  follow  the  law  in  its  attempt 
to  establish  a  grade  for  S  street,  on  which  plaintiff's 
property  abuts,  its  grading  of  said  street  in  front  of  plain- 
tiff's property  in  the  year  1907  was  wroiigful,  and  for 
such  reasons  special  benefits  to  said  property  by  reason 
of  such  grading,  if  any  did  exist,  cannot  be  considered  by 
you  in  determining  the  value  of  the  said  property  imme- 
diately after  the  said  grading  of  said  street."  This  in- 
struction is  complained  of  by  the  defendant,  and  it  is 
contended  that  the  plaintiff  having  availed  himself  of  the 
right  to  appeal  from  the  finding  and  award  of  the  board 
of  appraisers,  and  by  so  doing  having  invoked  the  juris- 
diction of  the  district  court  to  determine  the  amount  of 
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Iiis  (lamnf!«'s  ciniHed  by  the  improvement  in  qnesl 
OKtopppd  to  question  tlie  validity  of  those  pnM*ediD 
((tlier  words,  tliat  the  plaintiff,  having  appealed  fr 
award  of  the  biiard  of  appraisers,  must  be  Iield  t 
waived  all  antecedent  defects,  and  m  estopped  fron 
ing  himself  of  any  irrepularities  therein.  In  Ifaris  i 
mii>n><nn-rif,  2S  Keb,  837,  it  was  held  :  "When'  a  lam 
(lien  a  cluim  for  daniiipes  caused  by  the  location  of 
lie  road  over  his  land,  he  thereby  waives  all  obj 
on  the  ijround  of  irregularities  in  locating  the  roai 
TnxU-r  V.  Missouri  P.  R.  Co.,  33  Neb.  171,  it  wa 
"Where  a  litndowner  takes  an  appeal  from  the  av 
cominisKJoners,  appointed  to  assess  damages  for  r 
w»y,  lie  waives  hII  objection  as  to  notice  and  tl 
appriiiHers  were  not  properly  sworn."  In  Gutsc 
Wanhiiif/toH  County,  74  Neb.  794,  it  was  held:  "\ 
IKTRon  fih;s  a  claim  for  damages  to  his  premises  ca» 
the  location  of  a  proposed  drainage  ditch,  he  I 
waives  ohjecHon  to  any  irregularities  in  the  proci 
to  establisii  the  same."  Indeed,  it  may  be  said  I 
the  proceedings  of  the  city  council  by  virtue  of  t* 
stre«'t  was  graded  were  illegal  and  void,  then  th 
court  obtained  no  jurisdiction  by  the  plaintiff's 
and  his  action  should  Imve  been  dismissed.  If  tht 
proceeding  in  relation  to  the  grading  of  8  street  wi 
then  plaintiff's  only  remedy  was  to  proceed  agaii 
city  for  damages  by  an  action  in  tort;  but,  if  the  p 
ings  p<»ssessed  suttlcient  vitality  to  enable  the  p 
to  invoke  jurisdiction  of  the  district  court  by  appes 
the  award  of  tlie  bitard  of  appraisers,  then  the  ' 
court  obtained  jurisdiction,  and  by  his  appeal 
waived  all  objections  which  he  might  have  taker 
their  regularity.  If  the  proceedings  were  void,  anc 
tiff's  action  had  been  one  of  tort,  then  the  insti 
complained  of  might  not  have  been  erroneous, 
this  case  we  are  unable  to  see  how  the  district  cour 
entertain  jurisdiction  of  tlie  appeal  from  the  awarri 
board  of  appraisers  by  virtue  of  section  8347,  A 
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1907,  and  ignore  its  provisions  to  the  oflfoct  that  the  ap- 
praisers shall  appraise  and  award  the  damages  caused 
by  the  improvement,  setting  off  against  such  damages  the 
special  benefits  which  may  accrue  by  reason  thereof.  We 
are  therefore  of  opinion  that  the  instruction  complained 
of  was  erroneous,  and  entitles  the  defendant  to  a  new 
trial. 

Finally,  it  is  claimed  by  the  defendant  that  a  city  lot- 
owner  who  improves  his  property  before  street  grades 
are  established,  with  regard  to  the  natural  surface  of  the 
ground,  is  bound  to  take  notice  that  in  improving  the 
streets  and  rendering  tliem  suitable  for  public  travel  they 
will  be  brought  to  such  a  grade  as  the  council  may  sub- 
sequently establish,  and  he  cannot  recover  damages  caused 
by  such  an  improvement.  When  the  plaintiff  purchased 
his  lots,  the  platted  street  in  questicm  ran  along  the  side 
of  the  hill  or  elevation  on  which  tliey  were  situated,  and 
he  knew  that  the  road  or  street  would  not  be  left  in  that 
condition,  that  it  would  at  least  be  leveled  from  side  to 
side;  but  he  could  not  anticipate  what  grade  would  be 
finally  established  therefor,  and  he  miglit  expect  that  if 
substantial  changes  were  made  from  the  natural  grade 
for  the  benefit  of  the  public,  and  his  property  was  dam- 
aged thereby,  the  public  would  make  good  such  damage. 
To  hold  that  he  could  not  recover  damages  therefor  would 
amount  to  a  nullification  of  that  section  of  our  constitu- 
tion which  provides:  "That  the  property  of  no  person  shall 
be  taken  or  damaged  for  public  use  without  just  com- 
pensation therefor."  Const.,  art.  I,  sec.  21.  We  are  there- 
fore of  opinion  that  the  plaintiff  itn  this  case  is  entitled 
to  recover  the  damages  he  has  actually  sustained,  less 
the  special  benefits  to  his  property,  if  any,  by  reason  of 
the  street  improvement  in  question. 

For  the  foregoing  reasons,  the  judgment  of  the  district 
court  is  reversed  and  the  cause  is  remanded  for  further 

proceedings. 

Reversed. 
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GUSTAV    DltlNGMAN   ET   AL.,   APl'KLLAN 
APPE[J,EB. 
Piled  Afrii.  9,  1910.     No. 

1.  Umltatiou  of  ActioiiB:  Setting  Ahide  De 
upoD  a  title  to  n^al  estate  created  by  a  i 
obtained  by  duress  Is  a  contlixilng;  on 
tains  poBsesGlon  or  the  land,  and   tbe  r1 

moval  ti  alao  continuous  in  suoh  case,    i 
63  Neb.  26. 

'£■  - — — : — .     Such  an  action  may  be  bi 

four  years  afior  tbe  defendant  bas  take 
claiming  title  thereto  under  such  deed. 

Appeal  fi-oiu  tlie  district  court  1 
Hanson  M.  Grimes,  Jiuge.    Rcverxea 

IloagUnid  <£  UoitglumI,  for  appellai 

Wihojc  &.  Hallij/aii,  contra. 

Letton,  J. 

This  was  an  artion  to  set  aside  a  ■ 
iu  LiuL'oln  oounty.  The  plaintiffs,  Gi 
Hattie  V.  Dringuma,  are  husband  and 
in  substiinoe,  ailef^es  tliat  the  instr 
form  a  deed,  'vcas  executed  bj  Gustav 
tlie  paymeut  of  t-ertain  money  furnif 
fendant  Joliu  Keith  upon  the  day  I 
stead  proof  upon  the  )and.  It  furtli 
Dringmaii  was  not  present  when  the 
lier  busbiiud;  tlitit  the  premiees  wei 
stead;  that  she  refused  to  sign  tlie 
presented  to  lier  by  an  agent  of  tlie  ] 
days  afterwards  the  defendant  procu 
resent  to  her  tliat  lie  was  a  United  ; 
that  unless  she  signed  the  deed  her 
arrested  and  imprisoned  by  him  for 


r- 
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with  the  final  proof;  and  that,  believing  this  was  true, 
and  in  order  to  procure  her  husband's  release,  she  signed 
the  deed,  but  did  not  acknowledge  it.  The  plaintiffs  also 
offer  to  repay  the  amount  of  money  received  by  Dring- 
man,  with  interest,  and  ask  an  accounting  as  to  rents  and 
profits.  The  answer  amounts  to  a  general  denial  of  duress 
in  procuring  the  deed,  a  plea  of  special  payment  of  $25 
to  Hattie  V.  Dringman  as  a  further  consideration  to  in- 
duce her  to  sign  the  deed,  and  pleas  of  ratification  and  of 
the  statute  of  limitations.  The  allegations  of  new  matter 
are  denied  by  the  reply. 

The  findings  of  the  district  court  are  as  follows:  "The 
court  being  fully  advised  in  the  premises,  on  the  issues 
joined,  finds  for  the  defendant  John  Keith,  and  against 
the  plaintiffs,  Gustav  Dringman  and  Hattie  V.  Dringman. 
The  court  further  finds  that  the  cause  of  action  set  forth 
in  plaintiff's  petition  for  fraud  and  duress  is  barred  by 
the  statute  of  limitations  of  this  state."  We  set  forth 
the  findings  in  full  for  the  reason  that  the  plaintiffs 
strenuously  maintain  that  there  is  no  general  finding  for 
the  defendant,  and  that  th6  sole  finding  of  the  court  is 
that  the  action  is  barred  by  the  statute  of  limitations.  We 
do  not  so  understand  the  findings.  Strictly  speaking, 
two  causes  of  action  are  joined  in  the  petition;  one  by 
the  husband  to  redeem  from  the  lien  created  by  the  deed 
which  he  alleges  is  in  fact  a  mortgage,  t^he  other  by  the 
wife  to  set  aside  a  conveyance  which  she  alleges  was 
signed  by  her  under  duress,  and  which  w-as  never  acknowl- 
edged, which  facts,  if  true,  render  the  whole  instrument 
void  as  regards  the  homestead.  We  take  the  findings  to 
mean  that,  on  the  issue  as  to  whether  the  instrument  was 
a  deed  or  a  mortgage,  the  court  finds  for  the  defendant 
that  it  was  a  deed,  and  as  to  the  issue  of  duress  finds  that 
the  wife's  cause  of  action  is  barred  by  the  statute. 

Upon  a  consideration  of  the  evidence,  we  are  satisfied 
that  the  husband  intended  to  sell  the  land  at  the  time  he 
executed  tlie  conveyance,  and  that  the  instrument  as  to 
him  m  a  deed.    Upon  the  question  as  to  whether  the  wife 
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acknowledged  the  deed,  we  think  the  evidence  pi 
jites  in  favin-  of  the  defendant.  Itut  upon  the  qu 
wliether  her  Kignature  was  procured  by  fraud  an< 
we  are  not  so  clear.  There  is  no  testimony  in  the  i 
rontradict  that  of  tlie  Drin{>;iiianH  upon  tliis  pc 
that  tlicre  are  several  circnmstanees  which  tenc 
robftrate  it.  There  is  no  dispnte  bnt  tiiat  after 
Imnd  had  been  arrested  and  was  in  cliarge  of  th 
United  Htafes  marslial  nnder  a  charpe  preferre* 
defendant  for  frand  in  mailing  liis  final  proof,  tl 
aecouipauied  or  took  Driiigman  to  liis  lionie  i 
laud.  The  plaintiff  and  his  wife  both  testify  th 
there  the  oflieer  intimated  to  her  that,  unless  sli 
the  deed,  her  liusl)and  would  be  detained  in  cusi 
prosecated  for  this  offense.  It  is  also  shown 
notary,^  who  testifies  he  took  lier  ackuowledgmi 
pains  t<»  insert  in  the  acknowledgment  that  she 
edged  the  instrument  "to  be  her  voluntary  act  i 
icithonl  coi-rt-ioH  for  the  puriwse  tiierein  expres; 
is  true  that  he  explains  this  by  saying  that  he 
this  language  because  she  had  refused  to  ack: 
the  deed  a  few  days  l>efore  wlieu  he  had  gone  to  1 
at  defendant's  request  for  the  purpose  of  obtai 
acknowledgaient. 

The  deputy  nmrshal  was  not  called  as  a  wit: 
was  his  evidence  taken  by  deposition,  although  tl 
seems  to  indicate  that  he  is' a  resident  of  this  sti 
defendant's  account  of  the  transaction  is  that  aft 
man  had  been  arrested  and  brought  to  Sn 
which  was  ttie  nearest  town  to  the  farm,  Mr. 
the  deputy  marshal,  told  him  that  Dringman 
quested  to  be  allowed  to  go  and  talk  with  1 
that  the  next  day,  when  the  niai-sbal  came  to  Nor 
without  Dringman,  he  asked  him  what  this  mt 
the  marshal  told  him  that  Mrs,  Dringman  was 
working  wcmiaii  with  two  little  children,  depend 
her  husband  for  support;  that  she  was  going  u 
the  deed,  but  thought  she  ought  to  have  a  litt 
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out  of  it  herself;  that  "he  (the  marshal)  says:  You  go 
and  pay  her  |25  and  let  her  sign  the  deed,  and  we  will 
drop  this.  He  says :  I  will  tell  you  what  I  will  do.  I  will 
let  them  have  my  actual  expenses,  and  you  give  me  ?5, 
and  we  will  drop  this."  That  he  g.ive  him  the  |5,  and 
went  to  Sutherland  and  left  the  $25  in  the  bank  for 
Mrs.  Dringman.  He  further  testifies  that  he  had  no 
knowledge,  eitlier  from  Dringman  or  the  marshal,  that 
they  were  going  to  Mrs.  Dringman's  home  for  the  pur- 
pose of  getting  her  to  sign  this  deed. 

The  Dringmans  remained  upon  the  land  for  nearly 
four  years  after  this  transaction,  Dringman  working  for 
the  defendant  once  or  twice  for  several  weeks  at  a  time 
during  this  period,  but  defendant  finally  told  tliem  to 
move  ofif,  wiiich  they  did  without  resistance. 

The  view  we  take  as  to  the  testimony  of  the  Dring- 
mans upon  other  matters  in  evidence  makes  us  reluctant 
to  set  aside  the  deed  upon  their  testimony  alone,  and  we 
are  of  opinion  that  both  parties  should  have  an  oppor- 
tunity to  produce  such  further  evidence  as  may  be  ac- 
cessible. The  absence  of  the  deputy  marshal  is  a  circum- 
stance which  may  be  counted  as  in  their  favor.  We  think 
the  preponderance  of  the  evidence  upon  this  point  as  it 
now  stands  is  with  the  plaintiffs. 

It  is  earnestly  contended  that  the  district  court  was 
right  in  holding  that  the  right  of  action  is  barred.  Plain- 
tiffs contend  that  the  action  is  one  to  redeem  from  a 
mortgage,  and  that  the  ten-year  period  applies;  but  the 
trial  court  found  that  the  deed  was  not  a  mortgage,  and, 
since  we  agree  with  this  conclusion,  that  question  is  not 
in  the  case.  It  may  be  noted  tlmt  it  is  not  upon  this 
ground,  but  upon  the  ground  of  fraud  and  duress,  it  is 
found  the  action  is  barred.  The  court  evidently  was  of 
the  opinion  that  tlie  action  to  set  aside  tlie  deed  for  al- 
leged duress  in  obtaining  the  wife's  signature,  and  be- 
cause it  was  not  acknowledged  by  her,  was  an  action 
brought  for  relief  on  the  ground  of  fraud,  under  section 
12  of  the  code,  and  therefore  must  be  brought  within 
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four  yeara.  We  think  a  better  c 
regard  it  as  an  action  for  an  in 
plaintiff  not  arising  on  contract 
of  the  code  may  be  bronglit  at  an 
from  its  accrual;  or,  pcrliaps,  as 
or  possession  of  real  estate  undt 
comes  witliin  the  latter  class, 
The  decisions  in  this  state  art 
whether  tlie  four-year  or  tlie  tei 
like  cases,  and  a  lengthy  investij: 
other  states  shows  that  on  tliis  ] 
able.' 

The  action  is,  in  respect  to  t 
been  obtained  by  duress,  one  to 
title  to  the  property  and  to  qui 
tiffs.  The  rule  is  "tliat  a  stati 
not  be  applied  to  cases  not  clear 
25  Cyc.  990,  and  cases  cited.  Tl 
not,  strictly  speaking,  fraudnleni 
the  plaintiffs'  property  riglits  w 
contract.  The  l">ringinans  renia 
land  until  driven  off  by  the  defei 
he  took  possession,  and  bas  hek 
tion  was  begun  in  April,  1907.  ' 
an  action  to  remove- the  cloud 
any  time  wliile  in  possession,  bee; 
by  the  recording  of  the  deed  was 
V.  City  of  Hastings,  63  Neb.  2fi 
Neb.  216.  In  Batty  v.  City  of  11 
"Where  a  plaintiff  out  of  posses: 
action  to  quiet  title,  it  is  undoul 
ute  begins  to  nin  from  the  tim 
session  became  adverse.  •  * 
must  always  continue  to  operate 
of  its  existence,  and,  as  its  effe 
tinuing,  the  cause  of  action  res 
owner  to  have  it  removed  woul 
also,  and  to  be  available  at  all  1 
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mains."  A  cause  of  action  to  set  aside  the  deed  accrued 
as  soon  as  the  plaintiffs  were  dispossessed.  This  action 
was  brought  within  four  years  from  tlie  time  the  defend- 
ant took  possession  of  the  land  and  is  within  the  statute, 
whether  we  apply  the  four-year  limitation  or  the  ten- 
year  limitation  on  actions  to  recover  the  title  or  posses- 
sion of  real  property. 

We  think  the  learned  district  judge  erred  in  applying 
a  four-year  limitation  from  the  time  the  deed  was  made 
or  recorded.  It  may  be  possible  for  the  defendant  to 
furnish  additional  evidence  with  respect  to  the  conver- 
sations had  by  tlie  deputy  marshal  with  Mrs.  Dringman 
when  she  testifies  that  she  was  unduly  influenced  and 
coerced.  For  this  reason,  the  case  will  be  reversed  and 
remanded  for  further  proceedings,  instead  of  rendering 
a  decree  upon  the  facts  in  evidence. 

The.  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed. 

Reese,  C.  J.,  and  Sedgwick,  J.  We  think  decree  should 
be  entered  for  plaintiffs  in  this  court. 


Peank  Darling,  appellant,  v.  Zaidee  M.  McBride  et  al., 

appellees. 

Piled  April  9,  1910.     No.  15,924. 

Injunction:  Dissolution:  Damages:  Attorney's  Fees.  The  neces- 
sary and  reasonable  expenses  for  attorney's  fees  incurred  in 
procuring  the  dissolution  of  an  injunction  wrongfully  issued 
are  recoverable  as  an  element  of  damages.  But  when  the  right 
to  an  injunction  is  ancillary,  and  not  the  main  issue  in  the  case, 
such  damages  are  limited  to  the  expenses  incurred  in  securing 
the  dissolution,  as  distinguished  from  the  expenses  incurred  in 
the  trial  of  the  principal  issues  Involved.  Trester  v.  Pike,  60 
Neb.  510. 

34 
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Appeal  from  the  district  court  fo 
Jambs  R.  Hanna,  Judge.    Reversed  wi 

E.  G.  VoaI,  for  appellant. 

Frank  D.  Willuims,  contra. 

Letton,  J. 

This  is  an  action  upon  an  injunctioi 
was  given  by  the  defendant  in  this  caa 
proceeding  which  was  ancillary  to  an 
broupht  by  her  against  plaintiff  herein 
action  for  divorce  was  begun,  plaintiff, 
husband  of  the  defendant  Zaidee  M.  Di 
M.  McBride,  had  advertised  for  sale  i 
personal  property.  In  her  petition  for 
ling  alleged  that  certain  specified  chatt 
were  her  individual  property,  and  that 
tlie  property  of  defendant,  and  that  I 
from  deposit  in  a  bank  certain  mone; 
from  the  sale  of  property  belonging  tc 
for  a  divorce,  for  alimony,  and  that  th 
joined  from  selling  any  part  of  the 
or  disposing  of  the  funds  until  the  fu 
court.  A  temporary  order  of  injunctio 
the  giving  of  tlie  bond  sued  upon  in  t 
wards  it  was  agreed  that  the  prox>erty 
public  auction  and  the  proceeds  held 
subject  to  the  order  of  the  court.  A 
to  vacate  the  temporary  injunction,  wl 
as  to  a  portion  of  the  property,  and  it 
tlie  proceeds  of  the  remainder  remain  i] 
<:oodricli  until  a  hearing  was  liad  as 
Upon  the  final  hearing  of  tlie  case  tli€ 
tlie  plaintiff  was  entitled  to  a  divorce, 
Klie  was  entitled  to  the  sum  of  {250,  t: 
sale  of  certain  bogs,  allowed  ber  this 
dissolved  the  injunction  in  all  other  res; 
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this  action  was  brought  upon  the  bond  to  recover  attor- 
ney's fees  for  services  in  procuring  the  dissolution  of  the 
injunction,  and  for  damages  for  depriving  the  plaintijfif 
of  the  use  of  the  proceeds  of  the  sale.  The  court  found 
generally  for  defendant  and  dismissed  the  action. 

The  testimony  shows  that  the  plaintiff  paid  the  sum 
of  f 50  to  his  attorney  as  a  fee  for  services  in  obtaining  a 
dissolution  of  the  temjwrary  injunction  as  to  most  of  the 
property,  and  for  trying  the  respective  rights  of  the  parties 
to  the  remaining  property  at  the  final  hearing.  The  plain- 
tiff further  testifies  that,  on  account  of  the  injunction 
tying  up  his  money,  he  was  unable  to  complete  a  contract 
for  the  purchase  of  160  acres  of  land  in  Frontier  county, 
and  that  he  lost  the  use  of  the  proceeds  of  the  sale  from 
February  25  to  August  30,  1907 ;  that  if  he  had  obtained 
the  land  it  would  have  been  worth  about  $700  to  him,  and 
that  the  interest  upon  the  money  aside  from  the  land 
transaction  would  be  worth  10  per  cent.  The  anticipated 
profits  upon  his  proposed  speculation  in  land  cannot  be 
taken  as  the  measure  of  damages,  and  under  the  circum- 
stances we  do  not  feel  justified  in  saying  that  the  plaintiff 
was  entitled  to  interest  upon  the  proceeds  of  the  sale.  The 
main  controversy  here  is  as  to  the  right  to  recover  at- 
torney's fees.  On  the  one  hand,  the  plaintiff  asserts  that 
when  injunctive  relief  is  granted  as  ancillary  to  the  main 
issue  in  a  case,  and  the  defendant  moves  to  dissolve  the. 
temporary  injunction  and  expends  money  for  attorney's 
fees  in  this  behalf,  it  is  recoverable  in  an  action  upon  the 
injunction  bond  if  he  is  successful,  while  the  defendant 
insists  that  in  such  a  case  such  fees  are  not  recoverable. 
The  defendant  relies  upon  the  cases  of  Cunningham  v. 
Finch,  63  Neb.  1«9,  Estate  of  Barr  v.  Post,  4  Neb.  (Unof.) 
32,  and  Leonard  v.  Capital  Ins.  Co,,  101  la.  482. 

Cunningham  v.  Finch  was  a  case  where  the  owners  of  a 
farm  brought  an  action  to  enjoin  waste.  A  temporary 
injunction  was  issued.  A  motion  to  dissolve  this  was  over- 
ruled, and  upon  final  trial  judgment  was  rendered  finding 
for  the  defendants.    The  defendants  then  sued  and  recov- 
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ered  a  judgment  upon  the  injunction 
fees  in  defending  the  action.  The  disti 
upon  the  theory  that  the  defendants  ■ 
cover  all  the  damages  and  expenses 
ciirred,  not  limiting  the  recovery  of  f 
paid  out  for  dissolving  the  injunctioi 
this  was  error,  and  quoted  the  opinion 
tiO  Neb.  510,  where  it  is  held:  "It  is  o 
tlie  principal  issues  involved  is  necessi 
injunction  that  attorney's  fees  for  the 
proper  to  be  allowed  as  damages  caus< 
wrongfully  issued"— and  the  judgnu 
court  was  reversed. 

In  Barr  v.  Post,  svprii,  the  injunctic 
only  ancillary  to  the  main  action,  and 
lowing  Cunningham  v.  Finch,  supra,  a 
V.  Hockett,  2  Neb.  (Unof.)  512,  that  tl 
sel  fees  for  the  trial  of  a  case  will  nc 
elomeut  of  damages  for  an  injunctiop  i 
if  the  injunction  proceedings  be  only  ai 
case. 

The  plaintiff,  in  support  of  his  cont 
cases  attorney's  fees  for  securing  th 
temporary  injunction  are  proper  ele: 
cites  Jameson  v.  Bartlett,  63  Neb.  638, 
Hockett,  supra,  and  Trester  v.  Pike,  suitra. 

Trcster  v.  Pihe  was  an  action  in  the  nature  of  a  cred- 
itor's bill  to  set  aside  certain  transfers  of  real  estate,  in 
which  an  ancillary  restraining  order  was  issued.  Upon 
tlie  final  hearing  the  action  was  dismissed,  the  court  find- 
ing that  there  was  no  equity  in  the  bill.  In  an  action 
upon  tlie  injunction  bond,  damages  were  recovered  for 
services  of  the  attorney  in  trying  the  action.  This  was 
held  to  be  error,  and  the  court  said,  "The  necessary  and 
reasonable  expenses  for  attorney's  fees  expended  or  in- 
curred in  resisting  an  order  of  injunction  TNTongfully 
issued,  or  procuring  the  dissolution  thereof,  are  recover- 
able as  an  element  of  damages.    But  when  the  right  to  an 
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injunction  is  not  the  main  issue  of  the  case,  such  damages 
are  limited  to  the  expenses  incurred  in  securing  the  disso- 
lution of  the  injunction,  as  distinguished  from  the  ex- 
penses incurred  in  the  trial  of  the  principal  issues  in- 
volved. Kittle  V.  De  Lamater^  7  Neb.  70 ;  Raymond  Bros. 
V.  Oreen  &  Co,,  12  Neb.  215;  Gyger  v.  Gaurtney,  59  Neb. 
555 ;  Mitchell  v.  Hawley,  79  Cal.  301 ;  Newton  v.  Russell, 
87  N.  Y.  527.  It  is  only  where  a  trial  of  the  principal 
issues  involved  is  necessary  to  dispose  of  an  injunction 
that  attorney's  fees  for  the  trial  of  tlie  case  are  proper  to 
be  allowed  as  damages  caused  by  an  injunction  wrongfully 
issued.  1  Beach,  Injunctions,  sec.  206;  Andreics  v.  Glen- 
ville  Woolen  Co.,  50  N.  Y.  282."  This  case  is  followed  in 
the  Jameson  case,  supra.  It  is  therein  said:  "The  rule 
established  by  a  multitude  of  decisions  is  that  expenses 
necessarily  incurred  in  obtaining  a  dissolution  of  the  in- 
junction may  be  recovered  in  an  action  on  the  bond,  and 
that  reasonable  counsel  fees  are  to  be  regarded  as  part  of 
such  expenses.  But  it  is  equally  well  settled  that  expenses 
paid  or  incurred  for  professional  services  in  defending 
the. main  action  are  not  ordinarily  damages  which  the  ob- 
ligee of  the  bond  has  sustained  by  reason  of  the  injunc- 
tion." 

The  distinction  between  the  cases  cited  by  plaintiff  and 
defendant  is  clear,  and  they  are  not  inconsistent  with 
each  other.  The  plaintiff  is  entitled  to  recover  the  amount 
which  he  expended  for  attorney's  fees  in  procuring  the 
dissolution  of  the  temporary  order  of  injunction,  but  not 
for  trying  the  divorce  case.  The  fee  of  $50  paid  by  him  is 
shown  to  be  a  reasonable  fee  for  the  services  rendered. 
The  fact  that  the  injunction  was  not  dissolved  as  to  a 
small  portion  of  the  property  in  controversy  is  not  ma- 
terial. We  think  the  district  court  was  justified  in  re- 
fusing to  allow  any  other  damages. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded,  with  directions  to  enter  a  judgment  for 
the  plaintiff  for  the  sum  of  |50. 

BSVBBSED. 
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Sedgwick,  J.,  dissenting. 

The  defendants  in  their  answer  se 
in  the  divorce  case  in  full,  and  in! 
attempted  to  be  litigated  in  this  eull 
the  divorce  suit.  This  is  the  entire 
The  case  was  tried  in  the  court  whert 
determined.  The  juiy  was  waived, 
found  for  the  defendants.  The  maj 
the  real  issue  tried  in  the  lower  cour 
as  though  it  were  solely  a  controvers 
attorney's  fees  that  might  be  reco 
courts  bold  that  in  an  ordinary  a< 
dissolving  an  injunction  the  court  sh 
ment  of  damages  caused  by  the  inj 
rule  in  the  federal  courts.  Coogaw  M 
Mining  Co.,  51  Fed.  107.  It  is  the 
states,  in  the  absence  of  a  statute,  i 
states  it  is  made  the  rule  by  express 
it  is  discretionary  with  the  court.  ^ 
be  in  ordinary  actions  in  equity,  I  t 
doubt  of  the  correctness  of  the  judgn 
in  this  case. 

In  the  oripnal  petition  for  divorce 
ground  of  cruelty,  the  property  owne 
wife  Is  described  in  full,  and  it  is  alk 
is  attempting  to  dispose  of  property 
wife,  as  well  as  his  own  property, 
judgment  of  the  court,  in  regard  to  t 
the  parties,  being  enforced.  A  temp 
allowed  restraining  the  husband  fr 
property  while  the  action  was  pendi 
ing  of  this  injunction  the  bond  was  % 
action  was  brought.  The  action  w: 
upon  a  stipulation  of  facts  from  w 
after  the  injunction  had  been  grante 
the  parties  to  that  suit  entered  inl 
cerning  the  property,  which  include< 
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affected  by  the  injunction.  The  stipulation  was  tliat  all 
of  the  property  affected  by  the  injunction,  except  some 
cattle  that  were  conceded  to  be  the  property  of  the  plain- 
tiff in  that  suit,  should  be  sold  at  public  auction  at  a 
specified  time  and  place,  and  the  proceeds  thereof  placed 
in  the  hands  of  one  Goodrich,  clerk  of  the  sale,  and  held 
by  him  subject  to  the  order  of  the  district  court,  "as 
though  the  property  had  not  been  sold,  neither  the  plain- 
tiff nor  the  defendant  waiving  any  of  their  rights  in  this 
case.''  After  the  property  had  been  sold  pursuant  to  this 
stipulation,  the  money  being  in  the  hands  of  Goodrich, 
a  motion  was  filed  to  vacate  the  injunction  upon  two 
grounds:  First,  that  the  petition  does  not  state  facts 
sufScient  to  authorize  it;  and,  second,  that  the  facts 
stated  in  the  petition  were  untrue.  Several  weeks  after- 
wards the  court  made  an  order  dissolving  the  injunction 
as  to  the  property  of  the  defendant  in  that  suit,  but  in 
the  order  and  as  a  part  of  the  same  order  it  was  recited : 
"It  appearing  to  the  court  that  the  property  mentioned 
in  the  petition  has  been  sold  and  that  the  proceeds  of  said 
sale  are  in  the  hands  of  C.  C.  Goodrich";  and  the  court 
thereupon  ordered  that  the  said  proceeds  remain  in  the 
hands  of  Goodrich  "until  hearing  be  had  by  court  as  to 
the  ownership  of  same,  and  as  to  whom  the  same  may 
•  belong."  This  was  in  reality  not  an  order  dissolving 
the  injunction  in  any  respect.  The  effect  of  the  order  was 
to  continue  the  injunction  as  it  was  originally  made  until 
the  final  trial  of  the  case.  The  proceeds  of  all  the  prop- 
erty were  in  the  hands  of  Goodrich,  as  a  result  of  tlve 
sale  at  the  time  the  order  was  made,  and  by  force  of  the 
order  remained  in  his  hands  until  the  case  was  tried. 
The  district  court,  and  as  I  think  rightly,  considered  that 
it  was  its  duty  to  determine  all  of  the  property  rights  of 
the  parties  upon  the  final  trial.  Immediately  after  this 
order  was  made  the  defendant  in  that  case  filed  a  motion 
for  an  order  requiring  Mr.  Goodrich  "to  pay  Prank  Dar- 
ling, defendant",  the  proceeds  of  the  sale  of  his  personal 
property,  describing  particularly  all  of  the  property  that 
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it  was  claimed  belonged  to  the  defeni 
This  motion  was  never  passed  upon  by 
as  the  whole  matter  was  decided  in  the 

By  the  final  judgment  the  court  gai 
Zaidee  Darling  f250  "from  money  in  t 
Goodrich",  being  a  portion  of  her  per 
lieu  of  alimony,  so  that  by  final  decree 
the  property  of  the  defendant  and  a  co: 
of  the  property  claimed  by  the  plaintifl 
defendant.  The  final  decree  contained  tl 
the  injunction  heretofore  granted  herein 
money  in  the  hands  of  0.  C  Goodrich, 
said  sum  of  f250,  is  hereby  diesolTed, 
cated." 

It  seems  to  me  that  tliere  can  be  no 
final  distribution  of  the  personal  proper 
of  the  court  to  take  into  consideration  i 
out  of  the  litigation  in  that  ease  in  fa 
parties  and  against  the  other,  and  if  t 
entitled  to  attorney's  fees  for  services 
action,  such  claim  must  have  been  taken 
by  the  court  in  finally  adjusting  the  rig 
The  district  court  so  considered  It,  and 
action  upon  the  bond,  a  judgment  in  fa 
ants.  I  do  not  think  that  the  majority  n 
or  considers  the  matter  adjudicated  by 
and  I  think  that  it  follows  from  the  fo: 
tions  that  the  judgment  of  the  district 
is  correct  and  should  be  atRrmed. 

Fawcbtt,  J.,  concurs  in  this  dissent. 

Reese,  C.  J.,  concurring  in  part  in  disi 
J. 

I  believe  the  judgment  of  the  distric 
affirmed,  but  am  not  certain  that  I  fully 
Sedgwick  in  all  his  conclusions.  I  si 
the  stipulation  of  the  parties  placing  tl 
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from  the  sale  in  the  hands  of  Mr.  Goodrich  was,  in  effect, 
a  final  disposition  of  the  whole  injunction  matter.  Tlie 
money  was  never  in  the  possession  of  Mr.  Goodrich  by 
virtue  of  the  injunction,  but  by  reason  of  the  mutual 
agreement  of  the  parties  to  the  suit.  This  stipulation 
had  the  double  effect  of  both  recognizing  the  validity  of, 
and  at  the  same  time  dissolving,  the  injunction — taking 
the  matter  out  of  the  hands  of  the  court,  so  far  as  the 
retention  and  custody  of  the  fund  was  concerned,  and  the 
assumption  of  the  full  control  thereof  by  the  parties. 
The  stipulation  of  facts  upon  which  this  case  was  tried 
recites:  "In  pursuance  of  said  stipulation  the  property 
was  sold  and  the  proceeds  thereof  were  placed  in  the  hands 
of  C.  C.  Goodrich  and  held  by  him  as  provided  in  said 
stipulation."  As  the  stipulation  referred  to  included  all 
that  was  bound  by  the  injunction,  the  oflSce  and  powers 
of  the  injunction  were  at  an  end.  I  think  the  record  shows 
beyond  doubt  that  the  injunction  was  not  wrongfully  is- 
sued, and  that  a  reasonable  construction  of  the  record 
sustains  this  view.  As  said  in  the  majority  opinion: 
"Upon  the  final  hearing  of  the  case  the  court  found  that 
the  plaintiff  was  entitled  to  a  divorce,  found  further  that 
she  was  entitled  to  the  sum  of  |250,  tlie  proceeds  of  the 
sale  of  certain  hogs,  allowed  her  this  as  alimony,  and 
dissolved  the  injunction  in  all  other  respects."  While  it 
is  true,  as  I  have  said,  that  by  the  stipulation  the  power 
of  the  injunction  was  at  an  end,  and  the  sale  was  allowed 
to  proceed,  yet,  by  the  stipulation  the  money  in  the  hands 
of  Goodrich  was  still,  but  by  virtue  of  the  stipulation, 
within  the  jurisdiction  and  subject  to  the  control  of  the 
court.  If  we  say  the  order  of  the  court  distributing  the 
money  was  by  virtue  of  the  injunction,  which  it  was  not, 
yet  we  would  have  to  hold  that  the  injunction  was  right- 
fully issued  in  so  far  as  th^  allowance  made  to  the  wife 
from  the  fund  was  concerned.  The  dissolution  of  the  in- 
junction was  more  of  form  than  substance.  It  had  served 
its  purpose,  the  case  was  disposed  of  on  its  merits,  and 
the  proceedings  were  at  an  end.    The  fund  had  been  held 
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subject  to  distribution  upon  the  entry  of  tl 
This  was  done,  and  the  injunction  liad  Ion 
its  force  in  holding  the  interest  of  the  wife  J 
until  the  entry  of  the  stipulation. 


In  KB  Estate  of  William  Robei 

e.  l.  holtdkb,  exegutob,  appellant,  v.  j( 

Guardian  ad  litem,  et  al.,  appel 

TiLKD  Anu.  9,  1910.     No.  1E.S77. 

1.  Homestead:  Couhti  Cottirr:  Jcwswction.  The 
Jurisdiction  to  appoint  appraisers  and  to  Bet  a 
to  a  widow.    OutKman  v.  Guthman,  IS  Neb.  9S. 

a.  :    RioHTB  "OF  auRviviNQ  Spoust     Where  a  ■ 

lug  with  her  husband  and  children  upon  certain 
family  bomeBtead.  became  Insane,  and  remain 
tlon  UDtll  after  her  husband's  death,  her  husbf 
to  divest  her  of  her  Interest  In  the  homestead, 

3.  :    Rights  of  Exbcu'tor.     An  executor  Is  n 

possession  of  a  homestead  as  against  «  survlvl 

4.  (Juardlan   ad   Litem:     Powuis.     A  guardian   Od   I 

guardian  appointed  Bolel;  for  tha  pttrpose  of  c 
tlon  and  preservlnK  tlie  iDterests  of  his  ward 
ing  before  the  courts.  He  has  no  right  to  the 
real  property  of  his  ward  or  to  the  rents  and 

Appeal  from  the  district  court  for  Lan 
Lincoln  Pboht,  Judge.  Reversed  in  p«i 
tions. 

Samuel  J.  Tuttlc  and  Talbot  d  Allen,  fo 

John  S.  Bishop  and  A.  8.  Tihhets,  contr 

Letiton,  J. 

William  Robertson  died  testate  in  1904. 
vised  a  certain  lot  in  Lincoln  to  his  wif 
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husband's  death  Mrs.  Robertson  was  adjudged  to  be  in- 
sane; she  is  still  in  that  condition,  and  is  an  inmate  of 
the  state  insane  hospital.  John  S.  Bishop  was  appointed 
guardian  ad  litem  of  the  widow  by  the  county  court.  He 
filed  an  application  in  that  court  praying  that  he  might 
be  directed  to  elect  on  behalf  of  the  widow  whether  to 
receive  this  provision  of  the  will  or  to  have  assigned  to 
her  her  dower  interest  in  the  real  estate  and  the  provis- 
ions made  for  her  by  statute.  On  a  hearing  the  court 
found  that  the  widow  was  insane  and  incompetent  to  elect 
for  herself,  and  ordered  the  guardian  ad  litem  to  elect 
on  her  behalf  whether  to  accept  or  renounce  the  provis- 
ions of  the  will.  He  reported  that  the  real  estate  left  the 
widow  by  the  will  was  not  owned  by  the  testator  at  the 
time  of  his  death,  and  elected  for  her  to  renounce  the  pro- 
visions of  the  will  and  to  be  endowed  of  the  lands  of  her 
husband.  He  afterwards  filed  a  petition  setting  forth 
the  marriage,  the  birth  of  children,  and  the  names  and 
residence  of  the  heirs;  that  while  the  family  were  living 
on  lots  8  and  9  in  block  164,  original  plat  of  the  city  of 
Lincoln,  as  a  homestead,  the  wife  became  insane,  and 
that  the  deceased  at  the  time  of  his  death  owned  the  home- 
stead, an  interest  in  certain  lands  in  Lancaster  county, 
Nebraska,  and  in  the  state  of  Florida;  and  the  widow's 
right  to  dower  has  not  been  disputed.  He  prays  that  the 
court  will  assign  to  the  widow  her  life  estate  in  the  home- 
stead not  exceeding  in  amount  two  lots,  or  in  value  f  2,000. 
and  further  prays  for  the  assignment  of  dower.  After  due 
notice  a  hearing  was  had  upon  this  petition,  and  three 
appraisers  appointed,  who,  after  taking  oath  and  ap- 
praising the  property,  valued  the  same  at  less  than  |2,000, 
and  set  the  same  apart  as  a  homestead.  Tlie  executor 
appeared  and  objected  to  the  report,  setting  out  that  the 
homestead  was  worth  more  than  12,000 ;  was  not  occupied 
as  a  homestead  by  the  widow  at  the  time  of  testator's 
death;  because  it  leaves  nothing  for  the  minor  heirs  as 
contemplated  by  the  will;  and  upon  other  grounds  un- 
necessary to  men^tion. 
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After  a  hearing  tlie  court  found  for  the  p 
oonfirnied  the  prorwd ings.  It  ordered  tha 
have  [)<>SRes«inn  of  the  homestead  during  her 
iind  tiiat  the  three  minor  heirs  of  WiUiai 
sliare  with  her  in  tlie  rents,  insues  and  p 
honici^tead  during  tlieir  minority.  It  was  a 
that  the  minors  uiiould  receive  the  sum  of 
from  the  rents,  is.'*jies  and  profits  of  tlie  hi 
tlieir  maintenance  until  further  order.  An 
taken  from  these  orders  to  the  district  court, 
trict  C(mrt,  upon  the  same  issues,  the  obje( 
executor  were  overruled,  tlie  order  of  the  i 
confirming  the  report  of  the  appraisers  and  ; 
the  homestead  to  the  widow  was  affirmed,  the 
to  the  minor  heirs  a  share  in  the  rents,  is.suc 
of  the  homestead  was  reversed,  and  it  was 
the  guardian  ati  liifiii  have  the  possession  of 
as  the  homestead  of  the  widow.  From  this  j 
executor  lias  appealed. 

The  ea,se  was  tried  in  the  district  court  uj 
tary  evidence  and  a  stipulation  of  facts,  Th 
of  facts  is  too  lengthy  to  set  forth  in  full ; 
stance,  it  states  that  when  the  widow  was  adj 
she  and  her  husband  occupied  the  premises 
stead  with  their  children,  eight  in  number, 
are  now  of  age ;  that  she  is  now  64  years  of  a{ 
she  was  adjudged  insane  the  deceased  lived 
ises  with  one  Florence  Conway,  and  by  h( 
children,  Benjamin,  Florence,  and  Ruth,  ' 
minors  adjudged  to  be  entitled  to  a  share 
from  the  homestead,  and  who  were  born  ther 
Robertson's  death  these  children  were  placed 
for  the  friendless  at  Toledo,  Ohio,  where  th 
that  the  widow's  absence  from  the  property  wi 
by  her  insanity  and  her  being  placed  in  the 
the  insane  at  Lincoln;  and  that  the  three  mi 
never  lived  with  her.  A  copy  of  the  will  is  i 
which  shows  that  three-fourths  of  the  real  i 
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deceased  was  bequeathed  to  these  minor  children,  and  in 
a  certain  contingency  the  whole  of  it.  In  the  will  they 
are  recognized  as  the  children  of  the  deceased  and  spoken 
of  as  "my  minor  children." 

A  number  of  objections  were  raised  at  the  hearing  to 
the  jurisdiction  of  the  county  court  and  the  district  court, 
and  to  some  matters  of  practice.  We  believe  it  unneces- 
sary to  consider  these  points,  since  the  prior  decisions  of 
this  court  have  practically  settled  the  matter  in  contro- 
versy. In  Onthman  v,  Guthman,  18  Neb.  98,  it  was  held 
that  the  county  court  has  jurisdiction  to  set  aside  a  home- 
stead to  a  widow  by  virtue  of  its  general  jurisdiction  in 
matters  of  probate  and  the  settlement  of  estates.  In 
Cooley  V,  Jansen,  54  Neb.  33,  it  is  hold  that  "the  right  of 
an  administrator  to  possession  of  the  real  estate  of  which 
his  decedent  died  seized  arises  from  its  being  subject  to 
payment  of  debts  of  the  decedent  and  is  not  of  force 
relative  to  a  homestead."  In  that  case  the  facts  were  that 
the  widow  and  children  executed  a  lease  of  the  homestead 
and  their  lessee  had  again  sublet  it.  The  administrator 
took  possession,  leased  the  land,  and  instituted  injunc- 
tion proceedings  to  restrain  the  sublessee  of  the  widow 
and  heirs  from  interfering  with  the  possession  and  occu- 
pancy of  his  tenant.  In  the  opinion  it  is  said :  "The  land 
in  suit  descended  to  the  wife  and  heirs  shorn  of  any  lia- 
bility for  the  debts  of  the  deceased,  and  the  administrator 
had  no  right  of  possession  or  other  right  thereto  or  therein, 
and  could  not  make  an  effective  lease  of  it;  hence  could 
not  maintain  this  suit." 

In  the  case  at  bar,  upon  Robertson's  death  the  home- 
stead, not  exceeding  two  lots  in  extent  or  $2,000  in  value, 
vested  at  once  "in  the  survivor  for  life,  and  afterwards 
in  his  or  her  heirs  forever,  subject  to  the  power  of  the 
decedent  to  dispose  of  the  same,  except  the  life  estate  of 
the  survivor,  by  will."  Ann.  St.  1907,  sec.  6291;  Schuyler 
t?.  Hanna,  31  Neb.  307;  Finders  v.  Bodle,  58  Neb.  57; 
Hohson  V.  Huxtable,  79  Neb.  340.  He  could  not  take  this 
right  away  from  her  by  will  without  her  consent.    Var 
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tional  Bank  of  Commerce  v.  Chamheri 
Her  insanity  could  make  no  diflEerenc( 
V.'  Smith,  77  Neb.  363.  The  minor  he 
isees  in  tlie  will  or  as  legitimatized  c 
entitled  to  participate  with  the  widow 
of,  or  in  the  rents  and  profits  arising  frc 
They  were  not  members  of  her  family, 
sessory  interest  in  the  property  until 
executor  has  shown  no  title  to  or  right 
premises,  and  the  widow  alone  is  enti 
of  tlie  same  during  her  natural  life.  Ti 
71  Neb.  160 ;  Brandon  v.  Jensen,  74  Ne! 
sail,  82  Neb.  587;  Durland  v.  Scilcr,  27  : 
the  court  itself,  as  appellant  insists,  oi 
litem,  as  he  contends,  is  entitled  to  elei 
The  county  court  properly  set  apart  the 
widow,  but  erred  in  requiring  a  port! 
from  the  siirae  to  be  paid  to  the  minor  c 
trict  court  properly  reversed  this  part 
the  judgment  of  that  court  was  errone 
dered  the  possession  of  the  real  estate 
guardian  ad  litem.  A  guardian  ad  1 
guardian  appointed  solely  for  the  purpc 
litigation  and  preserving  the  interests  o; 
tera  pending  before  the  courts.  He  ha 
possession  of  the  real  property  of  his  wi 
and  profits  therefrom.  He  gives  no  bi 
special  duties.  For  the  purpose  of  ti 
estate  a  general  guardian  should  be  apj 
The  judgment,  of  the  district  court  is 
in  all  respects,  save  as  to  awarding  the 
property  to  the  guardian  ad  litem,  ant 
manded,  with  directions  to  modify  the 
cordance  with  this  opinion.    Costs  taxe 

JUDGMEf 

Fawcbtt,  J.,  not  sitting. 
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A.  H.  Winder,  appellant,  v.  Mary  J.  Winder,  appellee. 

Filed  April  9,  1910.     No.  15,979. 

1.  Judgrment:   Vacating  During  Tebm.    The  district  court  has  power 

to  set  aside  a  Judgment  or  decree  during  the  term  at  which  it 
was  rendered,  if  satisfied  that  it  has  been  procured  by  fraud  or 
collusion,  or  if  it  believes  that  its  former  conclusion  was  er- 
roneous. 

2.  :    :    Presumptions.    On  the  15th  day  of  May  a  written 

order  was  filed  adjourning  the  district  court  for  Madison  county 
from  May  18,  1908,  which  was  the  day  at  which  the  May  term 
had  at  the  beginning  of  the  year  been  designated  to  begin,  to 
May  20  at  1  o'clock  P.  M.,  and  on  that  day  a  written  order  signed 
by  the  judge  was  made  adjourning  the  May  term  from  May  20 
to  May  21.  On  May  20  a  hearing  was  had  upon  a  motion  to 
vacate  a  decree  of  divorce  rendered  during  the  February  term. 
Since  the  record  does  not  indicate  the  hour  of  the  proceedings, 
regularity  must  be  presumed,  and  the  hearing  and  order  will  be 
held  to  have  been  had  and  made  during  the  February  term  as 
the  record  recites. 

3.  Divorce:  Collusion:    Vacating  Decree.    Where  parties  to  a  divorce 

proceeding  agree  that  material  evidence  shall  be  suppressed,  and 
that  the  actual  facts  in  the  case  shall  be  concealed  from  the 
court  for  the  purpose  of  procuring  a  decree  which  would  not 
otherwise  be  granted  to  the  complainant,  such  action  is  collusive 
in  nature,  and  a  court  is  warranted  in  setting  aside  a  decree  thus 
procured. 

Appeal  from  the  district  court  for  Madison  county: 
Anson  A.  Welch,  Judge.    Affirmed. 

Mopes  &  Hazen,  for  appellant. 

John  W.  Cooper f  contra, 

Lbtton,  J. 

In  January,  1908,  the  plaintiflP  began  an  action  for 
divorce  against  his  wife  in  the  district  court  for  Madison 
county.  On  February  10,  1908,  a  decree  was  entered  in 
favor  of  the  plaintiff  granting  an  absolute  divorce.  On 
Apriie,  1908,  a  motion  to  set  aside  the  decree  was  filed 
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by  the  defendant,  accompanied  by  an  j 
of  the  motion.  Notice  was  served  or 
May  18,  1908,  the  defendant  would  • 
vacate  the -decree  for  hearing.  Objoc 
the  vaeati<m  of  tlie  decree,  and  the  def 
pleiuental  answer  to  the  petition.  The 
on  tlie  20tli  day  of  May,  1908,  "the  sai 
day  of  the  February,  1908,  term  of 
holden  within  and  for  Madison  conn 
motion  was  ar;jiied  and  submitted  to 
court  overruled  tlie  same.  The  recorc 
it  further  appearing  to  the  court  fro 
troduced  on  the  hearing  of  the  motion  ' 
this  case  was  filed  by  collusion  hetwee 
defendant,  it  was  ordered  by  tlie  ('ourt 
that  the  decree  of  divorce  and  judgm 
hereby  set  aside,  and  that  the  cause  L 
cost  of  plaintiff.    From  tliis  order  the 

The  certificate  of  the  clerk  of  the  di 
ttiat  the  February,  1908,  term  of  tlie 
begun  on  the  10th  day  of  February,  1! 
from  day  to  day  and  from  time  to  time 
of  May,  1908,  when  said  term  of  coi 
nine  die;  and  ttiat  the  May,  A.  D.,  190 
<»n  the  2]  St  day  of  May,  1908. 

The  appellant  contends  that  the  cou 
tion  to  set  aside  the  decree,  for  the  re 
of  court  at  which  it  was  rendered  had  i 
shows  that  at  the  beginning  of  the  ; 
forraity  with  the  requirements  of  tlie  a 
judge  designated  February  10,  190S, 
which  the  February  term  of  the  district 
county  should  begin,  and  Jlay  18,  19' 
which  the  May  term  should  begin.  (] 
May  there  was  filed  with  the  clerk  of  I 
written  order  dated  at  Wayne,  Nebras 
the  judge,  adjourning  the  court  from 
May  20,  1908,  at  1  o'clock  P.  M.,  and  > 
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May  a  written  order  signed  by  the  judge  was  entered 
adjourning  tlie  May,  1908,  term  of  the  district  court  from 
May  20,  1908,  to  May  21,  1908.  The  motion  to  open  and 
vacate  the  decree  of  divorce  was  filed  in  April  during  the 
Februaiy  term  of  court.  Before  the  hearing,  by  wTitten 
order  as  provided  by  section  4741  Ann.  St.  1909,  the  May 
term  was  adjourned  from  ilay  18  to  May  20,  at  1  o'clock 
P.  M.  This  was  within  the  power  of  the  court,  and  will 
be  presumed  to  have  been  done  upon  suflScient  reason. 
Parrott  v.  Woleott^  75  Neb.  530;  Russell  v.  State,  77  Neb. 
519. 

The  court  entered  upon  the  hearing  of  this  motion  upon 
the  20th  of  May.  On  that  day  the  May  term  was  again 
adjourned  by  written  order  until  the  21st.  The  record 
does  not  indicate  the  hour  at  which  the  hearing  began, 
and,  in  the.  absence  of  proof,  regularity  must  be  pre- 
sumed. The  judgment  in  this  case,  if  made  before  1 
o'clock  P.  M.  on  Alav  20,  was  made  before  the  time  to 
which  the  first  order  adjourned  the  May  term;  if  made 
after  1  o'clock,  we  must  presume  it  Avas  made  after  the 
second  order  adjourning  the  term  until  the  21st.  In 
either  event,  it  w-as  made  before  the  May  term  began,  and 
must  have  been  made,  as  the  record  recites,  on  a  day  of  the 
February  term.  This  being  the  case,  the  court  had  power 
to  set  aside  the  decree  during  the  term,  if  satisfied  that 
it  had  been  obtained  by  fraud  or  collusion;  or  if  it  be- 
lieved that  its  former  conclusion  was  erroneous.  Brad- 
ley V.  Slater,  55  Neb.  334;  Colby  v.  Maw^  1  Neb.  (Unof.) 
478. 

Does  the  evidence  justify  the  finding  of  the  district 
court  that  the  decree  had  been  obtained  by  collusion.  The 
plaintiff  and  his  wife  were  married  in  1891.  Four  chil- 
dren, the  oldest  being  14  years  of  age  and  the  youngest  2 
years  old  at  the  time  of  the  divorce,  were  the  fruit  of  their 
union.  The  family  had  resided  in  Norfolk,  Nebraska,  for 
over  ten  years,  when  in  April,  1905,  Mr.  Winder  purchased 
a  house  in  Boulder,  Colorado,  and  occupied  the  same  vith 
35 
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liiB  wife  and  family  from  that 
October,  1907.  His  occupatioi 
Kalexman,  althougb  lie  owned  a 
rated  boot  and  shoe  business  in  1 
moved  to  Colorado  Winder  cot 
part  of  his  time  in  Norfolk,  an 
interested  in  the  business  the  s 
town  he  occupied  a  room  in  the 
had  formerly  lived,  and  into  wli 
his  wife,  Laura  S.  Haley,  had  i 
In  September,  1907,  he  file* 
against  the  defendant  in  the  i 
Colorado,  alleging  extreme  crue! 
to  this  petition,  nod  application 
niony,  and  counsel  fees,  but  heft 
the  ilth  day  of  October,  1907,  I 
the  latter  part  of  December,  190 
Mr,  Tyler,  an  attorney  at  Madis< 
to  beginning  an  action  for  sep; 
casual  conversation  between  Jl 
attorney,  and  Mr.  Tyler  in  De 
closed  that  Sir.  Winder  had  rer 
to  a  divorce,  and  that  Mrs.  Wh 
This  led  to  a  nuniher  of  conferer 
and  consultation  by  them  with 
ence  to  the  matter  of  alimony,  tl 
and  the  distribntiim  of  the  pre 
testifies,  "It  was  later  arranged 
Winder  should  make  applicatioi 
on  terms  as  to  alimony  and  th» 
erty  and  maintenance  and  edt 
After  an  under.'^tanding  was  res 
and  the  same  had  been  explain* 
rnunsel,  a  petition  was  filed  on  , 
ing  substantially  the  allegation 
as  to  extreme  cmelty.  A  sum 
accepted  by  Mrs.  Winder,  and 
the  same  day,  which  was  Febr 
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the  February  term  of  the  district  court.  A  hearing  was 
immediately  had,  Winder  and  one  Reid  testifying,  and 
the  divorce  was  granted  and  alimony  and  custody  of  the 
children  decreed  as  had  been  agreed  upon  by  the  parties. 
Mrs.  Winder  was  present  in  Madison,  but  did  not  attend 
the  trial. 

We  cannot  in  the  limits  of  this  opinion  relate  all  the 
facts  disclosed  by  the  record.  In  a  lengthy  affidavit  Mrs. 
Winder  says,  among  other  things,  that  at  this  time  and 
for  a  long  time  previously  she  had  been  in  poor  health, 
weak,  nervous,  and  easily  influenced;  that  Winder  always 
had  a  very  strong  influence  over  her,  and  that  by  i^eason 
of  this  influence  he  persuaded  her  to  refrain  from  mak- 
ing any  defense  to  his  petition  for  divorce.  A  letter  is  in 
evidence  from  Mrs.  Winder  to  Mr.  Tyler,  dated  January 
16,  the  day  the  petition  was  filed,  aisking  with  reference 
to  the  security  agreed  upon,  and  in  this  letter  she  states : 
"Please  to  not  mention  to  Mr.  Mapes  that  my  father 
said  this,  as  I  promised  Mr.  Winder  I  would  not  tell  him.'' 
In  another  letter  written  to  her  children  in  Chicago  she 
says:  "Now,  I  am  going  to  give  your  father  a  divorce, 
and  he  is  to  support  you  children,"  etc.  Mrs.  Winder's 
affidavit  further  states  that  the  decree  was  obtained 
through  fraud  and  deception  practiced  upon  the  court  and 
the  affiant;  that  the  grounds  alleged  were  false  and  un- 
true; that  it  was  procured  by  false  and  perjured  testi- 
mony ;  that,  instead  of  she  being  cruel  to  the  plaintiff,  he 
had  been  for  a  long  time  guilty  of  extreme  cruelty  toward 
her.  She  sets  forth  a  number  of  specific  acts  constituting, 
if  true,  such  extreme  cruelty  as  to  warrant  a  decree  of 
divorce  to  her  instead  of  to  her  husband,  as  well  as  a 
general  charge  of  improper  conduct  with  Mrs.  Haley. 
She  states  that  after  he  began  to  room  at  the  house  of 
Mrs.  Haley  he  systematically  schemed  to  annoy,  harass, 
and  torment  her,  and  insisted  and  urged  upon  her  that 
she  should  seek  and  obtain  a  divorce  and  separation ;  that 
while  in  Colorado  he  repeatedly  urged  her  to  obtain  a 
divorce  there,  and  that  upon  her  refusal  to  do  so  be  began 
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the  divorce  anit  in  Colorado;  that  after  si 
Nebraska  the  plnintifF,  knowing  her  ignoi 
perience  and  li<^r  frail  mental  and  pbj: 
urged  and  persuaded  her  to  permit  him  fa 
cree  of  divorce  in  this  case  without  mail 
ance;  that  she  did  not  understand  the  in 
vorce  proceedings,  had  not  beard  or  rej 
until  after  the  decree,  and  that  she  did 
her  rights  or  she  would  have  been  present 
and  heard  in  her  own  defense.  An  afBdai 
of  a  physician  in  Cliicago  to  the  effect  that 
12  to  December  13,  1907  he  treated  her 
that  she  was  in  such  a  nervous  and  ph^ 
that  she  was  susceptible  of.  bein^  easily 
that  in  his  opinion  this  condition  has  exi 
years. 

Winder  testifies  that  early  in  Decembt 
Winder  in  Norfolk  just  before  he  spoke  ,._ 

about  the  matter.  He  denies  that  he  tried  to  induce  her 
to  allow  him  to  get  a  divorce,  or  that  he  saw  her  again 
until  after  the  decree.  He  testifies  that  he  has  paid  her 
fSOO  and  taken  care  of  the  three  children  in  Chicago, 
and  denies  the  specific  allegations  of  cruelty  in  Mrs.  Win- 
der's affidavit.  He  denies  that  he  ever  sn^^sted  divorce, 
and  says  that  she  suggested  it  several  times.  He  testifies 
that  after  Mrs,  Winder  had  an  operation  performed  in  a 
Denver  hospital  in  the  fall  of  1907  he  told  her  he  would 
give  her  J75  a  month  out  of  the  store — "Take  this  f75 
and  spend  it  on  yourself,  and  let  me  and  my  business 
alone,  and  don't  bother  me  any  more,  and  when  yon  get 
ready  for  a  divorce  you  can  get  it."  It  is  also  shown  that 
ou  March  24,  six  weeks  after  the  rendition  of  the  decree, 
Mrs.  Haley,  who  in  the  lueaotime  had  i»-ocnred  a  divorce 
from  her  hii-stnind,  and  Winder  were  married  at  Superior, 
Wisconsin. 

It  is  our  opinion  from  the  evidence  that  Mrs.  Winder's 
property  rights  were  amply  protected  by  her  conneel,  and 
ttiat  in  the  adjustment  of  the  property  and  costody  of  the 
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cliildren  Mr.  Tyler  acted  with  a  proper  regard  to  the  in- 
terests of  his  client,  and  obtained  a  settlement  in  all 
probability  more  advantageous  to  her,  considering  the 
extent  of  Mr.  Winder's  estate,  than  she  would  have  re- 
ceived at  tlie  hands  of  the  court,  if  she  had  succeeded  in 
an  action  for  separate  maintenance.  We  are  also  con- 
vinced that  her  rights  were  fully  explained  to  her  by  ^Ir. 
Tyler  and  that  she  was  in  nowise  deceived  or  misled  by 
him..  The  correspondence  in  evidence  between  her  tind 
her  attorney  does  not  tend  to  substantiate,  but  rather 
contradicts,  the  statements  in  her  affidavit  as  to  her  weak 
•mental  condition  at  the  time.  A  reasonable  conclusion 
w^ould  seem  to  be  that  Winder  was  infatuated  with  Mrs. 
Haley,  and  desired  a  divorce  so  that  he  could  marry  her; 
that  he  endeavored  to  get  rid  of  Mrs.  Winder  by  the 
divorce  proceedings  in  Colorado,  but,  not  succeeding  as 
easily  as  he  had  anticipated,  he  took  up  the  attempt  again 
in  Nebraska;  that,  when  he  discovered  through  his  attor- 
ney that  Mrs.  Winder  desired  a  separation,  he  attempted 
to  buy  his  peace  by  surrendering  a  large  portion  of  his 
property;  that  Mrs.  Winder  agreed  to  the  plan  and  was 
cognizant  of  the  proceedings.  All  this  was  concealed 
from  the  district  judge,  and,  when  it  became  apparent  to 
liim  through  evidence  taken  on  the  motion  to  set  aside 
the  decree,  he  naturally  and  properly  felt  that  the  court 
had  been  deceived  and  imposed  upon,  and  that  he  would 
not  have  rendered  such  a  decree  had  all  the  facts  in  the 
case  been  produced  in  evidence  before  him  at  the  time. 
We  are  of  opinion  that  he  w-as  justified  in  finding  as  he 
did.  There  can  be  no  doubt  but  that  where  parties  to  a 
divorce  proceeding  agree  that  material  evidence  shall  be 
suppressed,  and  that  the  actual  facts  in  the  case  shall  be 
concealed  from  the  court  for  the  purpose  of  procuring  a 
decree  which  would  not  otherwise  be  granted  to  the  com- 
plainant, such  action  is  collusive  in  nature,  and  a  court  is 
warranted  in  setting  aside  a  decree  thus  procured.  2 
Bishop,  Marriage,  Divorce  and  Separation,  sec.  697-701; 
Beard  v.  Beard,  65  Cal.  354,  4  Pac.  229 ;  14  Cyc.  p.  647, 
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Rnhd,  3c,  and  cases  riteil  in  unto.  Sectio 
1909,  provides:  "No  divorce  shall  be  dei 
when  it  Hhall  appear  tliat  the  petition  or 
founded  in  or  exhibited  by  coUusiou  bet 
nor  where  the  party  complaining  shall 
same  crime  or  misconduct  charfjed  agai 
cut."  This  statute  has  been  rigidly  enfoi 
I>rovision9  have  been  involved.  Wiltle  v 
S91;  Ciiynmins  v.  Viimmins,  47  Neb.  87 
mnn,  73  Neb.  850,  Proper  regard  for  tli 
siMJCt  due  to  the  court  requires  tiiat  it 
cally  frown  upon  such  agreeiiients.  Tl 
cially  so  in  divorce  cases,  where  the  pul 
tiiird  party.  The  preservation  of  the  fai 
our  whole  social  fabric  rests,  and  the  we 
children  require  that  the  bonds  of  matrin 
tet  aside  by  an  agreement  between  the 

If,  when  the  true  facts  are  disclosed,  1 
iied  that  it  was  deceived  and  misled  in  : 
cree,  it  has  full  power  to  set  the  same  i 
terra  of  court,  and  under  certain  cond^ 
subsequent  tenn.  Wisdom  v.  Wisdom,  2 
xtead  V,  Ohnstcad,  41  Minn.  297;  Bomsi 
-Minn.  230. 

We  have  little  reluctance  because  of  tl 
Apparently  Mrs.  Haley  and  Winder  wer 
and  neither  party  is  entitled  to  particu 
tection  from  the  court. 

The  district  court  was  justified  in  seti 
cree,  dismissing  the  case,  and  leaving  t 
it  found  them.     Its  judgment,  therefore 


Barnes,  J.,  not  sitting. 
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Frank  Triska  kt  al.,  ArPELLANTS,  v.  Theodore  H. 

Miller  et  al.,  appellees. 

Filed  April  9,  1910.     No.   15,814. 

1.  dTudgment:    Res  Judicata.     A  Judgment  on  the  merits  constitutes 

an  absolute  bar  to  a  subsequent  action  founded  upon  the  same 
claim  or  demand,  concluding  parties  and  those  in  privity  wit^ 
them,  not  only  as  to  every  matter  which  was  offered  and  re- 
ceived to  sustain  or  defeat  the  claim  or  demand,  but  also  as  to 
any  other  admissible  matter  which  might  have  been  offered  for 
that  purpose.     Slater  v,  Skirving,  51  Neb.  108. 

2.  :    .    A  fact  or  right  in  issue  determined  specifically  or 

generally  by  the  decree  of  the  court  cannot  be  again  litigated 
by  the  -parties  to  that  suit,  over  the  winning  party's  objections, 
without  a  modification  or  vacation  of  that  decree. 

Appeal  from  the  district  court  for  Saline  county:  Les- 
lie G.  HURD,  Judge.    Affirmed. 

Bartos  &  Bartos,  for  appellants. 

Ralph  D,  Brown,  Glenn  N.  Venrick^  Ilasfinys  &  Ireland 
and  J,  H.  Grimm  &  Hon,  contra. 

Boot,  J. 

This  is  an  action  in  equity  to  cancel  certain  convey- 
ances, judgments  and  proceedings,  for  an  accounting, 
and  to  quiet  in  the  plaintiffs  title  to  a  tract  of  land.  The 
defendants  prevailed,  and  the  plaintiffs  appeal. 

The  plaintiffs  are  husband  and  wife  and  natives  of  Bo- 
hemia. January  21,  1897,  the  plaintiff  Fran!:  Triska 
owned  the  land  in  controversy,  and  it  was  encumbered  by 
six  mortgages  given  to  secure  his  debts  aggregating  about 
|8,000.  .The  defendant  Miller  at  that  time  was  a  second 
mortgagee.  Triska's  creditors  were  pressing  him  for  pay- 
ment, and  on  the  day  last  named  he  conveyed  all  of  said 
real  estate  to  Mr.  Archibald  S.  Sands,  an  attorney  at  law 
and  son  of  Eobert  Sands,  a  mortgagee.  At  the  same  time 
Triska  gave  Sands  a  mortgage    upon    certain    chattels. 
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Sands,  in  consideration  of  said 
Triska  credit  for  $80  on  the  noti 
and  February  1  executed  a  lea 
of  said  land  for  one  year.  Jan 
veyed  160  acres  of  said  land  t 
raplier,  and  the  succeedinp:  day 
Teyed  the  real  estate  to  Frank 
Sands  conveyeii  tlie  remaining 
niary  1,  1897,  the  defendant  Mi 
in  the  district  court  to  foreclo 
not  make  the  senior  mortgagees 
and  caused  process  to  be  served 
junior  lienors,  including  the  '. 
Triskas  made  default,  but  the  ji 
arate  answers  aud  cross-petitioi 
trict  court  entered  a  decree  fin< 
the  Triskas  to  the  mortgaj^ees, 
gages.  The  land  was  sold  in  the 
sale,  and  was  purchased  by  M 
mortgages,  for  a  little  less  tha 
and  the  cost?  of  the  foreclosure. 
Triska,  objected  to  confirmatioi 
to  this  court  from  an  adverse 
Triska  testifies  Hiat  he  did  not 
represent  him,  but  he  executed 
sede  the  order  of  confirmation  ] 
court.  The  appeal  was  dismissi 
time  the  plaintiffs  occupied  the 
Triska  by  Sands.  Sands  and  ; 
leased  the  80  acres  from  Miller 
unquestioned  that  subsequently, 
Frank  Triska,  Jr.,  leased  the  1 
father  and  mother,  the  plaintiffi 
occupied  said  80  acres,  which  co 
stead.  The  plaintiff  Frank  Tri 
lease  for  any  of  the  farm  or  renf 
Mr.  Miller. 

July  15,  1898,  Hayek  conveye 


Vol.  86]  JANUARY  TERM,  1910.  503 


Triska  v.  Mlllor. 


ant  Miller,  and  on  August  5,  1898,  Archibald  S.  Pands, 
also  conveyed  said  real  estate  to  Miller.  The  expressed 
consideration  in  the  deed  made  by  Sands  to.  Mrs  Porter 
is  $e5,000.  The  proof  indicates  the  consideration  was  a 
credit  for  an  undisclosed  amount  on  an  account  between 
Sands  and  Mrs.  Porter's  husband;  Tlie  consideration  in 
the  deeds  to  and  from  Hayek  and  from  Sands  was  nom- 
inal. 

April  24,  1900,  for  a  sufficient  and  valuable  considera- 
tion, the  defendant  ililler  conveyed  80  acres  of  said  land 
to  the  defendant  Wynand,  and  another  80-acre  tract  to 
the  defendant  Kaura.  June  2,  1900,  the  plaintiffs  herein 
commenced  an  action  in  equity  in  tlie  district  court 
against  Miller,  Archibald  S.  Sands,  «Toseph  Kaura  and 
John  Wynand,  and  their  respective  spouses,  all  of  wlu)m 
are  defendants  herein.  In  that  suit  the  Triskas  allege 
that  Miller  and  Sands  conspired  to  secure  title  to 
said  land  by  fraud;  that,  in  pursuance  of  said  conspiracy, 
Sands  for  himself  and  for  Miller  agreed  witli  the  Triskas 
that,  if  they  would  convey  said  land  to  Sands,  he  would 
hold  it  for  their  benefit,  apply  tlie  profits  derived  there- 
from upon  the  liens,  secure  extensions  of  the  mortgages 
as  they  became  due,  and  at  the  end  of  five  years,  if  not 
sooner,  reconvey  said  real  estate  to  tlie  Triskas;  that  Sands 
agreed  to  reduce  his  contract  to  writing  if  they  would  sign 
a  dec^d;  that  Sands  induced  them  not  to  defend  the  Miller 
foreclosure  by  stating  that  he  would  protect  their  inter- 
est therein;  that  they  signed  all  documents  presented  to 
them  by  Sands,  but  without  any  knowledge  of  the  contents 
of  such  pai)ers,  and  in  all  things  they  relied  upon  Sands. 
Thev  further  cliarged  that  Sands  failed  to  carrv  out  his 
conti'act,  but  conveyed  the  land  without  consideration, 
and  that  all  p(Tsons  dealing  with  said  title  had  knowledge 
and  notice  of  their  interest  therein.  They  prayed  for  an 
accounting,  for  a  cancelation  of  the  various  conveyances 
affecting  their  title  to  said  land,  and  for  eciuitable  relief. 
The  defendant  Miller  answered  the  petition,  denied  all 
allegations  of  fraud,  and  pleaded  the  foreclosure  proceed- 
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ings  in  bar.  The  Triskas  by  way  of  replicatU 
authority  of  any  attorney  to  represent  tUem 
closure  suit,  and  charged  that  whatever  doc 
signed  by  tliem  in  that  suit  were  executed  u 
and  fraudulent  representations  of  Miller  ant 
that  tliereby  the  Triskaa  would  be  protectee 
machinations  of  Sands. 

December  15, 1900,  the  district  court,  upon 
found  generally  in  favor  of  the  defendants  a 
the  plaintiffs'  petition.  An  appeal  was  prose 
court,  and  the  decree  of  the  district  court  affli 
9,  1902.    'friska  v.  Miller,  3  Neb.  (Unof.)  46* 

February  17,  1906,  Theodore  H.  Miller,  o 
fendants  herein,  prosecuted  an  action  in  ejec 
district  court  against  the  plaintiffs  herein  a 
to  recover  possession  of  the  80  acres  of  said  1 
Miller  retained  title.  In  that  suit  the  Tri 
that  the  foreclosure  proceedings  were  null  j 
cause  the  district  judge  before  whom  said  cai 
was  a  stockholder  in  and  a  director  of  the 
Bank,  and  therefore  disqualified  from  makin 
in  said  action.  Miller  replied  that  said  judg 
stockholder  in  and  a  director  of  the  said  bi 
interested  in  the  event  of  said  suit,  and  als 
bar  the  decree  in  the  suit  in  equity  theretofoi 
by  the  Triskas.  Some  other  facts  were  plead 
estoppel.  March  24,  1906,  the  district  coi 
Miller's  favor,  and  awarded  him  a  wTit  of 
Triskas  thereupon  appealed  to  this  court,  and 
ary  term,  1907,  the  judgment  of  the  distrii 
affirmed,  without  an  examination  of  the  me 
the  appellants  had  failed  to  brief  their  case. 

In  the  instant  case  the  proceedings  and  j 
the  foreclosure  suit,  in  the  action  in  equity  and  in  the 
ejectment  action,  are  pleaded  in  bar  to  the  plaintiffs'  peti- 
tion. The  court  heard  evidence  upon  the  merits,  as  well 
as  upon  the  pleas  in  bar.  The  finding  is  general  In  favor 
of  the  defendants,  so  that  the  record  does  not  disclose 
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whether  the  decree  is  based  upon  the  merits  or  upon  the 
judgments  referred  to,  but  if  the  evidence  sustains  any  de- 
fense pleaded  the  decree  should  be  affirmed. 

The  plaintiffs  assert  that  the  aforementioned  judgments 
will  not  defeat  the  instant  suit  because  the  discjualifica- 
tion  of  the  district  judge  was  not  in  issue  or  determined 
in  any  of  said  actions,  whereas  "in  the  present  suit  the 
disqualification  of  the  trial  judge  is  the  chief  ground  on 
which  relief  is  asked."  Counsel  present  an  exhaustive  and 
well-reasoned  brief  upon  the  subject  of  tiie  alleged  dis- 
qualification of  the  district  judge,  but  v/e  do  not  think 
it  is  necessary  to  determine  that  point.  l>efore  the  action 
to  foreclose  the  mortgages  was  commenced  the  plaintiffs 
had  conveyed  their  equity  of  redemption  in  the  land  in 
controversy  to  Sands.  That  title  is  now  vested  in  Miller 
and  his  grantees.  Conceding,  for  the  sake  of  the  argu- 
ment, that  every  order  made  in  the  foreclosure  proceedings 
was  absolutely  void,  and  we  do  not  so  decide,  still,  if  the 
conveyance  to  Sands  is  valid,  the  judgment  appealed  from 
must  be  affirmed. 

Counsel  assail  with  great  vigor  the  transaction  cul- 
)iiinating  in  said  conveyance  and  the  subscMjuent  convey- 
ances whereby  Miller  received  the  Sands  title.  We  shall 
not  follow  that  argument  because  it  comes  too  late.  The 
judgment  entered  December  15, 1900,  in  the  suit  of  TrisJca 
r.  Miller^  has  closed  the  door  to  inquiry  into  that  subject. 
The  substance  of  the  issue  litigated  in  that  case  was  the 
alleged  fraud  of  Miller  and  Sands  and  the  validity  of  the 
title  conveyed  by  the  foreclosure  proceedings.  The  plain- 
tiffs' claim  in  the  instant  case  is  identical  with  that  ad- 
vanced  by  them  in  the  former  one,  and  the  parties  are  the 
same.  In  the  former  suit  the' judgment  was  upon  the 
merits,  and  it  constitutes  an  absolute  bar  to  this  action. 
Plater  v.  Skirvrng,  51  Neb.  108;  Loice  v.  Prospect  Hill 
(Cemetery  Ass'n,  75  Neb.  85;  Martin  v.  Honey,  41  Ohio  St. 
141;  Cromwell  v.  County  of  Sac,  94  U.  S.  351.  No  one 
should  be  twice  vexed  for  the  same  cause  of  action,  and 
the  principle  of  res  judicata  includes  not  only  the  thingsf 


I 
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detemiined  in  the  fonmr  suit,  but  als( 
pmiKrly  involvod,  wliioli  mi^lit  have  li 
lerniinotl  therein.  Whiter  v.  likirriii; 
Hroatch,  fi8  Neb.  (187;  Htockton  v.  Fore 
41S;  Ro'f'rt  r.  IfifighiH.  57  111.  244;  Di 
It.  Vii.  V.  tiuUard,  89  la.  749;  2  Black,  J 
sec.  731. 

Id  reply  to  Jliller's  defense  in  the  fc 
fori'c  Insure  proceed  iuf^s  conveyed  the  Ti 
dcniption,  they  could  liave  repliotl  tha 
were  void  if  such  is  the  fact,  aud,  liavi 
are  now  estnpjied  to  make  that  defense 
of  tbat  judjinient.  l-'roni  whatever  !i 
juil;jnien1  rendered  in  the  former  suit 
Triskas,  it  must  be  Iieid  a  bar  to  tl 
Whetlier  the  judgment  is  based  upon  a 
kas*  contention  that  the  deed  to -Sands 
but  was  obtained  by  fraud,  or  is  supp 
tbat  the  Triskas'  title  was  deraif^ned  1 
closure,  the  instant  case  must  fail.  Tl 
decided  one  or  both  of  those  defenses  I 
was  presented  in  the  answer. 

The  plaintilTs  assert  they  did  not  kn 
termination  of  their  former  action,  tba 
ing  in  the  foreclosure  proce4'dings  wa 
tliere  is  no  pro()f  before  us  of  that  fact 
defense  was  known  and  pleaded  iu  the  i 
determined  in  Miller's  favor.  Whethi 
sound  or  otherwise,  it  adjudicates  that 
verse  to  tlie  plaintiffs,  and  cannot  be  s 
verted  in  this  action.    JJanson  v.  Ilaitso 

The  judgment  of  the  district  court  is 
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Backer,  appeli,axt,  v.  Kkii-s  Madsen,  aiteu.ee. 

Filed   Aphil  9,   1910.      No.   1G.9G6. 

Evidence.  Where  connictlng  evidence  has  been  fairly  sub- 
cd  to  a  lury  in  aii-<fciloii  at  law.  the  verdict  will  not  be  aet 
e  as  contrary  to  the  evidence,  It  riiere  Ib  aufflcleiit  evldrnre 
uEtaIn  It,  even  though  this  court  upon  a  c-onaiJe;aiion  of  all 
lie  evidence  might  have  reached  a  different  conclusion. 

\L  from  the  dintrict  court  for  Gi'cel^y  county: 
R.  Hanxa,  Judge.    Affirmcil. 

:itn,  Rcrder  &  Lif/htnvr,  T.  J.  Iloirard  and  R.  P. 
for  appellant, 

Swain  and  J.  E.  Kavannugh.  contra. 

J. 

is  an  action  for  the  contract  price  of  fruit  free« 
ilaintiff  alleges  lie  sold  and  delivered  to  the  de- 
.     Tlie  defendant  prevailed,  and  tlie  plaintiff  ap- 

e  jury  were  instructed:  '"You  are  inKtructed  yon 
sider  solely  tlie  one  question  of  wlietlicr  or  not  the 
nt,  Jladsen,  accepted  or  made  use  of  flie  trees,  or 
tion  tlierei>f,  iiientioned  in  the  contract  attached 
tiff's  petition,  after  they  were  left  at  his  place  by 
ntiff  in  Octolicr  of  1!)()6.  If  he  did  so  accept,  or  at 
le  there;iftep  cvercise  d<miinion  or  control  over 
BS,  or  any  portion  tliereof,  by  covcrinjr  tbein  up  for 
on  during  the  winter,  or  in  any  manner  treatinj; 

his  own,  then  your  fiudiiiR  and  verdict  should  be 
jlaintifT;  but,  if  he  did  not  make  use  of  any  of  said 
■  exercise  any  dominion  or  control  over  them,  then 
iding  and  verdict  should  be  for  the  defendant." 
struction  substantially  follows  iaslrnction  num- 
,  reiiucstcii  by  the  plaiiiliff.     The  plaintiff  insisis 

vei-dict  is  not  supporU-.l  by  aunicit-nt  evidi'iice  aiid 
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is  coulrarj  to  said  instruction.  The 
lliat  tlie  (ief<'n(}ant  sought  to  eouuteri 
rescind  liis  contract,  but  tlie  plaintiff 
edyp  the  defendant's  right  so  to  do,  a 
Octoher,  1906,  deposited  tlie  trees  ref 
fendaut's  private  roadway  within  ab 
latter's  house,  although  the  defeudan' 

.  the  trees,  and  stated  that  he  would  noi 
ness  on  Sunday.  Tlie  succi'eding  day 
to  the  plaintilf's  place  of  business,  tei 
price,  and  demanded  the  trees,  but  j 
sisted  that  tliej  had  been  delivered,  a 
fendant  to  leave  the  premises.  Trees, 
left  at  the  defendant's  place  on  Sundf 
witnesses  shortly  thereafter  iu  a  neighb 
50  yards  from  the  defendant's  house.  ' 
di8api)eared.  Madsen's  daughter,  15 
some  of  the  trees  from  the  cornfield 
Mrs.  Huwets,  a  neighbor,  but  the  tcstii 
that  she  did  so  voluntarily,  without  1 
edge.  The  plaintiff  and  some  of  his 
that  the  following  season  they  found 
planted  at  different  points  upon  the  del 
exhibited  four  labels  taken  by  them  tv( 
roborate  their  testimony.  The  testiu 
nesses  is  denied  or  explained  by  the  t( 
fendant  and  that  of  his  family,  corrobt 
ticulars  by  the  testimony  of  disintereste 
rebuttal  the  phiintiff  called  two  witn 
they  saw  Madsen's  minor  sons  take  tl 
cornfield  and  place  them  in  trenches  ii 
where  the  trees  remained  until  the  folic 
The  plaintiff's  counsel  assert  that  th 
contradicted,  and  demonstrates  that  t? 
resjKtnd  to  the  evidence,  but  is  the  creai 
prejudice.  The  testimony  should  have 
chief.    Whether  the  defendant  and  his  v 

ent  at  the  time  Mrs.  Jones  and  her  son  I 
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does  not  disclose,  but  it  may  be  presumed  they  were.  It 
is  true  that  the  defendant  did  not  testify  in  surrebuttal, 
but  his  testimony  in  chief  is  erapliatic  and  direct  that 
none  of  the  trees  in  question  were,  to  his  knowledge  or 
with  his  consent,  planted  upon  his  farm,  and  that  he  had 
not  touched  the  trees,  and  directed  his  children  not  to 
handle  them.  Mrs.  Madsen  and  her  children  also  testified 
that  none  of  the  trees  were  planted  upcm  the  defendant's 
farm,  so  that  tlie  testimony  of  the  witnesses  given  in  re- 
buttal is  in  effect,  if  not  in  terms,  contradicted  by  the 
defendant's  testimony  and  that  of  his  witnesses.  We  do 
not  say  we  would  hold  upon  the  record,  if  we  were  to  try 
the  case  anew,  that  the  preponderance  of  the  evidence  is 
with  the  defendant,  but  we  are  not  vested  by  the  constitu- 
tion or  the  statute  with  the  i)ower  to  ignore  the  verdict  of 
a  jury  in  an  action  at  law,  and  retry  the  questions  of  fact 
involved,  without  reference  to  the  jury's  finding.  In  so  far 
as  the  evidence  conflicts,  it  is  a  question  of  the  credibility 
of  the  witnesses,  and  that  question  is  for  tlie  jury  to  de- 
termine. If  the  jury  believed  the  defendant  and  his  wit- 
nesses, the  verdict  is  supported  by  the  evidence.  Nichols 
d  Shepard  Co.  v.  Steijikraus,  83  Neb.  1 ;  Crocker  v.  SteidL 
82  Neb.  850. 

2.  Instructions  numbered  6,  8  and  9,  given  by  the  court, 
are  criticised,  but  we  think  the  plaintiff  has  no  substantial 
ground  for  his  complaint.  These  instructions  deal  with 
some  particularity  with  a  description  of  the  acts,  which, 
if  committed  by  the  defendant  or  the  members  of  his 
family,  would,  in  the  judgment  of  the  court,  have  con- 
stituted an  acceptance  of  the  trees. 

Upon  the  entire  record,  we  find  no  reversible  error,  and 
the  judgment  of  the  district  court,  therefore,  is 


Affirmed.  i 
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I.  Contract*:    y.r.i.:i.     Vr.'::.-T-aV:  '^   «v;.i^T;.« 

f,-:::.a;i:7  b*  rtj-.'-'d.  b ,t.  i{  lii*^  tv'.i-t.* 
Kf,  r'.t:f..--\-.K  'ta'  'Le  'r-i-ii  (a-rot  l>e  <::■ 
;,i.r-a.-'-r.a^,:'C-i!s  or  a:'s:r'ii-)r  of  -.t-r  a'.:'::^! 
('•r.','-.:ir.?  faf'.r  to  dfrr^.i^ine  l:s  eiiit^t' 

J.  Ver-dcr  sr.d  Parchaser:  Rf-'!--'-i:  K.-rtwi 
'Lis  'a*e  ffiar.'.inM  Id  th«r  o^icion,  ac^  A.  I-j 
fain  lh»r  jMisii.t-at  of  ih^  dia'.rkt  tourt. 

3.  ;     i.i'i-  OiMK-v-r-.:     Sti:m  t   F'ii.>    Nr-tr.s 

will    (l.-r'-e   a   Btri't    torMl-^jre    of    lani    tc 

■  hara>'.'r  is  a-liir-sspil  to  Ih^  seed  :<-a;  di~ 
ami  Hh'-'iiM  U  «rar.rird  wht-re  il  ^.^iiii  be  i 
It.  bur  in  d'.inB  eo  ibp  tourt  sho-.d  give  ih) 
r<^aK(<na<ili:  lirnc  to  avoid  itn  bar  o(  forecio£Ut 

Al*i-K.\i.    frutri    llip   fiistrirt    I'lurt    fur 
fiKoiii.K  I",  <'in;(inn\.  .Irlll;^:.     liii'iKiil. 

S'liK'il  I'.fi.H..  for  ii)i]ii'lliiiit. 

./.  ./.  Thoni'i-H.  J.  1).  I'liri.iton  and  hyii 

Ito(/r,  J. 

Tliis  !irliiiii  is  iiriisct-iitcrl  by  tlie  vciidfc 
(■•iiidii't   for  tlic  sjilp  (if  roiil   ewtate  to 
li'Jirl  Hinl  i-iMiivfT  iiKinf'v  jinid  tlierpon.     1 
VJiiI'Ml,  :iTL<l  t!ic  d.-f<-iirl;iiit  )ip].Ciils. 

Tl;<'  |)liiiiililT,  iiinini}!  otlicr  tliiii}is,  in  s 
in  liiN  |iciiti(.n  tliiit  in  f)ct"l)i-i-,  3007,  1 
trjK't,  in  i|nfsl  ion  wjis  I'xcciilcd,  iinii  < 
(lnTfttidi,  iiM  a  (-(iiisidcrjitiim  jiml  an  in 
fi)r,  till'  (Icfi'iulant  orally  iiromiscd  and  aj 
for  tlie  iilaintiff  a  lease  fur  emp  ront  of 
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of  land  owned  by  the  defendant's  father  "for  a  period  of 
time  suflScient  to  enable  the  plaintiff  to  make  the  pay- 
ments provided  for  in  said  exhibit  A  (the  written  con^ 
tract)."  The  plaintiff  further  avers  that  the  defendail^ 
failed  and  refused  to  procure,  and  the  elder  Mikkelson 
refused  to  execute,  said  lease.  The  defendant  admits  ex- 
ecuting the  written  contract,  concedes  that  he  agreed  to 
procure  a  lease  from  his  father  for  the  plaintiff's  benefit, 
denies  that  the  lease  was  to  extend  beyond  one  year,  and 
alleges  it  was  procured  in  accordance  with  the  agreement. 
The  defendant  alleges  performance  and  a  tender  on  his 
part,  and  prays  for  equitable  relief.  The  reply  is  a 
general  denial.  The  court  found  generally  in  favor  of  the 
plaintiff  and  entered  judgment  in  liis  favor  for  |895. 

Something  is  said  in  the  briefs  concerning  the  validity 
of  the  oral  agreement,  but  the  parties  have  treated  the 
written  contract  as  incomplete,  and  for  the  purposes  of 
this  case  we  shall  consider  the  oral  agreement  as  part  of 
the  contract  between  the  parties. 

A  consideration  of  the  evidence  fails  to  satisfy  us  that 
the  contract  pleaded  in  the  petition  is  established  by  the 
proof.  The  sale  was  negotiated  by  a  Mr.  Coleman,  a 
broker,  acting  for  the  defendant.  The  plaintiff  testifies 
that  before  the  contract  was  made  he  informed  Coleman 
that,  unless  he  (Patterson)  could  secure  the  use  of  an 
additional  80  acres  of  land  owned  by  the  defendant's 
father,  the  witness  could  not  pay  for  the  defendant's,  farm 
and  would  not  agree  to  purchase  it;  that  Coleman  said  he 
thought  he  could  secure  Patterson'  a  lease  for  said  land 
"as  long  as  I  wanted  it  if  I  farmed  it  right" ;  that  subse- 
quently the  defendant  and  Patterson  inspected  the  de- 
fendant's farm  and  the  80  acres  owned  by  the  defendant's 
father,  but  nothing  was  said  at  that  time  about  tlie  lease; 
that  at  the  time  the  contract  was  signed  the  witness 
stated  that,  if  he  could  not  secure  the  use  of  the  elder 
Mikkelson's  land,  he  (Patterson)  would  not  agree  to  pur- 
chase the  defendant's  farm.  He  further  testifies:  "p!') 
36 


I  me  they  would 
year,  and  next  i 
intire  year,  and 
question  l)ut  thi 
t  if  I  farmed  it 
one  year."  Thi 
Ted  assurance  tl 
ckelson's  80-aore 
written  contrac 
her,  had  orally  1 
•ew  for  the  succf 
mit  was  signed, 
ather's  80,  grant 
ne  year  from  the 
jps  to  he  grown 
kkelson,  for  a  c 
and  iu  part  by 
leat  growinfi  iip( 
was  suhsec]ueut 
ed  by  him  some  1 
w  I...W  t-.aintiff. 

The  defendant  tcstifie 
could  have  it  (the  J.  L. 
could  buy  Andy  out,  • 
it  good  he  could  prohali 
going  to  quit  fanning." 
any  other  representiition 
tiff  concerning  the  elder 
corroborates  the  defciida: 
the  record  to  sustain  hi: 
tion.  There  is  also  evide 
tiffs  testimony,  and  pr 
made  by  the  defendant  s\ 
tiff's  stiifemcnt  seems  ui 
him  no  time  was  fixed  \ 
use  of  the  J.  L.  Mikkels 
ferred  payment  of  ¥T,8C 
least  and  possibly  a  decy 
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the  defendant  represented  that  he  had  any  authority  to 
bind  his  father  to  make  a  lease  for  an  indefinite  period, 
and  an  agreement  of  the  character  testified  to  by  the 
plaintiff  is  unusual,  to  say  the  least. 

The  defendant's  statement  that  he  agreed  to  secure  the 
land  for  Patterson  for  a  year,  and  that  he  said  to  the 
plaintiflF,  if  the  latter  farmed  the  laud  well,  he  probably 
would  have  the  use  of  it  beyond  the  year,  seems  reason- 
able and  more  in  accordance  with  common  experience.  It 
does  not  necessarily  follow  that  the  contract  was  not 
made  because  it  is  contrary  to  common  experience.  In- 
stances of  poor  judgment,  lack  of  common  sense,  and  de- 
partures from  the  ordinary  and  usual  frequently  are  tes- 
tified to  in  the  courts.  But,  where  the  evidence  is  so 
conflicting  that  the  truth  cannot  be  clearly  perceived,  the 
unreasonableness  or  absurdity  of  what  is  claimed  to  have 
been  the  conduct  of  the  parties  nmy  be  of  controlling  im- 
portance. Hartley's  Appeal^  103  Pa.  St.  23;  Daggers  v. 
Van  Dyck,  37  N.  J.  Eq.  130.  The  burden  is  on  the  plain- 
tiff to  make  out  his  case  by  a  preponderance  of  the  evi- 
dence. In  our  judgment  he  has  failed  to  produce  suflft- 
cient  evidence  to  justify  us  in  affirming  the  judgment  of 
the  district  court. 

The  plaintiff  has  paid  less  than  one-eighth  of  the  pur- 
chase price  of  the  land,  has  refused  to  complete  his  con- 
tract, does  not  ask  permission  to  do  so,  and  has  delivered 
possession  of  the  farm  to  the  defendant.  Under  the  cir- 
cumstances we  think  the  defendant  is  entitled  to  a  decree 
of  strict  foreclosure  of  his  contract.  Harrington  v.  Bird- 
sail,  38  Neb.  176.  Since  the  decree  was  rendered  in  the 
the  district  court,  interest  has  accumulated  on  the  money 
paid  to  the  defendant,  upon  the  unpaid  purchase  price, 
and  equities  in  the  way  of  rents  and  taxes  should  be  ad- 
justed. All  of  these  matters  should  be  considered  upon 
a  retrial.  Altliough  the  plaintiff  has  refused  to  perform, 
the  parties  are  in  a  court  of  equity,  and  we  think  he 
should  be  given  an  opportunity  to  make  deferred  pay- 
ments of  principal  and  accrued  interest,  to  give  security 
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for  the  $6,800  to  be  represented  by  1 
have  a  reasi  liable  time,  not  to  exceed 
to  perform. 

The  judgiaent  of  the  district  court 
cause  remanded  for  furtlier  proceedi: 
with  this  opinion. 


Ceoss  &  Johnston,  appellants,  v.  f 

BT  AL.,   APPELLEES 
Piled  Aprh.  9,  1910.    No. 

1.  Kechanlca'  Liens:  Tiuk  or  Filing:  Evmi 
four  months  Intervene  between  Items  of 
furnished  a  mechanic's  Hen  will  not  atti 
Ing  the  hiatus,  unless  It  Is  made  to  a' 
dence  that  all  the  Items  were  furnlsh< 
tract."    Henry  d  Coatsworth  Co.  v.  Fitt 

i. :    AUTHORiTT  OP  Tesant.    a  tenant 

thorlty,  ezpreseed  or  implied,  of  the  Ian 
premises  with  a  Hen  for  material  used 
thereon. 

Appeal  from  the  district  court  fi 
Harey  S.  Ddngan,  Judge.     A-ffirmed 

Lewis  G.  Paulson,  for  appellants. 

Adams  d  Adams,  contra. 

Root,  J. 

This  is  an  action  to  foreclose  an 
lien.  The  plaintiffs  had  judgment  fc 
to  this  court. 

In  July,  1907,  one  Taylor  purchase 
scribed  in  this  action.  The  defendan 
lor's  tenant.  In  June,  1907,  the  barn 
burned.  Taylor  and  Eyerley  then  s 
should  purchase  jnaterial  for,  und  Tt^y 
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barn,  and  the  rent  accruing  for  the  use  of  the  premises 
should  be  applied  by  Eyerley  for  the  money  advanced  by 
him  for  said  material.  Tliereafter  Eyerley  procured  lum- 
ber from  the  plaintiffs.  The  barn  was  completed  July  11. 
Subsequently,  about  November  1,  Eyerley  complained  to 
Taylor  concerning  the  cellar  under  the  house  on  said 
premises,  and  Taylor  agreed  to  furnish  brick  to  be  used 
in  constructing  a  wall  for  the  cellar,  if  Eyerley  would 
perform  the  labor.  Taylor  purchased  brick,  and  subse- 
quently the  wall  was  built  in  December.  In  November 
the  defendant  Maria  Burr  purchased  the  property  from 
Taylor,  and  agreed  to  sell  it  to  Eyerley.  About  that  time 
Taylor  and  Eyerley  settled  their  accounts,  and  a  balance 
of  |40  due  the  latter  was  paid  by  Taylor.  Mrs.  Burr  re- 
ceived ?65  from  Eyerley  on  the  real  estate  contract.  About 
January  1,  1908,' Eyerley  disappeared,  and,  so  far  as  the 
record  discloses,  has  not  been  heard  from  since  that  time. 
To  establish  plaintiff's  lien,  their  manager,  Mr.  Trum- 
bull, testifies  that  in  June  Eyerley  told  him  that  he 
(Eyerley)  wanted  material  to  build  a  barn  and  repair 
the  kitchen  in  the  house  on  the  lot  described  in  the  peti- 
tion; that  witness  informed  Eyerley  he  might  have  the 
material,  and  when  the  barn  was  constructed  and  the  re- 
pairs were  completed  he  should  settle  for  material  fur- 
nished. Trumbull  further  testifies  that  the  material  for 
the  barn  was  duly  delivered;  that  Eyerley  on  the  12th  of 
December,  1907,  procured  a  barrel  of  lime,  and  stated  he 
was  through  with  the  repairs,  and  the  account  was  then 
cast  up.  Eyerley  was  not  produced,  nor  his  testimony 
procured.  Mr.  Trumbull,  on  direct  examination,  testifies 
tliat  part  of  the  lumber  "was  furnished  for  the  barn  as 
late  as  November,  but  it  is  clearly  shown  that  the  barn 
was  completed  as  early  as  July  12.  Trumbull  also  testi- 
fies that  Eyerley  paid  him  about  $10  in  November,  and 
said  he  was  not  through  repairing  yet,  and  that  when 
Eyerley  called  for  the  lime  in  December  he  stated  he  was 
through  with  the  repairs  and  would  soon  settle  his  bill. 
For  five  months  after  that  structure  was  finished  no  ma- 
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tcrial  was  furuisliecl  Eyerlpy  f 
tempt  was  made  to  collect  thi 
lien.  Since  more  than  four  i 
the  date  the  last  material  was 
the  date  the  harrel  of  lime  waf 
recovery  for  tlie  lamlier  unlcfls 
nishetl  under  one  and  the  s;ime 
trorth  Co.  v.  Fhhcrdid;,  37  Ne 

Taylor  only  anthorized  Etci- 
the  bara.  No  authority  was  ; 
chase  any  material  for  repairs 
and  it  was  beyond  Eyerley's 
terost  for  material  not  author 
procured  and  used  upon  the  pi 
42  Neb.  696;  Stcvrm  v.  Burn, 
vember,  when  Tajlor  parted 
plaintiffs'  lien  for  the  lumber  1 
tlie  statute  had  barred  the  rig 
Deoeniber  Eyerley  had  acquiri 
iHes  by  virtue  of  Mrs.  Burr's  t 
He  could  tlien  bind  that  intere 
furnished  to  repair  tlie  house, 
so  held  by  decreeing  a  lien  for 
deceive  the  jdaintifFs,  nor  did 
authority  to  puroliase  any  ma 
her,  Trumbull  testifies  he  w; 
to  make  his  employers  secure 
Tlie  statute  (fives  the  materii 
furnished  the  owner  of  real  ei 
construction  of  buildinfjs,  or  j 
it  does  not  give  a  lion  for  an; 
that  purpose,  irrespective  of  1 
iinpliwl,  vested  in  the  purchas' 
at  the  expense  of  the  owner  of 

Independently  of  tlie  finilin; 
find  tliat  the  plaintiffs  have  mi 
upon  them  by  the  answer  aS  th 
ment  of  the  district  court  is 
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Joseph  Warner,  appellant,  v.  Ephraim  Sohn  et  al., 

appellees.* 

Filed  April  9,  1910.     No.  15,861. 

1.  Crops  planted  by  an  intruder,  so  long  as  they  remain  unsevered, 

are  regarded  as  the  property  of  the  owner  of  the  land. 

2.  Agency  cannot  be  proved  by  mere  acts  or  declarations  of  an  al- 

leged agent  not  brought  home  to  the  principal. 

21.  Principal  and  Agent:  Pkoof  of  Agency.  In  proving  the  authority 
of  an  agent  for  the  purpose  of  binding  the  principal  by  the 
former's  transaction,  there  must  be  evidence  of  the  agency  at 
that  time. 

4.  :     :     Presumption   of   Contixuance  of  AgeNct.     The 

presumption    that    the    relation    of    principal    and    agent    con- 
tinues, when  once  established,  may  be  overcome  by  proof  that 

-  the  alleged  agent  had  no  authority  as  such. 

5.  Replevin:   Directing  Verdict.    In  replevin  it  is  not  error  to  direct 

a  verdict  for  defendant,  where  the  evidence  is  insufficient  to  sus- 
tain a  judgment  in  favor  of  plaintift. 

Appeal  from  tbe  district  court  for  Furnas  county: 
Robert  C.  Orr,  Judge.    Affirmed. 

Perry  &  Lambe,  for  appellant. 

Marian,  Ritchie  &  Wolff ,  contra. 

Rose,  J. 

Plaintiff  replevied  from  defendants  three  stacks  of  rye. 
The  answer  to  his  petition  consisted  of  a  j^eneral  denial 
and  a  prayer  for  judgment  for  a  retul-n  of  the  property, 
or  for  its  value,  if  a  return  could  not  be  had,  and  for  dam- 
ages for  wrongful  detention.  At  the  trial  below  witnoKses 
testified  on  both  sides  of  tlie  case.  In  obedience  to  a  per- 
emptory instruction  at  the  close  of  the  testimony,  the  jury 
rendered  a  verdict  in  favor  of  defendants.  The  value  of 
the  property  was  fixed  at  $45,  and  defendants'  damage  by 

*  Bee  former  opinion,  85  Neb.  67L 


XEBRA8EA  REPORTS. 


n-».««rD  (if  the  dt^tt-aiUrn  at  f  1T.V».    Prom  a 
the  Ter«]i(:t  plaiotiff  appeals. 

At  a  fiirDi*-r  jw^sion  an  onler  of  affinuanrc 
wirhorjt  decitling  the  maia  qaestixQ"  prcsi^Dti 
[n^l.  ir«rner  c.  .Sohn.  <i  Neb.  5T1.  This  n 
lion  re^iulled  frrjm  the  wTi(<T"s  failnre  to  ol 
(reption  to  the  fiereioptory  in>inn-tion  of  th< 
WheD  attention  »-a«  direiteJ  to  the  oversight 
for  a  rehearing,  the  afBnnance  was  promptly 
thf  appt^I  n-subtnitteil  on  its  merits.  Pin 
inent  of  his  ease,  with  references  to  the  reooi 
ax  folIo»'t«:  "In  the  spring  of  1901  Warner  r 
(if  land  near  the  village  of  Arapahoe,  of  the  on 
Hall,  through  his  agent.  The  agreement 
plaintiff  and  the  agent  was  that  the  former 
as  rent  for  the  use  of  the  land  one-third  of  th 
thftt  season.  In  the  fall  of  the  same  year 
again  went  to  this  agent  to  rent  the  land  for 
win,  at  which  time  the  same  agreement  was  i 
into,  the  defendants  verbally  agreeing  to  pay 
third  of  the  crop.  Pursuant  to  this  agreeme 
tiff  «ef!<le«l  the  tract  to  rye  in  the  fall  of  1901 
ued  in  exclusive,  unobstnicted  and  peaceab 
of  the  same  until  the  latter  part  of  June,  1' 
81  Mt  day  of  Manli,  1902,  the  defendants  here 
this  tract  of  land  from  the  owner  and  mo 
buildings  then*on.  After  the  defendants  mo 
land  the  plaintiff  testified  that  he  made  nn  or 
with  the  defendants  for  the  division  of  the  ry( 
agreement  the  defendants  fenced  off  one-thii 
and  pastured  the  same.  The  plaintiff,  wl 
thirds  of  rye  not  fenced  became  ripe,  durii 
part  of  June,  1902,  employed  one  Carter  to 
same  for  him.  This  Carter  did;  but,  when 
leic*!  the  land  to  remove  the  rye,  the  defen( 
iited  tlieir  former  agreement  and  refused  t< 
plaintiff  to  remove  the  grain  already  sevei 
land,  but  forcibly  Beized  the  severed  grain 
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possession  thereof  after  the  plaintiff  had  demanded  pos- 
session of  the  same.  This  action  in  replevin  was  brought 
to  recover  possession  of  that  which  the  plaintiff  contends 
he  lost  through  this  unlawful  action  of  the  defendants. 
On  the  trial  in  the  district  court  the  judge  sustained  a 
motion  by  the  defendants'  attorney  to  direct  a  verdict  for 
the  defendants,,  wholly  disregarding  all  the  testimony  in 
the  case.  The  plaintiff  contends  tliat,  wheil  the  defendants 
moved  on  the  land,  the  plaintiff  went  to  the  defendants 
and  informed  them  that  he  had  the  ground  rented  of  the 
prior  owner  for  one-third  of  the  crop  of  rye,  and  that  the 
parties  herein  then  entered  into  an  agreement  for  the 
division  of  crop,  ratifying  the  agreement  with  the  former 
owner,  and  tliereupon  the  defendants  Sohn  fenced  off  one- 
third  the  tract  of  rye  as  their  agreed  rent  share,  and  used 
the  same  for  pasture.  The  question  for  consideration  is 
the  correctness  of  the  court's  ruling,  under  these  circum- 
stances, in  usurping  the  functions  of  the  jury." 

The  questions  presented  are  stated  by  plaintiff  in  his 
brief  as  follows:  "There  were  but  two  questions  involv(Ml 
in  this  case.  These  questions  are  not  diflflcult  to  con- 
jecture. The  first  is :  Did  the  plaintiff  have  any  right  to 
enter  upon  the  land  in  question?  And,  second:  Were  the 
stacks  of  rye  in  question  the  sole  property  of  the  plaintiff 
so  that  he  could  maintain  replevin  therefor?  In  other 
words,  did  the  plaintiff  make  a  prima  facie  case  by  his 
own  evidence  of  his  right  to  the  land  and  a  division  of  the 
rent?" 

It  thus  appears  by  plaintiff's  own  statement  of  his  case 
that  the  first  question  presented  is :  "Did  the  plaintiff  have 
any  right  to  enter  upon  the  land?"  In  answering  this  in- 
quiry, it  is  important  to  observe  that  plaintiff  says  William 
Hall  was  owner  of  the  land,  and  that  through  his  agent 
plaintiff  had  rented  it  in  the  spring  of  1901,  agreeing  to 
give  the  owner  one-third  of  the  crop  for  that  season.  That 
season  necessarily  ended  in  the  fall  of  1901,  because  plain- 
tiff further  says :  "In  the  fall  of  the  same  year  the  plain- 
tiff again  went  to  this  agent  to  rent  the  land  foi^  another 
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seaion."  Thf  latter  season  ini-ludc 
time  of  sowing  the  rye  in  the  fall  ' 
was  liarvfsted  in  li)02.  Plaintiff  a 
year  to  year,  tlierefore,  but  was  a 
Kcason.  He  t<H>k  tliis  position  in  t1 
HuitKil  the  I)iii'(lcu  of  proving  tiiat  I 
in  t!ie  fall  of  VMM  autliority  to  take 
fit'ld  for  tiie  [Miri>o!<e  of  cropping 
season.  Plaintiff  did  not  live  on  tl 
any  snlitieiiuent  time,  and  his  righ 
far  as  tliis  unit  is  coiuei'iied,  must 
obtaiued  In  the  fall  of  that  year, 
that  he  procured  from  Hall  directly 
or  an  oral  agiceincnt.  Conw'[ncnll, 
l»huTititf,  in  making  a  jtriiiia  jttclc  > 
agent  having  authority  from  Hall 
in  tlie  fall  of  lOtH  to  crop  the  ry. 
proof  his  case  would  l>e  oontrolhid 
crops  pliinleil  by  an  intruder,  so  lo 
severed,  are  regarded  as  the  proper 
land,  iiukrr  v.  Mrlnliirff,  49  Jlo. 
McLaniaii,  26  Kan.  151,  Phiintifl 
tlie  necessary  proof  by  showing  tl 
agent  for  Hall,  autliorized  I.  H.  I 
the  land,  and  that  the  latter  peniiiti 
PlaintitT  testified  tJiat  he  first  sov 
raising  a  crop  of  millet  in  the  spr: 
lie  knew  wlio  had  been  acting  as  aj; 
l)eHi]iscy  bad  been  acting  in  that  c 
went  to  Jteinpsey  and  askwl  bim  al 
land,  and  that  the  latter  gave  plaii 
it  on  foniiition  that  tiie  owner  shoui 
crop;  that,  after  tlie  making  of  the  a 
plaintiff  sowfd  the  rye;  that  Denips 
agent  for  Mr.  Jlorlan,  that  is,  for  il 
had  written  to  Morlan  about  rcuti 
been  referred  to  Dempsey,  hut  tha 
he  produced;  that  in  the  fall  of  190 
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to  Dempsey,  told  him  he  wanted  to  sow  the  rye,  asked 
permission  to  crop  the  land  for  another  year,  and  was  told 
by  Dempsey  to  go  ahead  and  put  in  the  crop. 

On  his  direct  examination  this  is  the  substance  of  that 
part  of  the  testimony  on  tlie  issue  as  to  Dempsey's  agency. 
It  contains  no  proof  whatever  that  in  the  fall  of  1901 
Dempsey,  as  the  agent  of  Hall,  had  authority  to  give  plain- 
tiff permission  to  crop  the  land.  If  Dempsey's  agency  to 
lease  Hall's  land  is  shown  by  the  proof  summarized,  the 
testimony  on  that  subject  related  alone  to  the  previous 
cropping  season.  It  is  true  that  plaintiff  testified  he  was 
told  by  Demi)sey  in  the  fall  of  1901  to  go  ahead  and  crop 
the  land,  but  there  is  no  proof  he  was  then  Hall's  agent. 
Agency  cannot  be  proved  by  mere  acts  or  declarations  of 
an  alleged  agent  not  brought  home  to  the  principal. 
Blanke  Tea  &  Coffee  Co.  v.  Rees  Printing  Co.,  70  Neb. 
510;  Fitzgei-ald  v.  Kimhall  Bros.  Co.,  76  Neb.  236;  Nor- 
herg  v.  Plummer,  58  Neb.  410;  Anheuscr-Bush  Bretcing 
Assort  V.  Murray,  47  Neb.  627;  Richardson  &  Boynton  Co. 
V.  School  District,  45  Neb.  777;  Burke  v.  Frye,  44  Neb. 
223.  Plaintiff  traced  no  leasing  authority  from  Hall  to 
Morlan  or  Dempsey,  or  from  Morlan  to  Dempsey,  in  the 
fall  of  1901.  There  is  no  proof  that  Morlan  at  that  time 
had  authority  to  make  Dempsey  the  agent  of  Hall,  or  that 
the  latter  ever  had  knowledge  of  any  act  or  declaration 
of  Dempsey.  On  plaintiff's  direct  examination,  therefore, 
there  was  no  evidence  adduced  to  show  that  Dempsey  had 
authority  in  the  fall  of  1901  to  lease  the  land  to  plaintiff. 
In  proving  authority  of  an  agent  for  the  purpose  of  bind- 
ing the  principal  by  the  former's  transaction,  there  must 
be  evidence  of  the  agency  at  that  time.  Koirell  v.  Klein, 
44  Ind.  290. 

On  re-direct  examination,  however,  plaintiff  was  asked 
how  he  came  to  imjuire  of  Morlan  about  renting  the  land, 
and  answered :  ^*>\'ell,  I  knew  Mr.  Morlan  was  the  agent 
for  the  land."  But  he  undertook  to  state  the  source  of 
such  knowled^^e,  and  in  that  way  limited  his  testimony  1 

thereto.    In  doing  so,  he  said  that  he  had  previously  rented 
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the  same  property  from  and  paid  tlie  rental  t 
that  the  contents  of  Morlan's  letter  was:  "Mr, 
is  acting  or  is  looking  after  tlie  Flail  property 
In  reference  to  tliis  letter  and  to  DenijKsi'y's  age 
tiff  was  asked:  "Now,  when  yon  went  to  Demp 
if  anything,  was  said  with  reference  to  this  lei 
Iiis  acting  as  agent?"  This  (luestlon  was  answ< 
Dempsey  said  that  he  was  looking  after  the  Hal 
for  Mr.  Morlan."  The  suhstance  of  the  proof  of 
agency  lias  heen  stated  in  a  light  aa  favorable  t 
as  the  testimony  will  warrant,  A  critical  exam 
tlie  hill  of  exceptions  shows  that  Morlan's  letl 
to  Dempsey's  agency  before  plaintiff  croppetl  t 
the  spring  of  1901,  The  existence  of  such  an 
the  {all  of  that  year  was  not  proved,  ^Vliei 
rested  his  case,  he  was  not  entitled  to  the  ben 
]>reKumption  tliat  Dempsey's  agency,  even  if  ( 
in  the  spring  of  1!)01,  was  presumed  to  contii 
c<mclnsion  is  detlucible  from  the  following  pr< 
There  was  no  testimony  that  Dempsey  was  H; 
for  any  purpose  in  the  fall  of  1901.  Any  presi 
(liat  fact  was  overcome  by  the  direct  and  pes 
iiiony  of  Dempsey  himself  that  he  had  no  au 
tliat  time  to  lease  Hall's  land.  The  evidence  is 
sufficient  to  sustain  a  finding  that  plaintiff  hi 
either  to  enter  upon  the  land  for  the  purpose 
rye  or  to  harvest  the  crop,  and  the  trial  court 
proceeded  under  the  familiar  rule  that  there  i 
in  directing  a  verdict  for  defendant,  where  tli 
is  insufficient  to  sustain  a  judgment  in  favor  o 
lU-hnhiij  V.  DftroH  Bridge  d  Iron  Works,  46  N 
Defendants  bought  the  Hall  land  and  moved 
(lie  spring  of  1902,  after  plaintiff  sowed  the  rye 
(lie  crop  was  harvested,  and  it  is  insisted  that  in 
time  they  ratified  the  lease  and  fenced  off  anc 
Iheir  share  of  the  crop.  On  this  issue  plaintiff  1 
saw  defendants  moving  in,  had  a  conversation  ■> 
aud  was  informed  they  had  purchased  the  pla< 
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'-informed  Sohn  of  liis  having  rented  the  land;  that  there 
was  not  much  said  about  it;  and  that  plaintiff  was  to  give 
one-third  of  the  crop  as  rental.  "After  this  conversation," 
inquired  his  counsel,  "what,  if  any,  steps  did  Mr,  Sohn 
take  to  divide  the  crop  off,  if  jou  know?"  Plaintiff  an- 
swered; "Why,  he  fenced  off  one  part  of  the  field,"  Plain- 
tiff fnrtluT  stated  in  this  connection  that  Sohn  fenced  off 
"about  two  acres,  maybe  two  and  a  half  acres";  that  the 
amount  thus  fenced  was  about  one-third  of  the  field,  which 
Sohn  pastured;  and  that  plaintiff  first  learned  that  de- 
fendants claimed  the  other  two-thirds  about  the  time  of 
harvesting.  On  cross-examination,  however,  plaintiff 
stated  that  be  had  never  made  any  arrangement  with  de- 
fendants about  fencing  the  rye  or  in  n'gard  to  the  location 
of  the  fence.  On  this  subject  he  was  asked  by  counsel  for 
defendants:  "Then,  from  the  time  that  Sohn  first  moved 
tliere,  until  you  replevied  the  rj'e,  you  don't  remember  of 
having  any  talk  with  him  about  dividing  the  rye,  or  any- 
thing of  that  kind?"  "No,"  replied  plaintiff,  "I  just  simply 
supposed  by  his  fencing  off  that  part  of  it  that  he 
meant  to  take  that  part  of  it  as  bis  rent."  He  said  further 
that  he  never  talked  to  Sohn  about  it,  and  never  made  any 
proposition  about  dividing  it,  as  far  as  he  remembered. 
This  falls  far  short  of  proving  a  ratification  of  the  lease 
or  a  division  of  the  crop.  On  these  issues  the  evidence 
would  not  sustain  a  verdict  in  favor  of  plaintiff,  and 
there  was  no  error  in  the  peremptory  instruction. 

It  is  e<iually  clear  that  plaintiff  cannot  recover  under 
the  rule  that  an  intruder  who  sows  and  cultivates  grain 
may  be  entitled  to  the  crop,  where  he  remains  in  posses- 
sion until  he  harvests  it.  Plaintiff  conceded,  when  testi- 
fyi>g,  that  defendants  fenced  and  pastured  a  portion  of 
the  rye  when  it  was  growing,  forcibly  ejecterl  him,  when 
be  entered  ui)on  the  bind  to  harvest  the  crop,  and  gatliered 
and  stacked  the  sheaves.  Having  failed  to  show  any 
right  to  enter  upon  the  laud  in  the  fall  of  1001,  or  to 
harvest  the  crop  in  the  summer  of  1902,  there  was  no  error 
JD  directing  a  v<Tdict  in  fav:)r  of  defendnnts,    The  con- 
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elusion  reached  on  the  first  ques 
the  second,  namely :  "Were  the  i 
the  Kole  property  of  the  plaintifl 
tain  replevin  therefor?" 


Skiwwick,  J.,  not  having  hear 
part  in  the  decision. 

Rkesb,  C.  J.,  dissenting. 

I  find  it  impossible  for  me  to  c 
opinion  of  the  majority  in  this  oa 
state  my  reasons.  I  think  the  de^ 
upon  a  WTong  basis.  I  do  not  tlii 
denounced  as  an  intruder,  a  trei- 
A  fair  statement  of  the  evidence 
would  be  that  in  the  spring  of  1! 
of  the  land  to  seed  in  millet  for 
the  crop.  Later,  and  in  the  fall, 
who  bad  been  acting  as  the  age 
the  right  to  sow  the  grimnd  in  ryi 
the  property  was  for  sale;  but  I 
of  the  evidence  submitteil  by  him 
tbiit  he  was  given  the  right,  but  ^ 
sliould  the  land  he  sold,  he  would 
agreed  to  be  one-third,  to  the  pi 
and  planted  the  field  in  rye,  am 
never  questioned.  Defendant  n 
dently  knew  of  plaintiff's  posse 
sense  wrongful,  and  the  raising 
the  spring  of  1!>02  defendant, 
plaintiff's  possession  and  labor, 
removed  into  the  buildings  then 
tween  them  as  to  the  riglits  of 
plaintiff  informed  defendant  tliat 
of  the  crop  as  rental,  and  requ 
his  cow  from  pasturing  on  the  ryt 
the  suggestion  of  plaintiff  that  t 
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third  of  the  crop,  defendant  constructed  a  fence  by  which 
he  took  in  and  inclosed  about  one-third  of  the  rye,  and 
subsequently  made  use  of  the  inclosed  portion  of  the 
ground  for  his  own  purposes.  When  the  crop  growing  on 
the  other  two-thirds  of  the  land  had  matured,  plaintiff 
procured  and  paid  a  third  party  to  harvest  the  standing 
rye.  He  accompanied  his  employee  to  the  land  for  the 
purpose  of  starting  the  work,  when  he  was  met  by  de- 
fendant, assaulted,  knocked  down  and  kicked,  and  ordered 
to  leave  the  premisei*,  or  that,  in  case  of  his  failure,  de- 
fendant would  kill  him.  He  was  compelled  to  leave.  After 
the  rye  was  cut  defendant  took  possession  of  it,  shocked 
and  stacked  it,  and  assumed  absolute  control  over  it. 
Plaintiff  then  rejjlevied  tlie  rye. 

The  defendant,  Ephraim  Sohn,  who  had  been  the  ag- 
gressor in  committing  the  assault  and  forcing  plaintiff 
to  leave  the  premises,  was  not  callcKl  as  a  witness,  and 
offered  no  denial  of  any  of  plaintiff's  testimony.  He  ap- 
pears to  have  tried  his  cause  in  the  form  of  brute  force 
and  violence,  and  offered  no  explanation  of,  nor  excuse 
for,  his  conduct.  Tlie  main  issue  presented  by  defendant 
was  as  to  the  authority  of  the  person  who  had  theretofore 
been  looking  after  the  landowner's  interest,  the  owner 
being  a  nonresident,  and  from  whom  plaintiff  claimed  he 
had  received  permission  to  crop  the  land,  to  grant  tlie 
permission  claimed.  On  cross-examination  the  person  re- 
ferred to,  being  interrogated  upon  tlie  subject,  testified  as 
follows:  "Q.  And  didn't  you  say  to  Mr.  Warner,  'If  you 
want  to  take  your  chances,  you  can  go  ahead  and  put 
some  rye  on  that  land?'  A.  No,  sir.  Q.  You  didn't  say 
anything  of  that  kind  and  substance?  A.  He  says,  'I  am 
going  to  put  it  in  rj^e  anyway',  and  I  saj^s,  'If  you  do,  tlie 
ground  will  draw  one-third,  no  matter  who  owns  it.'  Q. 
And  you  gave  him  to  understand  that  if  he  put  that  into 
crop  he  would  have  to  pay  one-third  rent?  A.  I  told  him 
that  is  what  he  would  have  to  do.  Q.  Whether  Hall  kept 
it  or  whether  Hall  sold  it?  A.  That  it  didn't  make  any 
difference  who  got  it    *    *    ♦    9.  Now,  you  say  that 
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what  you  did  was  for  Mr.  Morlau?    A.  Yes,  sir.    Q.  And 
!t  you  had  his  authority?    A.  Yes,  sir." 

:  While  it  is  true  that  this  evidence  cannot  be  considered 


upon  the  question  as  to  whether  tlie  case  should  have 

been  submitted  to  the  jury,  instead  of  being  taken  away 

from  them  by  the  instruction  directing  the  verdict,  yet  it 

^  weight,  possibly,  be  considered  for  the  puriK>se  of  arriving 

'.  at  a  .conclusion  as  to  the  good  faith  of  plaintiff  in  the 

cultivation  of  the  land.    That  he  did  act  in  good  faitli,  be- 
lieving he  would  be  protected  and  permitted  to  reap  the 
\^  crop  unmolested,   I  have  not  tlie  sliadow  of  doubt,  al- 

\'  though  it  must  be  conceded  tliat  lie  relied  upon  the  honesty 

1  of  those  witli  w^hom  he  dealt  to  a  greater  degree  than  the 

se(iuel  secerns  to  have  justified. 

I  have  examined  all  tlie  evidence,  and  cannot  find  a 

single  justification  for  the  action  of  the  district  court,  nor 

'.,  for  the  affirmance  of  its  judgment  in  this.    That  the  issues 

should  have  been  submitted  to  the  jury  is,  to  my  mind, 
beyond  question,  and  that  by  the  judgment  of  the  district 
court  plaintiff  has  been  unjustly  deprived  of  his  property 
through  agencies  of  force  and  fraud  is  equally  clear. 


Charles  S.  Olmstead,  appellee,  v.  City  of  Red  Cloud, 

appellant. 

Filed  April  9,  1910.     No.   15,936. 

1.  Evidence:    Judicfal  Notice.     In  the  trial  of  an  action  against  a 

city  to  recover  damages  for  personal  injuries,  the  trial  court 
may  take  judicial  notice  of  the  class  of  cities  to  which  defendant 
belongs  and  of  the  laws  by  which  it  is  governed. 

2.  Trill:    Withdrawal  of  Issue  by  Instruction.     Where  there  is  no 

testimony  on  an  Issue  raised  by  the  pleadings,  it  may  be  with- 
drawn from  the  jury  by  an  instruction. 

3.  :  Failure  to  Request  Instruction.  By  neglecting  to  re- 
quest instructions  on  a  particular  subject,  defendant  may  waive 
the  right  to  urge  error  on  account  of  the  trial  court's  failure  to 
(ostruct  the  jury  tbereou, 
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4.  Bamag^es:    I>\structions.     As  copied  at  length  in  the  opinion,  an 

instruction  relating  to  plaintiff's  right  of  recovery  for  pain  and 
suffering  held  not  prejudicial  to  defendant. 

5.  Appeal:    Evidence:    Review.     A  ruling  on  the  admissibility  of  tes- 

timony to  which  there  was  no  objection  is  not  reviewable. 


6.  :  :  .  Error  cannot  be  predicated  on  the  ad- 
mission of  testimony  identical  with  that  already  admitted  with- 
out objection. 

7.  :    :    .     Nonprejudicial  error  in  a  ruling  on  the 

admission  of  evidence  is  not  sufficient  ground  for  setting  aside 
a  judgment. 

Appeal  from  the  district  court  for  Webster  county: 
Harry  S.  Uungan,  Judge.    Affirmed. 

L.  H.  Bhiclxhchje,  for  appellant. 

E,  TJ,  Overman  and  J.  S,  Gilham,  contra. 

Rose,  J. 

In  the  city  of  Red  Cloud,  on  the  night  of  October  20, 
1906,  plaintilf  fell  down  an  open,  unlighted  stairway  lead- 
ing from  a  public  sidewalk  in  a  street  to  the  basement 
of  a  private  building  and  was  severely  injured.  He  sub- 
sequently sued  the  city  for  resulting  damages  for  personal 
injuries  on  account  of  its  negligence  and  recovered  a  ver- 
dict for  $2,000.  From  a  judgment  in  his  favor  for  that 
sum  defendant  has  appealed. 

Plaintiff  alleged  in  his  petition  that  defendant  w-as  a 
vMy  of  the  second  class  having  less  than  5,000  inhabitants, 
but  at  the  trial  did  not  adduce  proof  in  support  of  that 
allegation.  In  addition  to  a  general  denial,  the  answer 
{•stated  that  defendant  was  a  municipal  corporation,  but 
did  not  state  the  class  of  cities  to  wliich  it  belonged.  The 
court  gave  an  instruction  which  permitted  plaintiff  to 
recover  wathout  proof  that  defendant  was  a  city  of  the 
second  class  having  less  than  5,000  inhabitants  and  with- 
out proof  that  he  filed  his  claim  with  the  city  clerk  before 
37 
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bringing  suit.  Defendant  complains  of  this  instruction, 
and  its  objections  are  summarized  in  its  brief  as  follows: 
"This  instruction  was  prejudicially  erroneous  because  it 
assumed  that  the  admission  in  the  answer  that  the  defend- 
ant was  a  municipal  corporation  relieved  the  plaintiff  from 
the  necessity  of  proving  that  the  defendant  city  belonged 
to  the  class,  or  was  of  the  population,  alleged,  and  with- 
drew that  issue,  nmde  by  the  pleadings  and  material  in 
the  case,  from  the  jury.  It  was  erroneous,  also,  because 
it  omitted  all  question  of  notice,  either  actual  or  con- 
structive, of  the  defect  complained  of." 

The  points  are  not  well  taken,  for  the  following  rea- 
sons: Proof  that  Red  Cloud  was  a  city  of  the  second  class 
having  a  population  of  less  than  5,000  was  unnecessary. 
The  trial  court  was  at  liberty  to  take  judicial  notice  of 
that  fact  and  to  frame  its  instructions  to  conform  thereto. 
Ilonihcrgcr  r.  StatCy  47  Neb.  40;  Union  P.  R,  Co.  v,  Mont- 
gomery^ 49  Neb.  429.  When  plaintiff  was  injured,  de- 
fendant's charter  did  not  require  him  to  file  his  claim  with 
the  city  clerk,  or  give  the  city  notice  of  his  injuries,  as  a 
condition  of  his  right  to  maintain  his  suit.  Other  stat- 
utes containing  such  requirements  did  not  apply  to  the 
city  of  Red  Cloud.  Proof  of  actual  notice  of  the  dangerous 
stairway  in  the  sidewalk  was  not  essential  to  plaintiflTs 
right  to  recover  damages,  because  there  was  undisputed 
evidence  that  such  a  conditiim  had  existed  for  a  length  of 
time  sufficient  to  charge  the  city  with  notice.  City  oj 
Lincoln  v,  H)nithy  28  Neb.  762. 

Complaint  is  also  made  because  the  trial  court  failed 
to  instruct  the  jury  as  to  the  burden  of  proof,  the  weight 
of  evidence,  and  the  lavdibility  of  witnesses.  Defendant 
is  not  entitled  to  a  reversal  on  this  ground,  for  these  rea- 
sons: After  stating  the  issues  raised  by  the  material  alle- 
gations of  the  pleadings,  the  trial  court  instructed  the 
jury  that  the  burden  of  proof  was  on  plaintiff  to  convince 
them,  by  a  fair  preponderance  of  all  the  evidence,  of  the 
truth  of  every  material  allegation  in  his  petition,  before 
he   could   recover.     Plaintiff's   witnesses   w-ere   not   im 
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peached  nor  their  testimony  contradicted.  Defendant  did 
not  request  instructions  on  those  subjects,  and  there  is 
nothing  in  the  record  to  indicate  that  the  jury  took  a 
wrong  view  of  the  law  in  relation  to  them.  Under  such 
circumstances  it  will  be  presumed  defendant  was  willing 
to  have  the  case  submitted  to  the  jury  witliout  such  in- 
structions, and  it  is  now  too  late  for  complaint.  Sanford 
V.  Craig,  52  Xeb.  483. 

Error  is  also  assigned  in  the  giving  of  the  following 
instruction:  "The  defendant  in  its  answer  alleges  that  the 
plaintiff  was  guilty  of  contributory  negligence,  in  this: 
That  plaintiff  at  the  time  of  the  injury  was  in  an  intoxi- 
cated condition,  and  that  the  injury  was  caused  by  reason 
of  the  condition  of  the  plaintiff,  and  not  being  the  result 
of  any  fault  or  negligence  on  the  part  of  the  defendant 
city.  The  defendant  has  offered  no  evidence  in  support 
of  this  allegation  of  its  answer,  and  you  will  not  consider 
it  in  arriving  at  your  verdict."  In  the  argument  this  in- 
struction is  challenged  because  it  withdrew  from  the  con- 
sideration of  the  jury  the  issue  as  to  plaintiff's  intoxica- 
tion and  consequent  negligence.  The  instruction  was 
properly  given.  The  record  contains  no  evidence  what- 
ever that  plaintiff  was  intoxicated  wiien  injured,  or  at 
any  other  time,  or  that  he  ever  drank  intoxicating  liquors 
of  any  kind. 

Another  argument  is  directed  to  assigned  errors  in  the 
following  instruction:  "If  you  find  from  the  evidence  and 
these  instructions  that  the  plaintiff  is  entitled  to  recover, 
it  will  then  be  your  duty  to  find  and  ascertain  from  the 
evidence  the  amount  to  which  he  is  entitled.  You  should 
carefully  consider  all  of  the  evidence  as, to  the  nature, 
character,  and  extent  of  the  injury,  and  the  result,  whether 
the  disability,  if  any,  resulting  from  the  injury  was  per- 
manent or  temporary,  its  extent,  either  total  or  partial. 
If  any  permanent  disability,  you  should  consider  jilain- 
tiff's  age,  his  reasonable  expectance  of  life,  how  much 
money  he  could  earn  before  the  injury,  and  how  much,  if 
any,  he  could  earn  after  the  injury,  with  his  reduced 
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(■a]mfity,  if  anj^  tliere  was  oq  accou 
ceiveil,  reiiipnibiTing  no  riHluction  ■ 
other  account  is  to  Iw  considered  by 
a  iTUwmalile  coiupenwition  for  any  1 
piieily  rt'.sultiup;  from  tlie  injury. 
Ktinicted  tluit  you  should  alKo  alhtw  b 
fcring.  Tlie  law  lays  down  no  rule 
dttumges  on  account  of  piiin  and  suf 
to  your  (4ound  discretion  aud  judjiniei 
allow  liim  for  any  luoncys  piiid  or  « 
for  the  services  of  physioiiiuM  or  me 
is  shown." 

Tiiis  instruction  was  evidently  ta 
approved  in  City  of  Liuroln  r.  Uobiu 
lanf;ua};;e  now  oriticifed  is  as  foHowf 
instructed  that  you  should  allow  Iiim 
iufi-  The  law  lays  down  no  rule  for 
ages  on  account  of  pain  and  Huffcrinfr, 
sound  discretion  and  ju;lgii:('n(."  It 
language  puts  no  restriction  on  the  a 
recovery,  and  that  the  instruction  doc 
jury  to  the  <laina,;,('s  claitiicd  by  plaii 
The  trial  conrt  in  other  parts  of  the 
jury,  in  substance,  tiiat  plaintiff  claii 
sum  of  $2,IHHI  on  account  of  pain  and 
bis  entire  claim  was  |4,()25;  that  he 
the  aniotint  of  actual  damage  sustaii 
pi'UHiition  for  (he  injury  received;  th 
taiu  from  the  evidence  the  amount  to  i 
that  the  amount  of  damage  on  account 
ing  was  left  to  their  sound  discretion 
damage,  as  found  by  tlie  jury,  was 
plaintiffs  claim.  For  these  reasons, 
prejudiced  by  the  instruction  criticiset 

Other  assignments  of  error  relate  to 
court  in  admitting  evidence.  Over  de 
one  witness  was  permitted  to  testify 
a  good  hand  when  be  lived  in  Iowa." 
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to  inquire  into  the  admissibility  of  this  evidence,  for  the 
reason  that  other  witnesses  had  already  testified  without 
objection  that  plaintiff  had  been  a  good  hand.  Attention 
is  also  directed  to  testimony  showing  that  plaintiff  was 
the  head  of  a  family,  that  he  had  six  children,  and  that 
he  earned  his  living  for  himself  and  family  by  days' 
work.  The  admissibility  of  this  testimony  will  not  be 
considered,  because  it  was  received  without  objection.  In 
testifying  to  tlie  extent  of  an  injury  to  one  of  plaintiff's 
arms,  a  physician  said :  "Well,  where  he  had  to  do  Jots 
of  lifting  with  that  arm  and  heavy  work  with  that  arm, 
I  should  think  it  would  injure  it  to  some  extent,  probably 
50  per  cent.  Of  course  that  is  just  an  estimate.''  This 
testimony  is  assailed  in  connection  with  one  of  the  in- 
structions criticised,  but  it  was  admitted  without  objec- 
tion, and  for  that  reason  will  not  be  reviewed. 

The  action  of  the  trial  court  in  overruling  an  objection 
to  the  following  question,  which  had  been  propounded 
to  a  physician  who  testified  as  a  witness  for  plaintiff,  is 
also  criticised  as  erroneous:  "Now,  from  an  examination 
of  this  patient,  and  from  having  treated  him  from  time 
to  time,  and  from  your  expei'ience  as  a  physician,  what 
would  you  say  as  to  whether  the  patient  will  entirely 
recover  from  the  injury,  or  as  to  whether  it  is,  or  may  be, 
a  permanent  injury  to  his  hearing,  and  to  his  ear  gener- 
ally?*' The  argument  seems  to  be  that. the  question  in- 
vites the  witness  to  speculate  on  the  future  result  of  the 
injury,  and  Carlile  v.  Bentley,  81  Neb.  715,  is  cited  to 
sustain  defendant's  position.  Whether  defendant  was 
prejudiced  by  the  ruling  on  the  objection  to  this  question 
depends  upon  the  answer,  whicli  is  as  follows :  "Why,  my 
opinion  is  that  he  has  got  a  condition  there  that  may  last 
for  some  time — indefinitely;  possibly  during  life.  That 
would  be  my  idea,  although  I  think  tlie  condition  is 
amenable  to  treatment.  I  should  think  it  could  be  some- 
what improved  if  he  would  take  a  course  of  treatment; 
but  it  would  be  impossible  for  me  to  tell  just  what  the 
result  would  be.    It  might  be  very  bad.     He  might  lose 
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the  hearing  in  the  right  e^ar  altogether,  but  possibly  by 
rigid  treatment  it  could  be  repaired  somewhat,  but  I  don't 
think  he  will  ever  hear  as  well  as  he  could;  that  is,  nor- 
mally." In  Carlile  v.  Bent  ley,  81  Neb.  715,  an  erroneous 
ruling  permitted  a  pliysician  to  answer  this  question: 
"Doctor,  I  will  ask  you  if,  in  your  opinion,  that  wound 
was  such  an  injury  as  a  permanent  injury  might  result 
from?"  It  was  answered:  "Yes;  all  that  class  of  injuries 
miglit  make  a  permanent  injury."  The  answer  was  limited 
to  what  might  result.  In  tlie  present  case  the  differences 
are  obvious.  What  is  said  of  the  future  effect  of  the 
injury  is  modified  by  the  frank  statement:  "It  would  be 
impossible  for  me  to  tell  just  what  the  result  would  be.'' 
Though  tlie  witness  said  plaintiff  "might  lose  the  hearing 
in  the  right  ear  altogether,"  the  answer  closes  with  what 
amounts  to  an  expression  of  the  opinion  that  plaintiff  will 
never  hear  as  well  as  he  could  before  the  injury.  The 
present  effect  on  plaintiff's  hearing  had  already  been 
shown  by  other  proofs,  including  the  results  of  actual 
tests.  The  verdict  does  not  appear  to  be  excessive,  and 
there  is  abundant  evidence  to  support  it.  On  a  record 
showing  these  conditions,  it  is  not  considered  tliat-  de- 
fendant was  prejudiced  by  the  answer  quoted  from  the 
testimony  of  the  physician,  without  regard  to  the  cor- 
rectness of  the  ruling  of  the  trial  court. 

Defendant  has  not  pointed  out  a  prejudicial  error,  and 
the  judgment  will  be 

Affibmed. 
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In  be  Estate  of  John  Graff. 

John  Ward^  Receivp^r^  appellee,  v.  Hettib  Graff  et  al., 

appellants. 

Filed  April  9,  1910.     No.  15,942. 

1.  Executors    and    Administrators:      Appointment:     Affirmance    in 

District  Court.  An  appeal  from  a  county  court's  order  gra^iting 
letters  of  administration  may  be  taken  to  the  district  court  and 
tried  de  novo;  and  in  such  a  case  an  affirmance  may  be  entered, 
where  the  order  from  which  the  appeal  is  taken  is  found  to  be 
the  proper  one  and  free  from  error. 

2.  :  :  Jurisdiction:  Failure  to  Sign  Petition.  Fail- 
ure of  petitioner  to  sign  his  petition  for  letters  of  administra- 
tion does  not  prevent  the  county  court  from  acquiring  Jurisdic- 
tion to  appoint  an  administrator. 

3.  :    :    Failure  to  Sign  Petit  fon:    Review.    An  objection 

^     that  plaintiff  did  not  sign  his  petition  cannot  be  made  for  the 

first  time  in  an  appellate  court. 

4.  Pleading:    Signing.    A  plaintiff  who  signs  a  verification  following 

his  petition,  and  states  therein  that  "petitioner  has  read  the  fore- 
going petition  and  knows  the  contents  thereof,  and  that  the 
matters  and  facts  therein  set  forth  are  true  as  he  verily  be- 
lieves", sufficiently  complies  with  the  statutory  provision  that 
"every  pleading  in  a  court  of  record  must  be  subscribed  by  the 
party,  or  his  attorney."     Code,  sec.  112. 

5.  Beceivers:    Resignation:     New  Appointment:     Notice.     A  district 

court  having  jurisdiction  over  the  receivership  of  an  insolvent 
state  bank  may  without  notice  accept  the  resignation  of  the 
receiver  and  appoint  his  successor. 


Appeal  from  the  district  court  for  Johnson  county: 
John  B.  RAPiiiR,  Jul>ge.    Affirmed. 

L.  (7.  Chapman,  for  appellants. 

Hugh  La  Master,  S.  P.  Davidson  and  Jay  G.  Moore, 
contra. 

ROSE;  J. 

John    Ward,    receiver    of    the    Chamberlain    Banking 
House;  filed  in  the  county  court  of  Johnson  county,  April 
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for  appellee  and 
Tiiepefore  it  is  c( 
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iiig  letters  of  adiuinistratioii.  The  county  court,  in  mak- 
ing the  order  from  wliich  the  appeal  was  taken,  acted 
within  its  jurisdiction.  It  is  in  that  court  that  the  final 
judgment  rendered  on  appeal  in  the  district  court  must  be 
carried  into  effect.  Comp.  St.  1909,  ch.  20,  art.  I,  sec.  48; 
Williams  v.  Miles,  73  Neb.  193;  Estate  of  Bennett  v.  Tay- 
lor, 4  Neb.  (Unof.)  800.  In  such  a  case  an  affirmance 
is  proper,  wiiere  the  judgment  of  the  county  court  is  free 
from  error  and  tlie  one  which  should  have  been  rendered. 
The  dismissal  should  have  been  omitted,  but  its  insertion 
in  the  journal  entry  will  not  prevent  the  county  court 
from  carrying  its  own  judgment  into  effect  ui)on  receiving 
from  the  appellant  court  a  certificate  of  aflfirmance.  If 
the  order  of  the  county  court  was  properly  upheld,  the 
dismissal  of  the  appeal  was  e<iuivalent  to  an  affirmance. 
Bell  17.  Walker y  54  Neb.  222.  If  the  general  finding  in 
favor  of  plaintiff  was  correct,  defendants  lost  no  right  by 
the  dismissal  and  are  not  entitled  to  a  reversal  on  that 
ground. 

That  the  petition  filed  in  the  couutj'^  court  was  not 
signed  by  petitioner  or  by  his  attoruey  is  also  urged  as  a 
ground  of  reversal.  The  petition  on  which  the  case  was 
tried  in  the  district  court  is  not  defective  in  that  jiar- 
ticular,  but  the  objection  is  that  the  petition  in  the  county 
court  does  not  comply  with  the  statute,  which  declares: 
"Every  pleading  in  a  court  of  record  must  be  subscribed 
by  the  party,  or  his  attorney."  Code,  sec.  112.  The  peti- 
tion in  the  county  court  was  not  signed  by  plaintiff's 
attorney.  Neither  was  the  name  of  the  petiticmer  signed 
in  the  usual  place,  but  he  did  sign  a  verification  below  his 
petition,  and  that  fact  is  attested  by  a  notary's  jurat.  Tlie 
verification  states  that  "petitioner  has  read  the  foregoing 
petition,  and  knows  the  contents  thereof,  and  that  the 
matters  and  facts  therein  set  forth  are  true  as  he  verily 
believes."  For  a  numer  of  reasons  the  objection  of  de- 
fendants is  without  merit  here.  The  failure  to  sign  the 
petition  at  the  customary  place  did  not  prevent  the  county 
court  from  acquiring  jurisdiction.  Fritz  v.  Barnes,  6  Neb. 
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435;  In  rr  Miller,  32  Nob.  480;  Hcrshisrr  v.  De 
24  Xcb.  3H(»;  Northup  v.  Bathrick,  80  Neb.  36 
i:  Wr'Kjht.  1  N.  Y.  St.  Ri'p.  736.  There  is  noti 
bill  of  e.vreptions  to  show  tliiit  defendants  i 
objection  in  tiie  county  court.  In  the  absence  i 
Kliowing  that  an  objection  was  mnde  in  the  coi 
innl  jurisdiction,  a  waiver  of  the  defect  will  b* 
in  tlic  u]>i)ellate  court.  In  any  event,  plaintifl 
tion  of  the  petition  was  a  sufficient  oomplianc 
statute.  Zoilkoffcr  v.  Urifji/s,  3  Bob.  (I>a.)  23 
1'.  Joityiun,  29  N.  Y.  Supp.  1070;  Harrison  v. 
N.  Y.  St.  Rep.  73G;  Jolinmm  v.  Johnson,  1 
(Mich.)  "309.  In  the  latter  case  the  court  i 
jH'tition  was  not  signed  by  the  petitioner,  but  i 
tied  by  her  affidavit  at  the  foot  of  the  petit 
affidavit  was  sipied  by  her,  and  in  which  she 
had  read  the  pi'titioii,  knew  the  contents  thereo 
it  wiis  true.  Tliis  was  a  sufficient  signing  of  tl 
tir  recognition  of  it  as  her  own  act,  to  answer  t 
nient  of  the  statute." 

Defendants  furtiier  complain  that  letters  of  i 
lion  should  not  liave  liccn  issued,  because,  as 
the  record,  tliere  was  no  proof  that  (iratf  was  j 
plaintiff,  or  that  he  left  property  in  Johns. 
Tliere  is  evidcn<'e  that  an  unpaid  note  signed  b.\ 
held  by  plaintiff,  and  tliat  at  the  time  of  Orat 
list  of  pei-soual  property  stood  on  the  county 
rolls  in  his  name. 

Under  anotlier  assifjnment  of  error  it  is  cont 
the  appointment  of  John  Ward  as  receiver  of 
bcrlain  Ranking  House  was  void,  on  the  groi 
made  without  niiMce,  and  that  therefore  he  I 
thority  to  apply  for  letters  of  administration, 
the  order  containing  his  appointment  appears 
ord.  It  was  made  by  'the  district  court  fo 
county,  and  shows  that  Ward  was  appointe< 
vacancy  caused  by  the  re.si;;nation  of  a  form* 
If  the  original  order  appointing  a  receiver  was 
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its  validity  has  not  been  questioned,  the  property  and 
affairs  of  the  Cluimberlain  Banking  House  were  under  the 
control  of  the  district  court  when  Ward  was  apjwinted. 
This  being  true,  the  court  on  its  own  motion  and  without 
notice  had  authority  to  accept  the  resignation  of  the  act- 
ing receiver  and  appoint  a  successor.  Nichol  v.  Murphy , 
145  Mich.  424. 
There  is  no  error  in  the  record,  and  the  judgment  is 

Affirmed. 


Fred  Ossenkop  v.  State  of  Nebraska. 

Filed  April  9,  1910.     No.  16,138. 

1.  Indictment  and  Information:    Indorsement  op  Witnesses.    In  re- 

quiring the  names  of  the  state's  witnesses  to  be  indorsed  on  an 
information  charging  a  criminal  offense,  the  main  purpose  of  the 
law  is  to  give  accused  notice  of  the  identity  of  the  witnesses 
who  are  to  testify  against  him. 

2.  Criminal  Law:   Rebuttal  Evidence:    Indorsement  of  Witnesses  on 

Information.  In  a  criminal  prosecution,  rebuttal  testimony  on 
behalf  of  the  state  may  be  given  byVitnesses  whose  names  were 
not  indorsed  on  the  Information. 

3. '■ — :     Trial:     Postponement.     Record   for   review   held   not   to 

show  that  the  trial  court  abused  its  discretion  in  refusing  a 
postponement  sought  by  defendant  on  the  ground  that  the  state 
indorsed  names  of  additional  witnesses  on  the  information  against 
him,  where  the  last  indorsement  of  the  names  of  witnesses  who 
testified  in  chief  was  made  nine  days  before  the  trial,  though 
defendant's  motion  was  supported  by  an  affidavit  stating  that  his 
counsel  was  too  busy  in  the  trial  of  other  cases  to  investigate 
the  character  of  the  additional  witnesses. 

4, :  :   ,    After  the  state  had  made  its  case  in  chief 

in  a  criminal  prosecution,  an  order  postponing  the  trial  until 
four  of  defendant's  witnesses  were  released  from  quarantine,  or 
for  a  period  of  21  days,  held  not  erroneous,  where  the  order  was 
made  on  motion  of  defendant  for  a  continuance  until  the  next 
term  of  court,  or  for  a  postponement  until  the  release  of  the 
quarantine,  there  being  nothing  in  the  record  to  show  that  the 
trial  was  resumed  when  the  quarantine  was  in  force. 


540  NEBRASKA  REPORTS.  [Vol.  8C 


Ossfiikop  ▼.  St  a  to. 


5.  :    Refisai.  of  Conti.nta.nce.     An  order  overruling  a  motion 

by  defendant  for  a  continuance  in  a  criminal  case  will  not  be 
reversed  on  a  record  which  fails  to  show  that  he  was  prejudiced 
by  the  order,  or  that  in  making  it  the  trial  court  abused  its  dis- 
cretion. 

5,  ;    Denial  of  Change  of  Venue:    Review.     Where  there  has 

been  no  abuse  of  discretion  on  part  of  the  trial  court  In  denying 
a  change  of  venue,  its  ruling  will  not  be  disturbed. 

7.  :     Opening  Statement:     Harmless  Error.     In  the  opening 

statement  of  counsel  for  the  state  in  a  criminal  prosecution,  the 
narration  in  good  faith  of  facts  which  are  not  subsequently 
proved,  or  which  are  inadmissible  under  the  rules  of  eviaence, 
is  not  reveisible  error,  where  the  record  shows  defendant  is  in 
nowise  prejudiced. 

8.  :    Separation  of  Jury:     Review.     After  the  state  had  made 

its  case  in  chief  in  a  prosecution  for  murder  in  the  secohd  de- 
gree, an  order  permitting  the  jury,  upon  being  admonished,  to 
separate  for  the  period  of  21  days  during  a  postponement  allowed 
on  the  ground  that  four  of  defendant's  witnesses  had  been  quar- 
antined on  account  of  smallpox,  held  not  an  abuse  of  discretion 
or  reversible  error,  where  the  record  failed  to  show  misconduct 
on  the  part  of  any  juror  or  prejudice  to  defendant. 

9.  Witnesses:    PiiYsicrANs:    Confidential  CoMMrxicATioNs.     The  pur- 

pose of  section  333  of  the  code,  in  providing  that  a  physician 
shall  not  be  allowed  to  testify  to  confidential  communications,  is 
to  prevent  the  improper  disclosure  of  secrets  or  facts  learned 
by  means  of  the  confidential  relation  between  physician  and 
patient. 

10.  :    :    .     Where  defendant  in  a  prosecution  for 

murder  employs  a  physician  to  examine  the  body  of  his  victim 
and  report  conditions,  the  physician,  by  reason  of  such  employ- 
ment, is  not  excused  from  testifying  to  the  results  of  his  in- 
vestigation, when  called  as  a  witness  on  behalf  of  the  state. 

11.  Criminal  Law:    Evidence.     Where  it  was  not  shown  in  a  prosecu- 

tion for  murder  that  the  victim  of  the  homicide  had  been  under 
the  influence  of  liquor,  there  w^as  no  error  in  sustaining  an  ob- 
jection to  the  following  question  propounded  to  a  witness  for 
defendant:  "When  under  the  Influence  of  liquor,  what  wa^  his 
disposition  as  to  being  quarrelsome  or  otherwise"? 

12.  :  :  Review.  In  reviewing  the  proceedings  in  a  crim- 
inal prosecution,  a  conviction  will  not  be  set  aside  for  non- 
prejudicial rulings  in  admitting  or  in  rejecting  evidence. 


?^ 
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13.  :     Instructions.    Instruction  relating  to  declarations  made 

by  defendant  after  an  assault  resulting  in  a  homicide  held  not 
erroneous. 

Error  to  the  district  court  for  Cass  ('oimtv:  Harvey 
D.  Travis,  Judok.    Affirmed, 

Mattheic  Ulvring,  for  plaiiitiflf  in  error. 

William  T,  Thompson.  Attorney  General,  and  George 
W,  Ayres,  contra. 

Rose,  J. 

In  a  prosecution  by  the  state  in  the  district  court  for 
Cass  county,  Fred  Ossenkop,  defendant,  was  convicted 
of  uianslaughter  and  sentenced  to  serve  a  term  of  ten  years 
in  the  i.eiiitentiary.  As  i)hnntiff  in  error  he  now  presents 
for  review  the  record  of  liis  conviction. 

1.  The  first  ruling  challenged  as  erroneous  permitted 
the  countv  attornev  to  indorse  on  the  information  the 
names  of  a  numl)er  of  witnesses  without  granting  a  con- 
tinuance. The  information  was  filed  November  23,  1908, 
and  at  the  time  bore  the  names  of  19  witnesses  for  the 
state.  AVitli  permission  of  the  court,  the  names  of  addi- 
tional witnesses  were  indorsed  on  the  information  as 
follows:  January  19,  1909,  five;  January  25,  1909,  six; 
February  2,  1909,  three.  The  case  was  called  for  trial  Feb- 
ruary 4,  1909.  Defendant  does  not  seriously  complain  be- 
cause the  state  was  permitted  to  indorse  on  the  information 
the  names  of  the  additional  witnesses,  but  insists  the 
time  to  investigate  their  character  and  their  knowledge 
of  the  facts  was  wholly  insufficient.  He  contends  further 
that  he  did  not  have  time  enough  to  prepare  for  the  trial 
or  to  meet  their  proofs  with  testimony  in  his  own  behalf, 
and  that  his  sole  counsel  was  too  busy  in  other  cases  to 
make  the  necessary  investigation  or  to  inquire  into  the 
antecedents  of  the  state's  witnesses.  The  statute  re(iuir- 
ing  names  of  witnesses  to  be  indorsed  on  tlie  information 
is  as  follows :  "All  informations  shall  be  filed  during  term, 
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in  the  court  having  jurisdiction  of  the  offense  specified 
therein,  by  the  prosecuting  attorney  of  the  proper  county 
as  informant;  he  shall  subscribe  his  name  thereto,  and 
indorse  thereon  the  names  of  the  witnesses  known  to  him 
at  the  time  of  filing  the  same;  and  at  such  time  before 
the  trial  of  any  case'  as  the  court  may,  by  rule  or  other- 
wise, prescribe,  he  shall  indorse  thereon  the  names,  of 
such  other  witnesses  as  shall  then  be  known  to  him." 
Criminal  code,  sec.  579. 

In  the  manner  stated  in  this  law,  defendant  is  entitled 
to  know  the  names  of  the  witnesses  who  are  to  testify 
against  him,  and  the  giving  of  this  information  is  the 
main  purpose  of  the  statute.  Reed  v.  State,  75  Neb.  509. 
Of  course,  a  trial  court  cannot  deprive  accused  of  the 
benefit  of  this  statutory  right  by  an  abuse  of  discretion 
which  prevents  a  reasonable  postponement  to  enable  him 
to  meet  material  testimony  of  witnesses  whose  names  were 
indorsed  on  the  infornuition  immediately  preceding  the 
trial.  Raiischkolb  v.  State,  46  Neb.  658.  In  the  present 
case,  was  there  an  abuse  of  discretion  in  refusing  to  grant 
a  continuance?  The  witnesses  whose  names  were  in- 
dorsed on  the  information  February  2,  1909,  did  not  tes- 
tify when  the  state  was  making  its  case  in  chief,  nor 
until  th(»  trial  had  been  postponed  for  21  days.  Rebuttal 
testimony  on  behalf  of  the  state  may  be  given  by  witnesses 
whose  names  were  not  indorsed  on  the  infonuation.  Clem- 
ants  V,  State,  80  Neb.  313.  Whether  they  testified  in 
rebuttal  is  therefore  not  material  to  this  inquiry.  For 
these  reasons,  tlie  indorsement  of  three  names  two  days 
before  the  time  set  for  trial  did  not  make  the  order  deny- 
ing the  continuance  prejudicially  erroneous.  It  appears 
from  facts  already  stated  that  after  the  indorsement  of 
six  names,  January  25,  1909,  defendant  had  until  Febru- 
ary 4,  1909,  for  investigation  and  preparation.  It  is  not 
affirmatively  shown  that  the  time  was  too  short,  or  that 
the  court  in  refusing  to  grant  an  extension  or  to  postpone 
the  trial  abused  its  discretion.  The  skill  and  vigor  of  the 
defense,  when  considered  with  the  entire  record,  refute 
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defendant's  argument  on  this  point.  That  counsel  was 
too  busy  in  other  cases  to  investigate  the  character  of 
the  state's  witnesses  and  the  nature  of  tlieir  testimony, 
under  the  circumstances  disclosed,  does  not  require  a  dif- 
ferent conclusion.    Dunn  v.  People,  109  111.  635. 

2.  Complaint  is  also  made  because  the  district  court, 
four  days  after  the  commencement  of  the  trial,  refused 
to  continue  the  case  until  the  next  term  of  court.  The 
motion  for  the  continuance  was  based  on  the  ground  that 
four  of  defendant's  witnesses,  on  account  of  smallpox, 
were  quarantined  at  the  time  by  tlie  state  board  of  health. 
Defendant's  motion  was  in  the  alternative  form,  and  con- 
tained a  request  for  a  continuance  until  the  next  term  of 
court  or  for  a  postponement  until  the  release  of  the  quar- 
antine. The  court  denied  the  continuance  until  the  pext 
term  of  court,  but  formally  sustained  the  motion  to  post- 
pone the  case  until  the  release  of  the  quarantine,  or  until 
March  2,  1909,  a  period  of  21  days.  This  order  was  not 
made,  however,  until  a  physician,  under  authority  of  the 
court,  had  reported  the  existence  of  smallpox  and  ex- 
pressed the  opinion  it  would  be  unsafe  to  release  the 
quarantine  in  less  than  ten  days.  The  record  does  not 
show  when  the  quarantine  was  released,  but  does  show 
that  the  trial  proceeded  at  the  appointed  time,  and  that 
three  of  the  quarantined  witnesses -testified  on  behalf  of 
defendant.  For  the  purpose  of  showing  error,  it  will 
not  be  presumed  that  tlie  court  forced  defendant  into 
the  trial  when  his  witnesses  were  detained  by  quarantine, 
or  proceeded  when  the  quarantine  was  in  force.  Error 
must  affirmatively  appear  on  the  face  of  the  record.  Pre- 
sumptions are  in  favor  of  the  regularity  of  judicial  pro- 
ceedings. The  postponement  having  been  granted  in  sub- 
stantial compliance  with  the  terms  of  the  motion  made 
by  defendant,  he  cannot  make  tlie  order  the  basis  of  a 
reversal  on  a  record  which  fails  to  show  that  the  trial 
was  resumed  before  the  quarantine  was  released,  or  that 
there  was  reason  for  further  postponement. 

3.  In  response  to  a  subpoena,  Wesley  Knight  appeared 
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as  a  witness  for  dofendant  February  8,  1909,  but  did  not 
t(»stify.  During  the  intermission  he  went  to  Cuba,  and 
on  account  of  his  absence  defendant  asked  for  a  continu- 
ance, wliich  was  denied  Marcli  2,  1909.  Tliis  ruling  is 
also  assigiK^d  as  error.  The  motion  was  supported  by  an 
allidavit,  in  whidi  defendant  undertook  to  state  the  nature 
of  the  testimony  Kniglit  would  give,  if  present.  It  does 
not  appear  from  the  affidavit  that  he  witnessed  the  homi- 
cide, or  that  he  was  present  at  the  time,  or  that  he  knew 
any  fact  immediately  connected  with  that  event.  The 
facts  recited  in  the  affidavit  relate  principally  to  the 
friendly  relations  betwetm  defendant  and  Byrnes,  the  vic- 
tim of  the  homicide;  to  their  having  jointly  rented  a  hall 
for  a  dance  at  Walton;  to  their  never  having  quarreled; 
and  to  tlie  reputation  of  defendant  as  a  peaceable  and  law- 
abiding  citizen.  As  to  these  matters,  other  witnessesj 
testified  on  behalf  of  defendant;  and,  while  it  was  stated 
in  tlie  affidavit  that  all  of  the  facts  mentioned  therein 
could  only  be  proved  by  the  absent  witness.  Knight,  the 
following  is  the  only  enumerated  fact  of  which  defendant 
offered  no  proof  at  the  trial :  "Byrnes  was  a  man  of  un- 
governable temper,  and  when  under  the  influence  of  liquor 
was  quite  (juarrelsome/'  The  record  contains  no  proof 
that  Byrnes  was  under  tlie  influence  of  liquor,  and  the 
affidavit  does  not  state  that  Knight  alone  could  testify 
Byrnes  had  an  ungovernable  temper.  It  will  not  be  pre- 
sumed, on  review,  that  this  fact  could  only  be  shown  by 
the  absent  witness,  especially  since  many  of  the  witnesses 
in  testifying  stal  d  they  had  known  Byrnes  during  the 
gi'eater  part  o'f  his  life.  It  does  not  affirmatively  appear, 
therefore,  that  there  was  an  abuse  of  discretion  in  over- 
ruling the  motion.  Burgo  v,  Htate,  26  Keb.  639;  Diuin 
V.  People.  109  111.  G35. 

4.  The  next  assignment  is:  A  motion  by  defendant  for 
a  change  of  venue  was  erroneously  overruled.  He  argues 
that  it  was  impossible  to  have  a  fair  and  impartial  trial 
in  Cass  county  for  the  following  reasons:  Four  murders 
had  been  committed  therein  within  a  period  of  Tour  months 


Vol.  86]  JANUAKY  TERM,  1910.  545 


(XiScKkup  T.  State. 


prior  to  the  trial.  These  crimes  were  subjects  of  universal 
conversation,  and  the  details  were  published  in  the  news 
papers.  The  public  mind  was  inflamed.  Tlie  excitement 
was  intense.  There  was  undue  haste  in  the  prosecution. 
AflSdavits  presenting  these  grounds  for  a  change  of  venue 
were  filed  by  defendant  in  support  of  the  motion,  but  the 
state  I'esisted  the  application  by  a  greater  number  of  af 
fidavits  denying  the  existence  of  the  passion  and  preju- 
dice on  which  the  motion  was  based.  The  application 
was  directed  to  the  trial  court's  discretion,  and  only  an 
abuse  thereof  would  justify  an  interference  with  the  ruling 
below,  t^weet  v.  State,  75  Neb.  263;  Jahnke  v.  State,  68 
Neb.  154;  aoUhhcrry  v.  State,  66  Neb.  312;  Argahright  i\ 
State,  62  Neb.  402;  Welsh  v.  State,  60  Neb.  101;  Stoppert 
V.  merle,  45  Neb.  105;  Olive  v.  State,  11  Neb.  3.  On  the 
face  of  the  affidavits,  an  abuse  of  discretion  on  part  of  the 
trial  court  in  denying  a  change  of  venue  is  not  shown. 
Furthermore,  passion  and  prejudice  against  defendant  are 
not  reflected  in  tlie  verdict,  when  it  is  considered  in  the 
light  of  the  record.  Defendant  was  charged  with  murder 
in  the  second  degree.  The  testimony  on  behalf  of  the  state 
would  sustain  a  verdict  of  guilty, as  thus  charged.  Under 
the  instructions  of  the  court,  the  jury  were  at  liberty  to 
find  defendant  guilty  of  murder  in  the  second  degree  or 
of  manslaughter.  The  penalties  for  each  felony  were  ex- 
plained to  the  jury  by  the  trial  court.  Knowing  the  in- 
structions permitted  a  verdict  which  might  result  in  a  life 
sentence,  they  returned  a  verdict  under  which  the  trial 
court  could  have  imposed  a  sentence  of  one  year  only. 
In  this  view  of  the  proceedings,  the  conduct  of  the  jury 
does  not  indicate  that  they  were  influenced  by  passion 
or  prejudice,  but  furnishes  a  reason  for  upholding  the 
trial  court  in  overruling  defendant's  motion  for  a  change 
of  venue.  In  this  respect  the  record  does  not  show  an 
abuse  of  discretion. 

5.  The  homicide  occurred  at  the  town  of  Eagle,  Septem- 
ber 16,  1908,  in  the  evening,  after  a  picnic  at  that  place. 
38 


1 
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In  the  opening  statement  to  the  jury,  counsel  for  the  state 
made  use  of  the  following  language:  "We  will  show  that 
the  deputy  marshal,  who  was  in  the  saloon  in  the  town  of 
Eaji^le  in  the  pursuit  of  his  duty  as  an  oflScer,  was  com- 
l)ened  to  leave  the  place  hy  the  defendant;  that  the  bar- 
tender in  the  saloon  was  told  by  the  defendant,  at  a  time 
a  fight  was  going  on  that  he  wanted  to  stop,  that  he  would 
kill  him  if  he  came  around  the  bar."  The  failure  of  the 
trial  court  to  sustain  an  objection  to  this  statement  is 
made  the  basis  of  another  assignment  of  error.  The  stat- 
utory authority  under  which  counsel  for  the  state  pro- 
cce(l(»d  is  as  follows;  "After  the  jury  has  been  impaneled 
and  sworn,  the  trial  shall  proceed  in  the  following  order: 
First.  The  counsel  for  the  state  must  state  the  case  of  the 
l.ro;.(n'ution,  and  may  briefly  state  tl»e  evidence  by  which  he 
I'Ai/Cvls  to  sustain  it."  C'riminal  code,  sec.  478.  Tur/suant 
({)  this  direction  of  the  criminal  code,  ccmnsel  attemptel 
lo  state  tlie  evidence  by  which  he  expected  to  prove  the 
(  harge  against  defendant.  Was  tlie  ruling  of  the  court 
uversible  error?  The  answer  must  be  in  the  negative. 
Had  faith  (m  part  of  the  prosecuti(m  in  making  the  state 
ment  is  not  shown.  It  was  not  made  bv  a  witness  under 
oath.  The  jury  understood  from  the  instructions  that  a 
verdict  of  guilty  could  be  based  on  evidence  alone.  The 
statement  was  obviously  directed  to  the  question  of  malice, 
which  is  an  essential  element  of  murder  in  the  second  de- 
gree, and  counsel  was  no  doubt  convinced  that  the  facts 
mentioned  were  provjible  in  making  the  state's  case  in 
chief.  The  statement  did  not  prejudice  defendant,  be- 
cause the  jury  found  him  guilty  of  manslaughter,  a  felony 
containing  no  element  of  malice.  That  the  statement  was 
not  prejudicially  erroneous  is  supported  by  abundant 
authority.  Statements  made  in  good  faith,  though  not  sub- 
sequently proved,  and  statements  of  unprovable  facts  are 
not  necessarily  prejudicial  to  defendant.  People  v.  Glea- 
son,  127  Cal.  323;  People  v,  Lewis,  124  Cal.  551;  People  v. 
Scarce}/,  121  Cal.  1;  Reynolds  v.  State,  147  Ind.  3;  State 
V,  Todd,  110  la.  G31 ;  State  v.  Allen,  100  la.  7;  State  v. 


Vol.  86]  JANUARY  TERM,  1910.  547 


Ossenkop  y.  State. 


Tippet,  M  la.  646;  State  v.  Alcshck,  61  la.  316;  People  i\ 
Fowler,  104  Mich.  449.  In  opening  statements  to  juries, 
the  improper  reliearsal  of  facts  not  i)rovable  under  the 
rules  of  evidence  sometimes  resulted  in  re\'el\sing  judg- 
ments, but  it  is  unnecessary  to  discuss  or  cite  cases  so  hold- 
ing, as  they  are  not  applicable  to  the  record  in  the  case  at 
bar. 

6.  At  the  beginning  of  the  trial  the  sheriff  was  directed 
to  keep  the  jury  together;  but  after  the  state  had  made 
its  case  in  chief  the  trial  court  allowed  tliem  to  separate 
for  a  period  of  21  days,  and  tills  is  the  ruling  most 
vehemently  assailed.  That  the  court  had  power  to  change 
its  ruling  for  a  sufficient  reason  is  too  plain  for  argument. 
The  authority  of  the  court  to  permit  a  jury  to  separate 
during  the  trial  in  a  criminal  case  is  recognized  by  tlie 
foUawing  provisions  of  the  criminal  code:  "If  the  jury 
are  permitted  to  separate  during  the  trial,  thej^  shall  be 
admonished  by  tlie  court  that  it  is  their  duty  not  to  con- 
verse with,  or  suffer  tliemselves  to  be  addressed  by,  any 
other  person  on  the  subject  of  the  trial,  or  to  listen  to  any 
conversation  on  the  subject,  and  that  it  is  their  duty  not 
to  form  or  express  an  opinion  theretm  until  the  cause 
is  finally  submitte^d  to  them."  Criminal  code,  sec.  484. 
Notwithstanding  this  statute,  it  is  insisted  error  is  sliown 
by  the  separation  alone,  and  that  prejudice  should  be 
presumed  from  the  fact  that  the  jurors  were  permitted 
to  mingle  with  their  neighbors  for  a  jjeriod  of  21  days, 
when  the  public  mind  was  inflamed  by  the  reports  of 
other  homicides.  The  statute  recognizing  the  authority 
of  the  trial  court  to  permit  the  jury  to  separate  has  been 
the  subject  of  discussion  by  this  court  in  a  number  of 
cases.  In  St.  Louis  v.  State,  8  Neb.  405,  413,  Judge  Lake 
used  the  following  language:  "While  it  is  the  usual  and 
perhaps  the  better  practice  in  most  capital  cases  thus  to 
keep  the  jury  together,  there  is  no  provision  of  our  crim- 
inal code  requiring  it  to  be  done.  On  the  contrary,  section 
484  expressly  provides  for  such  separations  up  to  the  time 
when  the  case  is  finally  submitted ;  and  whether  they  shall 
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be  permitted  or  not  in  any  given  case  is  left  to  the  discre- 
tion of  the  presiding  judge."  The  same  view  was  expressed 
in  Walrath  v.  State,  8  Neb.  80,  92,  and  in  Langford  v. 
Htatc,  32  Neb.  782.  This  is  not  a  capital  case,  but  the  rea- 
sons for  keeping  the  jury  together  still  exist,  and  the  prac- 
tice has  not  b(^en  changed  by  the  statute,  except  where  the 
court,  for  reasons  which  are  deemed  sufficient,  permits  a 
6ei)aration.  That  it  is  within  the  discretion  of  the  trial 
court  to  allow  the  jury  to  separate  is  shown  by  the  cases 
cited. 

A  conviction  may  be  set  aside,  however,  where  there  has 
been  an  abuse  of  discretion,  or  where  the  record. shows 
that  defendant  has  been  prejudiced.  Does  the  record  pre- 
sent eitlier  of  these  contingencies?  In  the  midst  of  the 
trial,  some  of  defendant's  witnesses  were  quarantined  on 
account  of  smallpox.  A  physician  appointed  by  the  court 
reported  tluit  it  would  be  unsafe  to  release  the  quarantine 
in  less  than  ten  days.  It  would  naturallv  occur  to  the 
court  tliat  free  communication  with  the  quarantined  wit- 
nesses for  a  few  days  more  might  be  important  to  de- 
fendant. A  prop(»r  regard  for  defendant's  rights  would 
suggest  a  reasonable  postponement,  and  the  time  was 
fix(Hl  at  21  days.  To  keep  tlie  jury  together  during  all 
tliat  time  would  be  a  hardsliip  wliich  could  only  be  justi- 
fied by  necessity.  Whether  tlie  occasion  for  that  course 
existed  was  a  question  for  the  determination  of  the  trial 
court.  From  the  bench  it  was  stated  that  some  of  de- 
fendant's witnesses  had  been  quarantined  on  account  of 
smallpox,  and  the  jury  were  permitted  to  separate  after 
having  been  adnu)nished  as  follows:  "Upon  this  ground  a 
necessitv  has  arisen  for  a  continuance  of  the  case,  or 
rather  a  postponement  for  about  20  days  until  the  quar- 
antine can  be  removed.  You  appreciate  the  gravity  of  the 
situation.  You  have  been  kept  together  until  now,  but 
under  the  circumstances  of  the  case  the  court  deems  it 
best  to  allow  you  to  separate.  It  is  the  duty  of  the  court 
to  admonish  you  as  to  your  duty  upon  separation.  As  I 
have  heretofore  said,  you  are  not  to  discuss  the  matter 
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between  yourselves  nor  with  any  person  else.  You  must 
refrain  from  coming  to  any  conclusion  upon  the  evidence 
until  all  of  the  evidence  is  before  you.  This  is  your  duty 
as  jurors.  You  may  be  annoyed  by  thoughtless  persons 
talking  to  you  about  the  case,  but  to  protect  yourselves 
you  must  state  positively,  if  any  such  occasions  arise,  to 
the  people  or  the  persons,  that  they  must  not  talk  to  you 
about  the  case.  I  think  you  appreciate  wiiat  your  duties 
are  and  the  responsibility  resting  upon  your  shoulders. 
Keep  in  mind  always  the  admonitions  of  the  court  until 
you  return  here  again  on  the  morning  of  March  2,  1909, 
at  9  o'clock.  You  will  now  be  excused  to  go  to  your 
homes."  That  any  juror  disregarded  this  admonition  of 
the  court  is  not  suggested  by  the  record.  The  suflSciency 
of  the  evidence  to  sustain  the  judgment  is  not  questioned 
in  this  court.  The  conduct  of  the  jurors  has  not  been 
impeached  either  in  the  record  brought  here  by  defendant 
or  in  the  argument  of  counsel.  There  is  nothing  to  show 
that  any  member  of  the  jury  was  subjected  to  improper 
influences  during  the  intermission.  For  reasons  already 
stated  in  discussing  another  assignment  of  error,  the 
verdict  bears  evidence  that  the  jury  were  not  prejudiced 
against  defendant  or  improperly  influenced  from  any 
source  during  their  separation.  In  allowing  them  to  sep- 
arate, neither  abuse  of  discretion  on  part  of  the  trial  court 
nor  prejudice  to  defendant  is  shown  by  the  record.  It 
follows  that  this  assignment  of  error  must  be  overruled. 

7.  Complaint  is  also  made  because  a  witness  for  the 
state  was  permitted  to  testify  that  a  brother  of  defendant 
exclaimed:  "Now  give  it  to  him."  The  information  con- 
tained the  charge  that  defendant  killed  Byrnes  by  striknig 
and  kicking  him.  The  version  of  the  state's  witnesses  is, 
in  substance,  as  follows:  Defendant  was  the  aggressor. 
He  and  Byrnes  clinched  on  a  sidewalk  2^  feet  above  the 
ground,  struggled  for  a  moment,  went  off  the  sidewalk 
together,  lit  on  their  feet,  and  inmiediately  fell  with 
Byrnes  underneath.  When  they  were  on  the  ground 
defendant  struck  Byrnes  in  the  face  two  or  three  times, 
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got  up,  and  repeatedly  kiiktMl  iiim  on  tlif 
lutiou  followed  within  a  few  minutes.  Tl 
fendaut's  witnesses  is:  Uyrnes  was  tlie 
and  defendant  clinched  on  the  sidewalk,  st 
inKtimt,  and  fell  together  from  the  sidewalk 
below.  Immediately  defendant  strnck  1 
three  times  in  the  face,  and  got  up,  but  di( 
Defendant's  explanation  is  that  Byrnes 
striking  the  ^ound  in  his  fall  from  the 
eyewitness  for  the  state  was  permitted  to  ■ 
fendant's  brother,  who  was  only  a  few 
clainted,  after  defendant  struck  Uymes:  " 
him!"  The  admission  of  this  testimony  ii 
signed.  Regardless  of  its  admissibility,  it  d 
a  reversal.  Defendant  was  a  witness  in  1 
and  testified  on  direct  examination  that  he 
two  or  three  times  when  the  latter  was  i 
Having  admitted  that  he  thus  struck  the 
not  prejudiced  by  the  proof  of  his  brother's 
8.  Another  argument  is  directed  to  the  p 
the  trial  court  eri'e<l  in  permitting  a  physi 
on  behalf  of  the'  state  to  facts  obtained  b; 
Hie  employ  of  defendant  in  a  profe.ssional  a 
capacity.  After  the  homicide  defendant 
physician  to  examine  the  body  of  the  decea. 
to  report  the  result.  I^ter  the  same  ph^ 
leeted  by  the  state  to  make  a  post  mortci 
He  performed  tlie  service,  and  testified  at  i 
conditions  disclosed.  Defendant  contends  1 
of  all  of  the  facts  to  which  the  physician  t( 
tained  as  a  result  of  confidential  communici 
entrusted  to  him  by  defendant.  The  poi 
ph^'sioian's  testimony  was  admitted  in  evi' 
tion  of  tlie  following  provision  of  statute: 
attorney,  counselor,  physician,  surgeon,  n 
gospel,  or  priest  of  any  denomination  shall 
giving  testimony,  to  disclose  any  confldeuti 
tion,  properly  entrusted  to  him  in  his  p 
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pacity,  and  necessary  and  proper  to  enable  him  to  dis- 
charge the  functions  of  his  oflSce  according  to  the  usual 
course  of  practice  or  discipline/'  Code,  sec.  333.  As 
applied  to  physicians,  the  purpose  of  tlie  statute  is  to  pre- 
vent the  improper  disclosure  of  secrets  or  facts  learned 
by  means  of  the  confidential  relation.  The  relation  pro- 
tected is  that  of  physician  and  patient.  Outside  of  tliat 
relation  the  parties  are  on  an  equal  footing,  where  the 
rule  of  the  statute  and  the  reasons  of  public  policy  on 
which  it  is  founded  do  not  follow.  In  considering  the 
statute  this  court,  in  an  opinion  by  Chief  Justice  Norval, 
said :  "The  mere  fact  that  a  communication  is  made  to  a 
person  who  is  a  lawyer,  a  doctor  or  a  priest,  does  not  of 
itself  make  such  communication  privileged.  To  have  that 
effect,  it  must  have  been  made  in  confidence  of  the  relation 
and  under  such  circumstances  as  to  imply  that  it  should 
forever  remain  a  secret  in  the  breast  of  the  confidential 
adviser."  Hills  v.  State,  61  Neb.  589,  595.  The  same  view 
is  expressed  in  Sovereign  Camp,  W,  0.  W.,  ^;.  Grandon, 
64  Neb.  39.  In  the  present  case  the  physician  was  not 
employed  to  examine  or  treat  defendant  or  any  member 
of  his  family.  Tlie  relation  of  physician  and  i)atient  did 
not  exist  between  them^  The  exluimed  body  c(mtained  no 
secrets  which  could  be  kept  within  the  exclusive  knowledge 
of  defendant  and  the  pliysician.  The  means  of  ascertain- 
ing the  condition  of  the  body  was  equally  within  the  reach 
of  defendant  and  the  state.  The  court  was  entitled  to 
know  the  truth.  In  addition,  tliere  is  testimony  showing 
the  pliysician  stated  to  defendant  at  the  time  of  his  em- 
ployment that  he  would  make  his  statement  to  the  county 
attorney  also.  The  purpose  of  the  statute  is  to  protect 
patients  from  objectionable  disclosures,  but  it  was  never 
intended  to  shield  defendant  in  his  present  position.  Con- 
sequently the  ruling  of  the  trial  court  in  admitting  the 
physician's  testimony  must  be  approved. 

9.  Referring  to  Byrnes,  the  victim  of  the  homicide,  a 
witness  for  defendant  was  asked:  "When  under  the  in- 
fluence of  liquor,  what  was  his  disposition  as  to  being 
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quarrf»lsi>iiie  or  otherwise?''  Complaint  is  made  because 
the  witness  was  not  permitted  to  answer  this  question. 
Tlie  ruling  of  the  trial  court  was  justitii^  by  the  fact  that 
there  was  no  prcK>f  that  Brmes  was  under  the  influence 
of  liquor.  Other  rulinjxs  on  evidence  are  challenged,  but 
do  not  contain  rc*versil»le  error.  Some  of  them  were  cor- 
rect. Others  were  not  prejudicial,  if  erroneous.  Defend- 
ant admitted  on  the  witness  stand  that  he  struck  Byrnes 
two  or  three  times.  The  jury,  however,  did  not  find  him 
guilty  of  any  crime  containing  the  element  of  malice, 
and  he  was  not  prejudiced  by  rulings  relating  to  evidence 
on  that  subject. 

10.  A  lengthy  instruction  containing  the  following  lan- 
guage is  criticised  as  erroneous:  '^You  may  also  deduce 
the  purjiose  or  design  of  the  defendant  from  his  declara- 
tions, if  any  he  made,  at  the  time  of  the  killing  of  said 
Byrnes,  but  in  considering  the  declarations  of  the  de- 
fendant, made  at  the  time  of  the  alleged  killing  of  Byrnes 
detailed  by  the  witnesses  on  the  stand,  you  should  sift 
the  evidence  carefully,  and  critically  examine  the  circmn- 
stances  under  which  they  were  uttered  and  heard  and 
detailed.  The  declarations  made  by  the  defendant  at  the 
time,  when  aggravated  by  passion  and  excitement,  if  they 
were,  may  or  may  not  have  much  weight  attached  to  them." 
Defendant  criticises  this  instruction  because  he  made  no 
declarations,  and  because  it  submitted  to  the  jury  an 
issue  on  which  there  was  no  evidence.  The  criticism  is 
unmerited.  A  witness,  after  describing  defendant's  acts 
of  violence,  testified  to  his  having  said:  "You  got  enough?" 
or,  "Have  you  got  enough?"  The  instruction  w^as  favor- 
able to  defendant,  and  its  tendency  was  to  caution  the 
jury  against  giving  too  much  weight  to  such  declarations. 

Other  instructions  are  also  criticised,  but  attention  has 
not  been  directed  to  any  prejudicial  error  therein.  All 
questions  presented  by  the  brief  of  defendant  or  argued 
by  his  counsel  at  the  bar  have  been  considered.  The  result 
is  that  he  has  been  unable  to  point  out  any  error  requir- 
ing a  reversal,  and  the  judgment  against  him  is 


Affirmed. 
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Mabgeey  H.  Smullin  et  al.,  APPELr^\NTS,  V.  Ida  M. 

Wharton  et  al.,  appellees. 

Filed  April  9,  1910.     No.  16,430. 

1.  Wills:  Construction.  Where  a  testator  in  his  will  devises  specific 
realty  to  his  wife,  bequeaths  all  his  personalty  to  her  absolutely 
and  unconditionally,  and  devises  the  rest  and  residue  of  his 
estate  to  a  trustee,  with  directions  to  give  her  during  her  life- 
time the  income  therefrom  and  the  proceeds  of  any  sales  made 
pursuant  to  her  written  directions,  and  at  her  death  to  distribute 
what  is  remaining  of  the  trust  estate  among  testator's  collateral 
relatives,  the  words  "rest  and  residue",  in  absence  of  language 
showing  a  contrary  intention,  mean  the  estate  remaining  after 
payment  of  charges,  debts  and  particular  legacies,  including  the 
payment  of  any  statutory  allowance  fixed  by  the  county  court 
for  the  temporary  maintenance  of  the  widow  and  received  by 
her  for  that  purpose. 

2. :    Suit  for  an  Accounting:    Pleading:   Estoppel.     Where  a 

petition  in  a  suit  to  require  the  widow  of  a  testator  to  account 
to  his  brothers  and  sisters  according  to  an  oral  promise  to  divide 
among  them  annually,  after  deducting  her  living  expenses,  the 
income  of  an  estate  which  passed  to  a  trustee  under  a  residuary 
clause  in  his  will,  alleged  that  she  received  from  the  estate  $12,- 
000  a  year  and  that  $5,000  a  year  was  sufficient  for  her  support, 
answers  denying  these  allegations  and  containing  admissions 
that  she  had  received  from  the  income  of  the  trust  estate  part 
of  a  statutory  allowance  fixed  by  the  county  court  for  her  tem- 
porary maintenance  did  not  preclude  her,  /is  a  matter  of  law, 
from  subsequently  asserting  that  she  should  not  be  charged  in 
the  accounting  with  the  sum  thus  received. 

3.  Appeal:    Mandate:     Construction.    Where  the  district  court,  in 

proceeding  under  a  mandate  to  try  an  issue  defined  by  the  su- 
preme court,  determines  the  issue  in  harmony  with  the  law  and 
facts,  the  mandate,  upon  a  subsequent  appeal,  will  not  be  so 
construed  as  to  make  th^  decree  erroneous. 

4.  Wills:    Suit  for  an  Accounting:    Estoppel.     In  an  accounting  be- 

tween an  estate  which  passed  to  a  trustee  under  the  residuary 
clause  of  a  will  and  testator's  wife  who  was  the  principal  bene- 
ficiary of  the  trust,  where  the  trial  court  was  directed  by  man- 
date of  the  supreme  court  to  charge  her  with  sums  received  by 
her  out  of  the  trust  estate,  a  rejected  demand  by  her  at  a  former 
trial  for  a  decree  for  the  amount  due  her  under  the  will,  less 
sums  paid  to  her  from  the  trust  estate  by  order  of  the  county 
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co'.irt  tor  temporary  malnlenaiire,  dooa  not  estop  her  from 
serling,  as  a  matter  of  law,  that  such  nayments  were  not  char 
able  to  her.  because  they  were  exiieoses  paid  out  of  the  Lnco 
from  the  really  of  which  the  testator  died  seized,  as  diatiiiEiiisI 
[rom  the  residue  which  passed  into  the  trust  estate;  the  reci 
showing  Chat  the  facts  and  taw  were  equally  within  the  kno 
edge  at  both  parties,  that  plaintiffs  were  not  misled,  and  tl 
they  did  not  change  their  position  or  withhold  any  proofs 
reason  of  such  conduct. 

6-  Appeal:  Remand:  Estoppel:  Ple,\diko.  A  statement  or  admiss 
made  In  a  brief  filed  in  the  supreme  court,  to  be  available  as 
estoppel  in  the  district  court  aft^r  the  case  has  been  remani 
tor  further  proceedings,  must  be  pleaded  and  proved. 

G.  Judgment:  Intriifjit.  In  an  accounting  between  an  estate  wh 
passed  to  a  trustee  under  the  residuary  clause  of  a  will  and  I 
tator's  wife  who  was  the  principal  beneftplary  of  the  trust 
decree  for  the  balance  due  her  Is  a  decree  for  the  payment 
money,  and  di  aws  interest  from  the  date  of  rendition  at  the  r 
of  7  per  cent,  per  annum.     Comp.  St.  1909,  ch.  44,  sec,  3. 

7.  'Wills:  AcrouNTiNo:  Ciiedith.  In  an  accounting  between  a  tr 
estate  consisting  of  realty  which  rassed  to  the  trustee  under 
residtiary  clause  of  a  will  and  testator's  wife  who  was  the  pi 
cipal  benefldary  and  entitled  to  receive  from  the  trust  est 
an  annual  allowance  of  t5,400,  she  may  be  credited  with  the 
proceeds  of  personalty  bequeathed  to  her,  where  they  w 
mingled  with  the  Income  from  the  realty  and  used  for  the  be 
fit  of  the  trust  estate  by  a  special  administrator  when  the  i 
was  being  contested,  she  having  been  charged,  on  equlta 
grounds,  with  a  sum  received  by  her  from  the  real  estate 
which  testator  died  seized. 

Appeal  from  ttie  district  court  for  Douglas  oouni 
HoWAKi)  Ke.nnkdy,  Judge.    Reversed  with  diteetioiis. 

John  C.  Cenrin,  James  H.  Mcintosh  aod  Francis 
liroijan,  for  appellants. 


This  appeal  presento  one  phase  of  a  protracted  cont: 
versy  over  the  residyliry  estate  of  George  H.  Boggs,  w 
died  without  issue  oune  1,  1895,  leaving  a  will  tbrou 
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which  he  gave  his  wife,  Ida  M.  Boggs,  now  Ida  M.  Whar- 
ton, all  of  his  personalty,  the  home  property,  and  a  lot  in 
Omaha.  The  rest  and  residue  of  his  estate  was  devised 
to  Harry  A.  Westerfield,  trustee,  who  was  directed  to  pay 
to  testator's  wife  during  her  lifetime  the  income  there- 
from and  the  proceeds  of  any  sales  made  pursuant  to 
her  written  directions,  and  at  her  death  to  distribute  the 
remainder  of  the  trust  estate  among  testator's  brothers 
and  sisters  and  the  children  of  any  deceased  brother  or 
sister.  When  the  will  was  offered  for  probate,  it  was  con- 
tested by  the  collateral  relatives  described.  The  contest 
resulted  in  a  judgment  probating  it  and  in  tlie  affirmance 
of  that  decision.  Boggs  v.  Boggs,  62  Neb.  274.  Later 
the  contestants  brought  a  suit  in  equity  in  the  district 
court  for  Douglas  county  to  establish  and  enforce  a  con- 
structive trust  for  their  benefit,  with  Mrs.  Wharton  as 
trustee  ex  maleficio,  and  to  require  her  to  account  as  such 
according  to  the  terms  of  an  oral  promise  to  testator  to 
divide  among  them  annually  the  net  income  of  the  trust 
estate,  after  deducting  her  living  expenses.  John  C. 
Wharton,  the  present  husband  of  Ida  M.  Wharton,  suc- 
ceeded Westerfield  as  trustee,  and  was  joined  with  her 
as  a  defendant.  The  suit,  after  a  trial,  was  dismissed,  and 
upon  plaintiffs'  appeal  to  this  court  it  was  held  that  the 
amount  of  any  surplus  liable  to  be  divided  among  the 
plaintiffs  was  so  uncertain  and  indefinite  that  a  court  of 
eqliity  would  not  attempt  to  establish  or  administer  such 
a  trust.    SmuUin  v.  Wharton,  73  Keb.  (J67. 

This  position,  however,  was  abandoned  on  rehearing.  A 
constructive  trust  was  subsequently  declared  in  an  opinion 
by  Chief  Justice  Holcomb,  and  the  following  conclusion 
was  reached:  "The  case  is  remanded,  with  directions  to 
the  district  court  to  take  an  account  of  and  ascertain  what 
sum  per  annum  is  sufficient  to  support  and  maintain  the 
appellee,  Ida  M.  Wharton,  using  the  family  homestead, 
according  to  the  style  of  living  to  which  slie  was  accus- 
tomed at  the  time  of  the  death  of  the  testator,  and  to 
charge  the  payment  of  the  same  annually  during  her  life 
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npfm  the  income  of  the  trust  estate  devised  to  Wester- 
lield,  and  upon  tlie  corpus  thereof  if  the  income  is  insuf- 
ficient, and  according  to  the  conditions  of  said  trust; 
second,  to  charge  the  said  apjiellee  as  trustee  in  trust, 
to  pay  and  distribute  annually  all  such  surplus  income 
fi'oni  the  trust  estate,  if  any  there  be  after  providing  for 
the  maintenance  of  the  appellee  as  aforesaid,  and  such 
^ifts  to  cliaritable  purposes  as  she  may  desire  to  make 
from  time  to  time,  not  exceeding  |10,000  in  all,  to  the 
brothers  and  sisters  of  the  testator,  share  and  share  alike, 
tlie  issue  of  deceastnl  brothers  and  sisters,  if  any  such 
issue,  to  take  the  share  of  the  deceased  parent;  third,  for 
such  other  accounting  and  decree  as  may  be  necessary  to 
caiTy  fully  into  eifect  the  provisions  of  the  constructive 
trust  declared  to  exist,  and  of  the  trust  declared  by  the 
will  in  Westerfield,  and  according  to  the  views  expressed 
in  the  opinion  by  f'hief  Justice  Holcomb,  and  of  this  opin- 
ion."   fiiniuWui  V,  Wharton,  73  Neb.  705. 

The  district  court,  after  the  case  reappeared  there  for 
further  proieedings,  allowed  ^Irs.  Wharton,  by  a  decree 
r(»ndered  June  1,  11)08,  to  retain  for  her  maintenance  and 
support  15,400  a  year,  beginning  January  1,  1908.  From 
the  allowance  thus  made  she  appealed  to  this  court,  in- 
sisting it  sliould  begin  at  the  death  of  testator,  June  1, 
1S1)5,  instead  of  January  1,  1908.  This  contention  was 
sustained,  tliough  part  of  the  decree  of  June  1,  1908,  was 
not  disturbed.  HmuUiri  v.  Wharton,  83  Neb.  328.  In 
ii';ain  remanding  tlie  case  for  further  proceedings  these 
directions  were  given:  "The  judgment  of  the  district 
court,  as  to  the  questions  herein  reviewed  and  set  aside, 
is  reversed  and  the  cause  is  remanded,  with  directions  to 
said  court  to  enter  a  supplemental  decree  requiring  the 
trustee  to  i)ay  to  the  defendant,  Ida  M.  Wharton,  out  of 
(he  trust  estate^  a  sum  equal  to  the  sum  of  $5,400,  per 
annum,  from  June  1,  1895,  to  January  1,  1908,  less  such 
sums  as  have  been  heretofore  paid  to  or  received  by  her 
out  of  the  trust  estate,  as  established  by  the  facts  found 
and  set  forth  in  the  decree  of  said  court,  and  that  all 
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taxable  costs  of  the  last  trial  and  of  this  appe.^l  be  taxed 
to  the  trust  estate  to  be  paid  by  the  trustee.  ♦  ♦  ♦ 
The  only  matter  now  left  for  an  accounting  is  as  to  the 
amount  received  by  defendant  out  of  the  trust  estate 
since  the  death  of  Air.  Boggs  to  be  charged  up  against  the 
$5,400  per  annum  to  which  she  is  entitled.  To  our  minds 
the  findings  of  the  district  court  are  not  entirely  specific 
upon  this  point,  but,  should  it  be  so  held  by  that  court, 
or  should  the  court  be  able  to  arrive  at  a  satisfactory 
conclusion  from  the  evidence  offered  upon  the  trial,  which 
is  not  before  us,  no  accounting  will  be  necessary;  if  not, 
it  will  have  to  be  made."  Smullin  v.  Wharton,  83  Neb. 
346. 

In  the  further  i)roceedings  thus  directed  by  this  court, 
the  trial  court  supplemented  the  decree  of  June  1,  1908, 
by  the  following  findings  and  judgment: 

"1.  That  Harry  A.  Westerfield,  as  special  administra- 
tor, collected  from  the  income  of  the  real  estate  of  which 
the  testator  died  seized  the  sum  of  |27,653.15,  and  ex- 
pended therefr(rm,  for  taxes  and  repairs  and  other  ex- 
penses of  maintaining  the  said  property,  the  sum  of 
$9,194.83,  leaving  the  net  yield  from  the  income  of  the  said 
real  estate  the  sum  of  $18,458.32. 

"2.  That  said  Harry  A.  Westerfield,  as  special  admin- 
istrator, converted  tlie  personal  property  which  passed 
under  the  Avill,  and  which  is  described  in  finding  num- 
bered 3  in  said  decree  of  June  1,  1908,  as  of  the  value  of 
$10,000,  and  received  therefrom  the  sum  of  $7,949.78,  and 
expended  in  the  process  of  collecting  and  reducing  the 
same  to  money  the  sum  of  $201.73,  leaving  the  net  yield 
from  the  personal  estate  the  sum  of  $7,748.05. 

"3.  That  the  amounts  received  by  Harry  A.  Wester- 
field, as  special  administrator,  and  set  forth  in  the  two 
preceding  findings,  were  mingled  by  him,  as  stated  in  the 
fifth  finding  of  said  decree  of  June  1,  1908,  and  out  of 
the  same  he  paid  to  the  defendant,  Ida  ^f.  Wharton,  the 
sum  of  $20,700  on  account  of  her  allowance  as  widow, 
and  paid  to  himself,  for  his  services  in  reducing  the  per- 
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sonal  projM'rty  to  money  and  collet-ting  the  same,  the  sum 
of  1794.97,  and  for  .the  expense  of  collecting  the  income 
of  the  real  estate  and  for  his  services  in  caring  for  the  said 
estate,  the  sum  of  $2,259.93,  making  a  total  retained  by 
him  for  his  services  of  f 3,054. 90,  and  paid  for  the  expenses 
of  erecting  a  monument  up(m  the  grave  of  George  H. 
Boggs,  deceased,  the  sum  of  |1,400.  That  the  said  special 
administrator  paid  to  Irving  F.  Baxter,  administrator 
with  the  will  annexed,  the  sum  of  |1,051.47,  that  being 
the  amount  remaining  in  his  hands  after  the  foregoing 
disbursements.  Tpon  the  foregoing  findings  of  fact  and 
the  findings  of  fact  made  in  the  decree  of  June  1,  1908, 
the  court  adopts  the  following  condusicms  of  law,  to  wit: 

"(a)  The  devise  to  Westerfield,  trustee,  as  set  forth 
in  the  will,  being  the  devise  of  the  *rest  and  residue'  of 
the  estate  of  which  tlie  testator  died  seized,  the  gift  of 
personal  pro[)erty  to  the  defendant  Ida  M.  Wharton,  was 
exemi)t  from  tlie  allowance  made  to  her  by  the  county 
c(mrt  and  from  all  debts  and  expense  of  administration; 
but  she  is  not  entitled  to  have  the  amount  of  said  legacy, 
which  was  exjiended  by  the  special  adminivStrator  afore- 
said, now  set  olf  against  the  sums  charged  to  her  in  this 
accounting  as  partial  payments  of  the  annunity  of  f5,400, 
to  which  ruling  the  pbiintiiTs  except,  and  to  the  refusal 
to  allow  sudi  set-off  the  defendant  Ida  M.  Wharton  ex- 
cepts. 

^*(?>)  The  ^rest  and  residue'  of  the  estate,  w^hich  passed 
into  and  constituted  the  trust  estate  under  the  devise  to 
Westerfield,  trustee,  was  that  which  remained  after  pay- 
ment of  the  allowance  made  by  the  county  court  to  the 
widow,  and  all  debts,  specific  legacies  and  expense  of  ad- 
ministration ;  and  no  part  of  the  sum  of  $20,700,  paid  to 
the  said  Ida  M.  Wharton,  as  aforesaid,  Avas  paid  out  of 
the  trust  estate,  to  which  tlie  plaintiffs  except. 

"(c)  The  only  sums  which  have  been  paid  to  or  re- 
ceived by  the  said  Ida  M.  Wharton  out  of  the  trust  es- 
tate are  specially  found  and  set  forth  in  the  findings  of 
fact  made  by  the  court  in  said  decree  of  June  1,  1908,  and 
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numbered  6  and  7,  to  wit:  Total  paid  by  H.  A.  Wester- 
field,  as  trustee,  $7,893.71,  and  total  paid  by  J.  C.  Whar- 
ton, as  trustee,  $4,182.50,  making  the  aggregate  sum  of 
$12,076.21;  and  there  is  now  due  the  said  Ida  M.  Whar- 
ton for  arrears  of  the  annuity  of  $5,400,  during  the  period 
from  June  1,  1895,  to  January  1,  1908,  the  sum  of  $55,- 
873.79,  to  which  plaintiffs  except. 

"It  is  therefore  considered,  ordered  and  decreed  by  the 
court  that  the  defendant  John  C.  Wharton,  trustee  of  the 
express  trust  created  by  the  will  of  (Jeorge  H.  Boggs,  de- 
ceased, and  his  successors  in  trust,  pay  to  the  said  Ida  M. 
Wharton  out  of  the  trust  estate,  the  sum  of  $55,873.79, 
with  interest  thereon  at  the  rate  of  7  per  cent,  per  annum 
from  the  date  of  this  decree,  in  addition  to  the  sums 
heretofore  decreed  to  be  paid  to  her,  and  in  satisfaction 
of  the  sums  due  to  her  annually  from  the  date  of  the  death 
of  the  testator  of  January  1,  1908,  as  determined  by  the 
judgment  and  the  mandate  of  the  supreme  court  in  this 
cause,  to  which  the  plaintiffs  except." 

The  record  shows  that  Mrs.  Wliarton  received  funds 
during  three  periods  of  the  litigation  as  follows:  From 
the  time  the  will  was  offered  for  probate  until  the  contest 
ended  in  1902  Westerfield  was  in  charge  of  the  trust 
estate  as  special  administrator,  and,  under  an  order  of 
the  county  court  allowing  the  widow  $300  a  month,  paid 
her  from  mingled  funds  derived  from  both  personalty  and 
realty  the  sum  of  $20,700,  a  portifm  of  the  total  allow- 
ance. During  the  period  from  1902,  after  the  will  had 
been  probated,  until  Westerfield  retired  as  trustee  in 
1905,  he  paid  her  as  the  net  income  from  the  realty  the 
sum  of  $7,893.71.  Frtmi  the  date  John  C.  Wharton  be- 
came trustee  until  January  1,  1908,  he  paid  her  as  net  pro- 
ceeds of  the  income  from  the  realty  the  sum  of  $4,182.50. 
It  is  obvious  from  an  examination  of  the  decree  now 
presented  for  review  that  the  district  court  in  the  ac- 
counting credited  Mrs.  Wharton  with  $5,400  a  year  from 
June  1, 1895,  to  January  1,  1908,  a  period  of  12  years  and 
7  months,  or  a  total  of  $67,950;  that  she  was  charged 
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with  two  of  the  items  named,  one  for.  ^7,81)3.71,  and  tlie 
other  for  14,182.50,  both  amounting  to  f  12,076.21;  and 
that  the  balan(»e  in  lier  favor  as  establislied  by  the  decree 
is  tlie  diiVerence  between  the  total  credit  of  -?r)7,950  and  the 
total  char^^e  of  |12,076.21  or  155,873.79.  The  trial  court, 
however,  refused  to  deduct  from  her  maintenance  fund 
of  $(>7,!)50  any  part  of  the  item  of  ?20,700.  Tlaintififs 
argue  that  there  was  included  therein  and  chargeable  to 
her  the  sum  of  1^10,108.39  derived  alone  from  the  realty, 
and  in  segrc^gating  it  Uwy  refer  to  the  first  finding  to  es- 
tablish the  fact  that  tlie  net  income  from  the  realty  dur- 
ing  the  time  Westerfi(*hl  acted  as  special  administrator 
was  1^18,458.32.  They  also  refer  to  the  third  finding  to 
show  that  during  the  same  period  the  expense  of  collect- 
ing the  income  from  the  realty  and  the  compensation  of 
the  special  administrator  amounted  to  $2,259.93.  They  in- 
sist that  the  difference  between  these  sums,  or  |16,198.39, 
was  rec(Mved  by  Mrs.  Wharton  from  the  real  estate, 
and  that  she  sliould  have  been  charged  therewith.  The 
rc^ason  for  tlie  contraiy  ruling  of  the  trial  court  is  found  : 

in  the  following  conclusion  of  law  copied  from  the  decree  ' 

assaihnl  by  plaintiffs:  "The  'rest  and  residue;  of  the  es- 
tate, which  ])assed  into  and  constituted  the  trust  estate 
under  the  devise  to  Westerfield,  trustee,  was  that  which 
remained  after  payment  of  the  alltiwance  made  by  the 
county  court  to  the  widow,  and  all  debts,  specific  legacies 
and  expense  of  administration;  and  no  part  of  the  sum 
of  .$20,700,  paid  to  the  said  Ida  M.  Wharton,  as  afore- 
said, was  paid  out  of  the  trust  estate."  This  conclusion 
of  law,  which  resulted  in  the  failure  "to  charge  to  Mrs. 
Wharton  the  sum  of  |1 6,198.39,  received  by  her  out  of 
the  rent  of  the  real  estate  devised  to  the  trustee,  during 
the  period  before  the  probate  of  the  will,"  is  the  first 
error  a>;signed. 

1.  The  direction  of  this  court  to  the  trial  court  was  to 
reiiuire  the  trustee  to  pay  to  Sirs.  V/harton  ^Ujitt  of  the 
tru.st  estate^  a  sum  equal  to  the  sum  of  |5,400,  per  an- 
num, from  June  1,  1895,  to  January  1,  1908,  less  such 
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sums  as  have  been  heretofore  paid  to  or  received  by  her 
out  of  the  trust  estate.'^  What  went  into  the  trust  estate 
depends  on  the  will,  which,  after  giving  absolutely  cer- 
tain real  and  all  personal  property  to  testator's  wife,  con- 
tains the  following  provisions: 

"I  give,  devise  and  bequeath  to  Harry  A.  Westerfield, 
of  Omaha,  Nebravska,  as  trustee,  all  of  the  rest  and  resi- 
due of  my  estate,  of  whatsoever  nature  and  kind,  to  be 
held  by  him  in  trust,  upon  the  following  trusts:  (1)  To 
pay  out  of  the  same  all  the  expenses  of  maintaining  the 
same  and  administering  the  said  trust.  (2)  To  deposit 
in  bank  to  the  credit  of  my  said  wife  during  her  life,  for 
her  own  use,  all  the  net  rents,  issues  and  profits  thereof, 
such  deposits  to  be  made  daily  as  said  rents,  issues  and 
profits  are  received  and  collected.  (3)  On  the  request 
in  \\Titing  at  any  time  or  times  of  my  said  wife  to  sell 
any  part  thereof  and  to  deliver  to  her,  for  her  own  use 
absolutely  the  proceeds  of  such  sale,  or  otherwise  invest 
the  same  in  the  name  of  said  trustee  and  for  the  purposes 
herein  specified,  as  she  may  direct.  (4)  Upon  the  de- 
cease of  my  said  wife  my  said  trustee  shall  without  un- 
necessary delay,  divide  whatever  of  my  said  estate  shall 
then  be  remaining  in  this  trust  equally,  share  and  share 
alike,  between  my  brothers  and  sisters.  In  case  of  the 
death  of  any  of  them  before  such'  division,  leaving  issue, 
such  issue  shall  take  the  deceased  parent's  share." 

What  passed  into  the  trust  estate  under  this  devise  was 
the  "rest  and  residue"  of  testator's  estate,  as  that  term 
•  is  used  in  the  will.  In  that  sense  the  residue  is  the  por- 
tion left  after  the  payment  of  charges,  liabilities  and 
particular  legacies.  Phelps  v.  RobbinSj  40  Conn.  250; 
Collhrs  Appeal,  148  Pa.  St.  139,  23  Atl.  1108.  The  county 
court's  monthly  allowance  of  $300,  a  portion  of  which 
the  widow  received,  was  not  a  part  of  the  rest  and  residue 
within  the  meaning  of  the  residuary  clause  of  the  will,  and 
was  therefore  not  taken  out  of  the  trust  estate.  Creio  v. 
Pratt,  119  Cal.  131.  It  was  an  expense  of  administra- 
39 
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tion,  and  not  a  part  of  the  residue.  Nothing  in  the  will 
indicates  a  contrary  intention  on  the  part  of  testator.  It 
follows  that,  on  the  face  of  the  mandate  containing  the 
direction  of  tliis  court,  the  trial  court  did  not  err  in  hold- 
ing that  no  part  of  the  |20,700  received  by  Mrs.  Wharton 
was  paid  out  of  the  trust  estate. 

2.  Plaintiifs  argue  that  the  judgment  is  not  within  the 
pleadings,  and  that  defendants  have  conceded  in  their 
answers  that  the  net  rents  collected  by  Westerfield,  as 
special  administrator,  and  paid  over  to  Mrs.  Wharton 
as  part  of  the  county  court's  allowance,  should  be  charged 
against  her.  One  of  the  averments  up(m  which  plaintiffs 
rely  to  sustain  tliis  contention  is  as  follows:  "That  dur- 
ing the  period  of  administration  the  said  Westerfield 
paid  to  the  defendant,  Ida  M.  Wharton,  on  account  of 
her  allowance  as  widow,  the  total  sum  of  J20,700,  cover- 
ing the  sum  of  $300  a  month,  commencing  June  1,  1895, 
and  continuing  to  the  3Ist  day  of  January,  1900;  but  for 
the  remaining  period  of  13  months,  from  February  1, 1900, 
to  March  22,  1902,  the  said  Westerfield  failed  to  pay  said 
allowance  of  |300  a  month,  and  no  part  of  the  income 
from  the  trust  estate  which  accrued  during  the  term 
commencing  with  the  death  of  the  testator  and  continuing 
to  March  22,  1902,  was  paid  to  the  said  Ida  M.  Wharton, 
excepting  as  some  portion  of  her  allowance  may  have 
been  paid  out  of  such  income." 

The  answers  contain  other  admissions  of  a  similar  na- 
ture; but  it  should  be  observed  in  construing  them  that 
Mrs.  Wharton  was  a  defendant  in  a  suit  in  equity  to 
charge  her  as  a  trustee  ex  inaleficio.  It  was  alleged  in 
the  petition  that  she  had  received  from  the  estate  fl2,000 
a  year,  and  that  $5,000  a  year  was  sufficient  for  her  sup- 
port. She  denied  these  averments,  and  in  addition  under- 
took to  state  by  way  of  admissions  the  sources,  dates  and 
amounts  of  her  receipts.  An  examination  of  the  an- 
swers, however,  fails  to  disclose  an  admission  that  any 
sum  received  from  any  source  should  be  charged  to  her. 
There  is  nothing  in  the  record  to  shov/  that  plaintiffs 
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withheld  any  proofs  on  account  of  these  admissions,  or 
that  the  material  facts  were  not  shown  by  the  evidence. 
When  the  litigation  had  been  in  progress  for  years,  this 
court,  after  a  trial  de  novo  upon  a  record  containing  the 
pleadings,  defined  the  issue  which  resulted  in  the  decree 
now  assailed.  In  the  opinion  the  undetermined  question 
is  stated  as  follows:  "The  only  matter  now  left  for  an 
accounting  is  as  to  the  amount  received  by  defendant  out 
of  the  trust  estate  since  the  death  of  Mr.  Boggs  to  be 
charged  up  against  the  $5,400  per  annum  to  which  she  is 
entitled."  SmulUn  v,  Wharton,  83  Neb.  346.  By  formal 
mandate  this  remaining  issue  was  referred  to  the  district 
court,  with  directions  "to  enter  a  supplemental  decree 
requiring  the  trustee  to  pay  to  the  defendant,  Ida  M. 
Wharton,  out  of  the  trust  estate,  a  sum  equal  to  the  sum 
of  f5,400,  per  annum,  from  June  1,  1895,  to  January  1, 
1908,  less  such  sums  as  have  been  heretofore  paid  to  or 
received  by  her  out  of  the  trust  estate."  SmulUn  v. 
Wharton,  83  Neb.  346.  For  the  purpose  of  complying 
with  this  direction  the  trial  court  was  referred  to  its  own 
findings  and  to  the  evidence  already  taken,  with  permis- 
sion to  take  further  testimony,  if  necessary.  That  items 
involved  in  the  accounting  were  to  be  considered  was  per- 
fectly understood  by  plaintiffs.  If  the  trial  court  looked 
beyond  the  issue  defined  by  this  court  to  construe  answers 
previously  filed,  the  decree  shows  that  the  construction 
adopted  preserved  the  legal  rights  of  Mrs.  Wharton  under, 
the  residuary  clause  of  the  duly  probated  will  of  testator. 
By  this  construction  the  trial  court  was  left  free  to  re- 
quire plaintiffs  to  do  equity  according  to  the  maxims  in- 
voked by  them  in  calling  their  adversary  to  account.  In 
these  respects  the  rulings  of  the  trial  court  will  be  ap- 
proved. 

3.  Another  point  argued  is  stated  as  follows:  "The 
mandate  should  be  construed  as  it  was  intended.  The 
meaning  of  the  words,  'trust  estate',  in  the  mandate,  is 
the  real  estate  in  question,  whether  considered  before  or 
after  it  came  into  the  possession  of  the  trustee."  The  pur- 
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pose  for  which  the  cause  was  remanded  has  already  been 
shown.     That  purpose  was  stated  in  the  mandate.     It 


^  was  construed  below  According  to  its  technical  import,  if 

^  anything  was  left  open  for  construction.    In  that  light, 

error  does  not  appear  in  tlie  holding  that  no  part  of  the 
$20,700  received  by  Mrs.  Wharton  was  paid  out  of  the 
r  trust  estate.     The  mandate  was  not  violated.     If  the  de- 

\-  cree  entered  was  the  one  demanded  by  the  law  and  facts, 

Y^  '  it  was  not  made  erroneous  by  the  trial  court's  construc- 

I  tion,  and  should  not  be  made  so  by  the  same  process  on 

J  appeal.     It  is  manifest  that  this  assignment  can  only  be 

I  made  the  basis  of  a  reversal,  if  at  all,  when  considered 

Avith  some  infirmity  in  the  judgment  itself. 
*  4,  The  decree  is  also  challenged  on  the  ground  that 

Mrs.  Whartcm  is  estopped  by  her  conduct  in  this  litiga- 
tion from  denying  that  the  sum  in  dispute  should  be  de- 
l  ducted  from  her  allowance.    In  presenting  one  branch  of 

this  question,  it  is  asserted  that  she  admitted  in  court  by 
motion  that  a  part  of  the  item  of  f 20,700  received  by  her 
was  derived  from  real  estate  which  would  pass  to  the 
trustee  under  the  terms  of  the  will.  Plaintiflfs  in  their 
brief  say :  "After  the  district  court  had  completed  the  ac- 
counting and  had  ascertained  the  facts  incorporated  in 
the  decree  of  June  1,  1908,  the  defendant,  Ida  M.  Whar- 
ton, presented  a  motion  to  the  lower  court,  and  caused  it 
and  the  refusal  of  the  court  to  grant  it  to  be  incorporated 
into  the  decree.  A  part  of  the  motion  is  as  follows :  ^And 
thereupon,  on  the  facts  above  found,  the  defendants  de- 
mand that  the  court  decree  the  trustee,  and  his  succes- 
sors in  trust,  to  pay  to  the  defendant,  Ida  M.  Wharton, 
out  of  the  trust  estate  the  sum  of  $5,400  for  each  year, 
ending  on  the  first  day  of  June,  commencing  June  1,  1895, 
that  being  the  date  of  the  death  of  the  testator,  less  the 
sum  which,  during  the  year,  was  paid  to  her  from  the 
trust  estate  by  Harry  A.  Westerfield  while  acting  as  spe- 
cial administrator,  or  while  acting  as  trustee  under  the 
express  trust,  or  by  John  O.  Wharton  while  acting  as 
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trustee,  with  interest  on  the  difference  thus  found  at  the 
rate  of  7  per  cent,  per  annum.' " 

This  demand  w^as  made  after  13  years  of  litigation. 
According  to  plaintiffs'  statement,  it  was  made  after  the 
district  court  had  completed  the  accounting  and  ascer- 
tained the  facts  incorporated  in  the  decree  of  June  1, 
1908.  It  is.  perfectly  apparent,  therefore,  that  the  de- 
mand or  admissions  were  not  intended  to  disclose  or  con- 
cede additional  facts.  It  was  intended  as  an  assertion 
of  a  legal  or  equitable  right  arising  from  facts  already 
before  the  court.  Both  the  facts  and  the  law  applicable 
were  equally  within  the  knowledge  of  plaintiffs  and  de- 
fendants. There  is  no  intimaticm  anyw^here  that  plain- 
tiffs were  misled,  or  that  they  changed  their  attitude  or 
position  in  any  respect,  or  that  they  were  prevented  from 
asserting  any  right  by  reason  of  the  language  appearing 
in  the  demand  quoted.  Fraud  is  not  even  suggested.  No 
inequitable  or  illegal  relief  was  procured  by  the  admis- 
sions. When  acquiescence  by  plaintiffs  would  have  con- 
cluded defendants,  plaintiffs  refused  to  be  bound  by  the 
conduct  which  they  assert  is  now  binding  on  defendants. 
Plaintiffs'  hostility  as  litigants  was  unabated.  They  did 
not  terminate  the  litigation  by  consenting  to  the  decree 
demanded  by  their  adversary.  Neither  the  demand  for 
judgment  nor  the  admissions  inffuenced  the  district  court. 
The  decree  ignored  the  demand  and  did  not  respond  to 
the  admissions.  When  the  cause  was  remanded,  the  dis- 
tinction between  a  devise  of  th«  real  estate  and  a  general 
devise  of  the  rest  and  residue  was  directly  presented  to 
the  court  for  the  first  time  by  defendants.  Tlie  question 
was  within  the  issue.  The  relief  sought  and  obtained  by 
plaintiffs  required  them  to  do  equity.  On  a  record  pre- 
senting such  a  situation,  there  was  nothing  to  prevent 
Mrs.  Wharton  from  changing  her  position  in  a  matter  of 
law,  or  from  asserting  her  legal  and  equitable  rights 
under  the  residuary  clause  of  testator's  will.  In  view  of 
the  entire  history  of  this  case,  the  conduct  mentioned  did 
not  constitute  an  estoppel. 
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5.  It  is  further  argued  that  Mrs.  \- 
conduct  in  the  course  of  the  litigatio 
deny  that  the  amount  in  controversy  si 
from  her  allowance.  This  estoppel  is  ba 
OP  arguments  found  in  the  briefs  of  her 
liearings  in  this  court.  In  considering 
will  be  necessary  to  readvert  to  the  iss 
in  the  decree.  The  mandate  of  this  cour 
trict  court  "to  enter  a  supplemental  dei 
trustee  to  pay  to  the  defendant,  Ida  M. 
the  trust  estate,  a  sum  e«nial  to  the  si 
annum,  from  June  1,  1893,  to  January 
sums  as  iiave  been  heretofore  paid  to  o 
out  of  the  trust  estate."  The  trial  coui 
its  own  findings  and  to  the'  evidence  al 
permission  to  hear  additional  pro(»rs, 
<|Ucstion  of  estoppel  was  suggested  by 
the  issue  defined  by  this  court,  Mrs, 
her  rights  as  matter  of  law  on  facts  al 
If  plaintiffs  controverted  those  rights  O! 
slie  was  estopped  from  assei'ting  thei 
statements  made  by  counsel  in  her  bri 
why  were  the  facts  not  pleaded  and  pr< 
contains  no  such  pleading  or  proof.  Is 
trial  court  to  be  set  aside  because  of 
constituting  an  estoppel?  Is  proof  of 
considered  for  the  first  time  in  the  appel 
questicms  are  answered  in  the  negative 
principle  of  appellate  procedure  which 
ing  courts  from  considering  evidence  no 
trial  court  and  which  was  not  availabk 
The  conclusion  is  that  the  decree  canm 
this  ground. 

G,  Another  assignment  of  error  rela 
the  decree  at  the  rate  of  7  per  cent.  jKii 
cree  directs  the  trustee  to  pay  to  Mrs 
the  trust  estate  the  sum  of  f5r),873.79. 
ably  a  decree  for  the  payment  of  monc 
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controlled  bj^  the  following  provision  of  statute:  "Interest 
on  all  decrees  and  judgments  for  the  payment  of  money 
shall  be  from  the  date  of  the  rendition  thereof  at  the  rate 
of  seven  dollars  upon  each  one  hundred  dollars  annually 
until  the  same  shall  be  paid."  Ccmip.  St.  1909,  ch.  44,  sec. 
3.  In  allowing  interest  the  district  court  properly  applied 
the  statute.  No  error  of  w'hich  j^laintiffs  may  justly  com- 
plain has  been  found  in  the  record. 

7.  On  cross-appeal  Mrs.  Wharton  insists  the  district 
court  erred  in  refusing  to  allow  her  a  credit  of  |6,()96.58 
for  proceeds  of  personal  property  bequeathed  to  her.  The 
bequest  on  wiiich  this  credit  rests  precedes  the  residuary 
clause  in  the  will,  and  is  as  follows :  "I  give  and  beciueath 
to  my  said  w'ife,  absolutely  and  unconditionally,  all  the 
personal  property  of  whatever  nature  of  which  I  may  die 
seized  and  possessed,  including  notes,  mortgages,  stocks, 
bonds,  city  or  county  w-arrants,  certificates  of  deposit, 
cash  on' hand  or  in  bank,  mining  stock,  uncollected  rents, 
bills  receivable,  and  in  fact  all  personal  proi^erty  of  wiiat- 
ever  kind  or  wheresoever  located,  which  I  may  possess  at 
the  time  of  my  death."  This  bequest  gave  the  legatee, 
Mrs.  Wharton,  absolutely  and  unconditionally  all  the  per- 
sonal property  of  which  testator  died  seized,  ^nuilliu  v. 
Wharton,,  73  Neb.  667,  705.  The  probating  of  the  will, 
however,  was  resisted  by  plaintiffs  for  nearly  seven  years. 
In  consequence,  the  legatee,  Mrs.  Wharton,  never  ob- 
tained possession  of  her  legacy.  Instead,  Westerfield,  as 
special  administrator,  converted  it  into  money,  mingled 
the  proceeds  with  the  income  from  the  real  estate,  and, 
with  the  exception  of  $1,051.47,  expended  the  mingled 
funds  in  the  course  of  the  special  administration.  By  the 
second  finding  quoted  in  the  statement  of  the  case  it  is 
established  that  the  sum  of  the  net  proceeds  realized  from 
the  personalty  w^as  $7,748.05.  Out  of  the  funds  with 
which  these  proceeds  had  been  mingled  the  sum  of 
$1,051.47  w^as  turned  over  to  the  administrator  with  the 
will  annexed,  leaving  $6,696.58,  for  which  Mrs.  Wharton 
received  no  credit  in  the  accounting.    This  item  was  de- 
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rived  from  the  personalty  bequeathed  to  her  absolutely 
and  unconditionally.  Was  she  entitled  to  this  credit?  It 
has  been  held  already  that  the  property  which  passed 
into  the  trust  estate  under  the  devise  to  Westerfleld  as 
trustee  was  what  was  left  after  payment  of  charges,  ex- 
penses of  administration  and  particular  legacies.  If  this 
holding  is  correct,  proceeds  of  the  personalty  amounting 
to  16,696.58  were  wrongfully  appropriated  to  the  pay- 
ment of  obligations  from  whicli  Mrs.  Wharton  and  her 
bequest  had  been  exempted  by  the  will.  The  effect  of  the 
ruling  of  the  district  court  in  refusing  to  allow  credit 
for  this  item  was  to  deprive  her  of  her  legacy  to  that  ex- 
tent and  to  sanction  the  enhancement  of  the  trust  estate 
by  the  conversion  of  her  private  property.  The  account- 
ing is  between  Mrs.  Wharton  and  the  trust  estate.  On 
equitable  grounds  the  trial  court,  as  prayed  by  plaintiffs, 
deducted  from  the  permanent  maintenance  fund  of  ?67,- 
950,  allowed  her  under  the  will  and  established  by  decree, 
the  sum  of  $7,893.71  which  had  been  paid  to  her  out  of 
the  real  estate  of  which  testator  died  seized.  Under  such 
circumstances  equity  by  means  of  a  credit  of  $6,696.58 
will  restore  that  sum  to  her  from  the  trust  estate  which 
was  wrongfully  enhanced  at  her  expense. 

The  reason  for  the  contrary  holding  of  the  trial  court 
is  not  stated  in  the  findings;  but  plaintiffs  justify  the 
refusal  to  credit  Mrs.  Wharton  with  the  net  proceeds  of 
her  legacy  on  the  ground  that  the  personal  estate  is  a 
primary  fund  for  the  payment  of  debts  and  legacies.  In 
support  of  this  doctrine  reference  is  made  by  plaintiffs  to 
sections  67,  68,  93,  ch.  23,  Comp.  St.  1909,  and  also  to  the 
recent  case  of  Schade  v.  Connor,  84  Neb.  51,  where  the 
following  language  is  quoted  by  this  court  from  Suther- 
land V.  Harrison,  86  111.  363:  "In  the  administration  of 
assets  the  personal  estate  is  a  natural  and  primal^-  fund 
for  the  payment  of  debts  and  legacies,  and,  as  a  general 
rule,  must  first  be  exhausted  before  the  real  estate  can 
be  made  liable,  and  it  will  not  be  exonerated  by  a  charge 
on  the  real  estate,  unless  there  be  express  words,  op  a 
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plain  intent,  in  the  will,  to  make  such  exoneration."  This 
rule  was  made  inapplicable  to  the  present  inquiry  by  the 
terms  of  tesUitor's  will  and  the  following  provisions  of 
section  155,  ch.  23,  Comp.  St.  1909 :  ''The  estate,  real  or 
personal,  given  by  will  to  any  devisees  or  legatees,  shall 
be  held  liable  to  the  payment  of  the  debts,  expenses  of 
administration,  and  family  expenses,  in  proportion  to  the 
amount  of  the  several  djpvises  or  legacies,  except  that 
specijfic  devises  and  legacies,  and  the  persons  to  whom 
they  shall  be  made,  may  be  exempted,  if  it  shall  appear 
to  the  court  necessary'  in  order  to  carry  into  effect  the 
intention  of  the  testator,  if  there  shall  be  other  sufficient 
estate." 

The  rejected  credit  of  $6,696.58  should  have  been  al- 
lowed and  added  to  f55,873.79,  the  amount  of  the  decree. 
For  the  purpose  of  correcting  this  error,  the  judgment  of 
the  district  court  is  reversed,  at  the  costs  of  plaintiffs, 
and  the  cause  remanded  to  the  district  court,  with  direc- 
tions to  enter  a  decree  directing  John  C.  Wharton,  trus- 
tee of  the  express  trust  created  by  the  will  of  George  H. 
Boggs,  deceased,  and  his  successors  in  trust,  to  pay  to  Ida 
M.  Wharton  but  of  the  trust  estate  the  sum  of  |62,570.37, 
with  interest  from  August  9,  1909. 

Reversed  with  directions. 

Sedgwick,  J.,  not  having  heard  the  argument,  took  no 
part  in  the  decision. 

Root,  J.,  dissenting. 

I  cannot,  for  the  reasons  hereinafter  stated,  concur  in 
the  opinion  of  the  majority  in  this  case.  Tlie  record  is 
replete  with  proof  that,  until  the  last  hearing  in  the  dis- 
trict court,  the  litigants  treated  all  of  the  estate  referred  * 
to  in  the  fifth  paragraph  of  Mr.  Boggs'  will  as  the  rest 
and  residue  of  the  estate.  The  transcripts  filed  in  this 
court  disclose  that  Mr.  Boggs  died  eTune  1,  1895;  that 
Westerfield  acted  as  special  administrajtor  until  he  quali- 
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Med  as  trustee  Jfarcli  22,  1902;  that  the  probate  court 
allowed  Mrs.  Wharton  |300  a  month  for  her  support 
pendinj::  tlie  settlement  of  said  estate,  and  that  she  re- 
ceived from  the  estate  up  to  March  22,  1902,  f20,700,  and 
no  more.  There  was,  tlierefore,  due  her  March  22,  1902, 
upon  the  order  to  pay  |300  a  month,  ?3,G00.  With  these 
facts  uncontradicted  in  the  record,  at  the  time  the  judg- 
Tiient  of  the  district  court  was  reversed  and  the  cause  re- 
ma  ndc^d  in  1909,  upon  the  last  preceding  appeal,  the  dis- 
trict court  was  directed  to  render  a  judgment  in  Mrs. 
Wliarton's  favor  at  the  rate  of  $5,400  per  annum  from 
June  1,  1895,  and  to  deduct  tlierefrom  such  sums  as  she 
may  have  received  from  the  trust  estate.  The  amount 
.Mrs.  \A'harton  liad  received  from  the  estate  subsequent  to 
Marcli  22,  1902,  was  set  out  in  the  transcript.  If,  as 
counsel  for  ]Mrs.  Wharton  argue  and  the  majority  opinion 
holds,  the  trust  estate  consists  of  the  rest  and  residue  of 
tlie  Hoggs'  (\state,  and  that  rest  and  residue  can  have  no 
legal  existence  until  all  claims  against  the  estate,  includ- 
ing the  widow's  allowance,  as  well  as  the  costs  of  ad- 
ministration, are  paid,  it  was  demonstrated  beyond  con- 
troversy tliat  the  rest  and  residue  did  not  exist  and  could 
not  be  ascertained  March  22,  1902,  nor  at  any  time  inter- 
mcnliate  that  date  and  the  submission  of  the  cause  in  this 
court,  because  at  no  time  had  Mrs.  Wharton  been  paid 
the  aggregate  of  her  annual  allowance  since  the  death  of 
Mr.  Hoggs.  At  no  stage  of  the  litigation  has  she  asserted 
that  the  money  paid  to  her  subsequent  to  March  22,  1902, 
was  not  i)aid  out  of  the  trust  estate.  Her  counsel  con- 
c(Mles  that  charge  was  proper,  and  the  majority  opinion 
l>laces  its  seal  of  ai)proval  thereon.  The  WTiter  hereof  con- 
f(»sses  that  he  cannot  understand  how  the  resignation  of 
Westerfield  as  administrator  and  his  qualification  as 
trustee  can  transmute  the  property  described  in  the  fifth 
paragraph  of  the  will  into  a  **rest  and  residue''  or  trust 
estate,  and  yet  that  resignation  and  qualification  seems 
to  be  the  only  basis  upon  which  the  judgment  of  the  dis- 
trict court  can  be  affirmed.    There  is,  it  seems  to  me,  but 
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one  reasonable  and  logical,  construction  to  be  given  the 
opinions  and  judgments  of  this  court  in  the  caKse  at  bar, 
and  that  is,  the  rest  and  residue  of  the  estate  of  Mi:. 
Boggs  is  that  part  of  his  estate  described  in  the  fiftli  para- 
graph of  his  will,  and  that  Mrs.  Wharton  should  be 
charged  against  her  annual  allowance  all  sums  she  may 
have  received  from  that  part  of  her  late  husbandjs  estate 
since  June  1, 1895.  The  findings  of  the  district  court  now 
disclose  that  amount  to  be  $16,198.39.  That  sum  should 
have  been  charged  against  Mrs.  Wharton  by  the  district 
court,  and,  it  having  failed  to  do  so,  the  judgment  now 
before  us  should  be  modified  to  that  extent. 

It  seems  to  me  that  the  argument  concerning  Mrs. 
Wharton's  right  to  her  widow's  allowance  in  addition  to 
the  support  provided  for  in  the  will,  and  in  reference  to 
the  fund  out  of  which  there  should  be  paid  the  expense  of 
administering  the  estate,  is  immaterial  and  irrelevant  at 
this  stage  of  the  case,  and  was  likewise  immaterial  in  the 
district  court.  This  cause  has  never  been  remanded  gen- 
erally, but  in  each  instance  the  judgment  and  mandate 
directed  the  district  court  to  determine  a  particular  issue 
or  to  do  and  perform  definitely  described  acts.  The  cause 
was  last  remanded  with  instructions  to  the  district  court 
to  enter  judgment  in  Mrs.  Wharton's  favor  for  $5,400  per 
annum  since  Mr.  Boggs'  death ;  less  such  sums  as  she  may 
have  received  from  the  trust  estate.  No  other  subjects 
were  before  that  court  for  adjudication.  In  attempting 
to  adjudicate  any  other  fact  or  right,  it  would  review  and 
revise  the  judgment  of  this  court.  Not  only  did  the  judg- 
ment of  this  court  dispose  of  all  things  presented  hostile 
thereto,  but  it  foreclosed  as  well  every  argument  and 
proposition  that  might  have  been  presented  or  interposed 
to  mitigate  or  mould  that  judgment.  West  v.  Brashear, 
14  Pet.  (U.  S,)  *51;  Sibbald  v.  United  States,  12  Pet.  (U. 
S.)  *48;  Hill  v.  Hoover^  9  Wis.  12;  Pierce  v.  Kneeland, 
9  Wis.  19,  25;  Piper  v.  Sawyer ,  78  Minn.  221.  So  it  seems 
to  me  this  court  adjudged  and  determined  that  whatever 
rents  and  profits  of  the  estate  described  in  the  fifth  para- 
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graph  of  Mr.  Boggs'  will  have  been  paid  to  Mi 
were  paid  to  lier  out  of  the  trust  estate;  that 
much  of  the  jnd.uiment  of  the  district  court  i 
apply  any  part  of  tliose  rents  is  to  ignore  our  f 
ment  and  concede  to  tlie  district  court  the  rigl 
the  final  judgments  of  this  court. 

What  has  been  said  applies  with  redoubled 
much  of  the  opinion  of  the  majority  as  grants 
ton  relief  upon  her  cross-appeal.  Tlie  subjec 
that  appeal  is  foreign  to  the  things  referrei 
mandate  of  this  court,  and  was  not  before 
court  at  the  last  hearing. 

Lbtton,  J.,  concurs  in  this  dissent. 


Albert  Rrown,  appellant,  v.  Daniel  TIdcklei 

Fn.ED  April  9, 1910.     No.  15.965. 

Intoxicating  Liquors:  Appeal:  Di.i missal.  "The  a 
may  on  Its  own  motion  dismiss  remonstrator's  b 
district  court's  order  sustaiains  &  saloon-keeper's  I 
tbe  retord  shows  that  the  term  for  whirb  the  liceo 
has  expired,  and  that  during  Its  exietence  appell 
motion  to  advance  the  case  tor  determination."  Hee. 
85  Neb.  778. 

Ari'EAL  from  the  district  court  for  Gust 
BnUNO  O.  HosTETLEB,  JuDGE.    Dismissed. 

J.  B.  Dunn  and  N.  T.  Qadd,  for  appellant. 

W.  D.  Oldham  and  R.  E.  Brega,  contra. 

Fawcrtt,  J. 

Daniel  Buckley,  appellee,  applied  to  the  b«j 
(pes  of  the  village  of  Oconto  for  a  lireuse  to  se 
Ing  liquor^  during  the  municipal  year  begiuni 
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1908.  Tlie  village  board  {H'anted  the  license.  Kemon- 
strator  appealed  to  the  district  court  for  Custer  county, 
which  court  on  ilay  13,  190^,  confirmed  the  action  of  the 
village  board,  and  dismissed  remonstrator's  action.  Re- 
monstrator  api)eals.  The  transcrijjt  on  appeal  was  filed 
in  this  court  November  11,-  1908.  No  motion  to  advance 
the  case  was  ever  filed  in  this  court.  It  therefore  appears 
that  the  period  for  which  the  license  was  issued  has  long 
since  exi)ired  and  that  remonstrator's  appeal  now  pre- 
sents nothing  but  moot  questions.  Following  the  rule 
announced  in  Hccsch  v.  Snyder^  85  Neb.  778,  and  in  har- 
mony with  the  authorities  there  cited,  remonstrator's  ap- 
peal is 

Dismissed. 


Lulu  Taylor  v.  C.  Lawrence  Stull,  appellant;  Byron 

Clark,  appellee. 

Piled  Apkil  9, 1910.     No.  16,459. 

1.  Appeal:    Law  of  Casf:.     The  determinauon  of  questions  presented 

to  this  court  in  reviewing  the  proceedings  of  the  district  court 
becomes  the  law  of  the  case  and  ordinarily  will  not  be  reexam- 
ined In  a  subsequent  appellate  proceeding. 

2.  Bastards:    JrnoMENT:    Exfokcement.     The  provision  of  the  statute 

which  requires  a  reputed  father  to  give  security  to  perform  the 
order  of  the  court,  and  the  further  provision  that,  in  case  he  neg- 
lect or  refuse  to  give  such  security  and  pay  the  costs  of  prosecu- 
tion, he  shall  be  committed  to  the  jailof  the  county,  to  remain 
till  he  shall  comply  with  the  order  of  the  court,  are  cumulative 
remedies,  and  the  plaintiff  In  a  bastardy  suit  Is  not  limited 
thereby  in  the  use  of  all  the  means  to  which  resort  may  be  made 
to  enforce  the  payment  of  judgments  in  ordinary  cases. 

3.  :    :    .    And  in  such  a  case,  where  the  defendant 

is  In  default  of  payment  of  any  Instalment  due  under  the  judg 
ment  of  the  court,  said  judgment,  as  to  such  past  due  Instalment, 
may  be  enforced  by  execution,  as  in  other  cases. 

4. ■-:  :  Modification.  A  judgment  in  bastardy  proceed- 
ings, requiring  the  defendant  to  pay  for  maintenance  a  given 
sum  at  stated  perloOb,  is  subject  to  the  future  order  of  the  court 
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discontinuing  the  payments,  upon  a  showing  that  maintenance 
Is  no  longer  necessary. 

5, J    Qrdeb  fob  Cabe  and  Cu8t(m>y:    Effect.    The  fact  that  by  ' 

proceedings  under  the  statute  the  care  and  custody  of  a  bastard 
child  shall  by  order  of  the  court  be  awarded  to  acme  third 
person,  or  to  a  children's  home,  for  the  purpose  of  providing  such 
child  with  a  suitable  home  where  It  may  be  educated,  clothed  and 
properly  brought  up,  is  immaterial  when  it  further  appears  that 
said  child  has  not  been  actually  taken  into  the  custody  of  such 
third  person  or  children's  home,  but  has  at  all  times  remained 
with  the  mother. 

Appeal  from  the  district  court  for  Cass  county :  Habvby 
D.  Travis,  Judge.    Affirmed. 

Matthew  Oering  and  A.  N.  Sullivan^  for  appellant. 

Byron  Clark  and  W.  A.  Robertson,  contra. 

FAWCFrr,  J. 

This  is  the  second  time  this  case  has  been  before  us. 
Our  former  opinion,  reported  in  79  Neb.  295,  contains  such 
a  full  and  accurate  statement  of  the  case  that  none  further 
need  be  made.  On  retrial  in  the  district  court  a  decree 
was  entered  establishing  the  attorney's  lien  of  Byron 
Clark,  interA^ener,  in  the  sum  of  f 485,  with  interest  from 
September  10,  1901,  and  awarding  intervener  an  execu- 
tion therefor.    From  this  decree  defendant  appeals. 

We  will  consider  defendant's  points  in  the  order  in 
which  they  appear  in  his  brief.  His  first  point  is  a  repeti- 
tion of  his  contention  at  the  former  hearing  that  "in  a 
bastardy  proceeding  an  attorney's  lien  should  not  be  al- 
lowed to  exist."  This  point  was  decided  adversely  to  de- 
fendant on  the  former  hearing,  and  no  good  reason  has 
been  advanced  why  it  should  be  again  considered. 

The  second  point  is :  "The  court  had  no  power  to  direct 
execution  against  the  property  of  the  appellant."  This  we 
think  is  the  only  real  question  for  consideration.  As 
stated  in  the  former  opinion,  the  judgment  as  originally 
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entered  against  defendant  was  in  tlie  sum  of  $1,800.  This 
judgment  defendant  attempted  to  compromise  witli  the 
plaintiff,  Taylor,  on  September  10,  1901,  by  the  payment 
of  f  1,000.  This  settlement  was  set  aside,  and  on  Decem- 
ber 4,  1901,  the  district  ccmrt  entered  an  order  that  the 
said  sum  of  $1,000  be  applied  upon  the  original  judgment; 
that  there  still  remained  of  said  judgment  unpaid  $800, 
land  ordered  defendant  to  give  a  new  bond  for  $1,600,  con- 
ditioned for  the  payment  of  said  remaining  $800  and  costs; 
requiring  payments  to  be  made  to  the  clerk  of  the  court 
for  the  benefit  of  plaintiff,  and  finding  that  said  payments 
should  begin  June  1,  1905,  and  continue  at  tlie  rate  of  $15 
a  month,  payable  quarterly  thereafter  nntil  the  full  sum 
of  $800  should  be  paid.  It  is  admitted  that  this  order  of 
the  court  has  never  been  appealed  from,  and  it  must  there- 
fore be  treated  as  a  final  determination  of  the  amount  of 
the  payments  still  to  be  made  by  defendant  and  of  the 
time  when  such  payments  should  begin.  It  is  also  ad- 
mitted that  no  part  of  the  said  $800  has  been  paid  by  de- 
fendant. The  decree  appealed  from  in  the  matter  at  bar 
was  entered  January  25,  1909.  It  thus  appears  that  at 
the  time  of  entering  such  decree  defendant  was  in  default 
of  the  quarterly  payments  of  the  monthly  allow^ance  for 
three  years  and  seven  months.  The  amount  actually  due 
from  defendant  to  plaintiff  would  therefore  be  consider- 
ably in  excess  of  the  amount  of  intervener's  lien.  It  is 
contended  by  defendant  tliat  "nowhere  in  the  (bastardy) 
act,  or  by  any  interpretation  of  it  by  this  or  any  other 
court,  can  it  be  collected  or  enforced  by  execution.  The 
act  provides  that  upon  a  conviction  tlie  court  shall  adjudge 
the  amount  to  be  paid,  which  may  be  enforced  by  impris- 
onment, or  by  the  execution  of  a  bond  for  the  performance 
of  the  judgment.  This  remedy  is  conclusive,  adequate  and 
certain.  Such  a  bond  has  been  given,  and  if  there  are  any 
payments  unpaid  the  remedy  is  by  a  suit  upon  the  bond, 
and  not  by  an  execution  against  the  api)ellant  or  his  prop- 
erty." In  this  contention  we  are  unable  to  concur.  While 
we  "concede  that  decisions  may  be  fo^^d  sustaining  <Je- 
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fendant's  contention,  we  think  both  reason 
uf  autliority  ai-o  against  him. 

In  Vommomiialth   v.   Hityikr,  4  Pa.  C, 
iippliratiuD  was  made  to  set  aside  a  fi.  fa.  is 
tlie  payment  of  a  flue,  costs  of  prosccntioi 
expenses,  etc',,  under  a  decree  of  the  cotirt,  u 
{iround  tliat  "tliere  is  no  authority  to  is> 
After  disfUSKinj;  sevenil  fjeneral  acts  of  th( 
opinion  states:    "Under  tliese  several  acts 
seems  to  us  the  power  of  the  court  of  quai 
award  i)roress  to  collect  the  fines,  etc.,  hy 
cannot  be  questiouecl.    This  is  the  approprii 
down  to  us  from  the  common  law  by  whi 
collect  any  debt  that  may  be  due  either  the 
or  an  individual.    "    *    "    If  defense  had  b 
the  ground  that  the  fine,  costs,  and  debt 
we  would   then  have  made  provisions  for 
which  tiie  (iu<'stion  of  i»ayment  could  lia 
mined.    It  was,  however,  admitted  upon  tht 
not  deuied  by  tlie  defendant,  Ihat  nothing 
So  that  the  only  defense  left  to  the  defend; 
nical  one  referred  to  herein.     This  defeii 
bad  grace  from  one  whose  whole  duty  shi 
to  provide  supjxirt  for  Iiis  own  offspring,  < 
may  repudiate  the  mother  who  gave  it  birtl 
reasons  are  shown,  we  will  hold  this  fath« 
duty  imposed  upon  him  by  the  decree  of  t 
sions.    We  therefore  hereby  approve  and  confirm  the  issu- 
ing of  said  writ  of  (i.  fa.,  with  siime  effect  as  if  the  former 
decree  had  beeu  formally  written  out  and  entered  upon 
record,  which,  though  an  oversight,  was  neglected  to  be 
done  prior  to  the  issuing  of  tiie  writ,  but  which  writ  was 
issued  upon  the  directicm  of  the  court.     And  we  further 
dismiss  the  rule  to  set  aside  the  fi.  fu.  at  the  C4)8ts  of  the 
defendant." 

In  MclAUit/hlhi  v.  Whittei),  32  Me.  21,  the  court  say; 
"If  the  mother  should  recover  judgment  after  the  libera- 
tion of  the  father  of  the  child  from  the  imprisonment 
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caused  by  his  neglect  to  provide  the  bonds,  according  to 
the  order,  she  is  not  limited  by  the  statute,  giving  lier  the 
remedy,  in  the  use  of  all  the  means  to  which  resort  may  be 
made  to  enforce  the  payment  of  judgments  in  ordinary 
cases." 

In  Lessee  of  Darby  v.  Carson^  9  Ohio,  149,  in  consider- 
ing a  statute  exactly  like  ours,  the  court,  in  the  syllabus, 
say :  "Such  order  may  be  enforced  by  execution  as  in  other 
cases,  the  security  given  under  the  act  being  resorted  to 
only  in  case  of  the  inability  of  the  defendant."  In  the 
opinion,  on  page  151,  the  court  say:  "But  it  is  said,  the 
security  by  bond  in  these  cases  takes  the  place  of  execution, 
and  that  the  only  remedy  upon  the  judgment,  is  upon  the 
bond.  This  by  no  means  follows.  We  think  the  bond  and 
security  only  intended  as  a  resort,  after  an  ineffectual  at- 
tempt to  obtain  satisfaction  by  execution.  This  is  an- 
alogous to  our  general  i)olicy  to  subject  the  security  only 
in  case  of  the  inability  of  the  principal  debtor."  This 
holding  of  the  Ohio  court  is  so  squarely  in  point  and 
appeals  to  us  as  so  sound  in  reasoning  that  we  shall  not 
pursue  the  authorities  further. 

As  stated  by  the  supreme  court  of  Maine  in  MclAiughlhi 
V.  Whitten,  supra,  we  think  that  plaintiff,  or  intervener, 
who  for  the  purpose  of  this  case  stands  in  her  shoes,  "is 
not  limited  by  the  statute,  giving  lier  the  remedy,  in  the 
use  of  all  the  means  to  which  resort  may  be  made  to  en- 
force the  payment  of  judgments  in  ordinary  cases",  the 
speediest  of  which,  when  the  judgment  debtor  is  a  man  of 
property,  is  well  known  to  be  the  writ  of  execution.  We 
therefore  liold  that  the  trial  court  did  not  err  in  awarding 
intervener  an  execution  for  the  amount  of  his  lien,  the  rec- 
ord showing  that  there  was  then  actually  due  and  unpaid 
from  the  defendant  to  the  plaintiff  more  than  sufficient 
to  satisfy  the  same.  While  there  may  be  some  question 
as  to  the  ^correctness  of  that  part  of  the  judgment  of  the 
court  which  provided  that,  in  the  event  the  amount  then 
due  should  not  be  sufficient  to  pay  the  lien,  execution 
40 
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sliould  issue  for  siibsoiiueut  payments  as  they  respectively 
became  due,  until  the  lien  of  intervener  is  paid  in  full, 
that  matter  is  immaterial  here,  as  there  was  then  past  due 
and  unpaid  sufficient  to  satisfy  it. 

Defendant's  third  point  is:  "The  attorney's  Hen  can- 
not attach  to  the  judfi^ment  because  the  same  has  been  fully 
satisfied  and  abated."  This  contention  is  entirely  without 
support  in  the  record.  It  is  admitted  that  defendant  has 
not  paid  any  portion  of  the  $800,  but  defendant  contends 
tliat  on  December  14,  1905,  proceedings  were  had  under 
the  statutes  of  this  state,  and  on  behalf  of  the  state,  against 
plaintiff  Lulu  Taylor  for  the  custody  not  only  of  the  son 
Ira,  for  the  support  of  whom  the  original  judgment  was 
entered,  but  also  for  three  other  children  of  plaintiff  (all 
of  whcmi  the  evidence  shows  were  the  illegitimate  children 
of  defendant),  which  resulted  in  a  judgment  that  Siiid 
children  "shall  forthwith  be  placed  in  the  hands  of  the 
Nebraska  Children's  Home  Society  of  Omaha,  Nebraska, 
for  the  purpose  and  to  the  end  that  suitable  homes  may  be 
found  for  said  children,  where  said  children  may  be  edu- 
cated, clothed  and  proi)erly  brought  up."  Authorities  are 
cited  and  an  able  discussion  made  in  the  brief  that  this 
proceeding  absolved  both  plaintiff  and  defendant  from  all 
obligations  to  support  and  maintain  these  illegitimate 
children.  This  whole  argument  must  fail,  for  the  reason 
that  the  child,  Ira,  has  never  been  taken  into  custody  by 
the  society  under  the  judgment  above  referred  to,  but,  so 
far  as  the  record  shows,  has  at  all  times  remained  with 
his  mother,  except  for  the  period  of  a  month  or  two  prior 
to  the  time  this  suit  was  heard  on  June  13,  1908.  Upon 
that  point  the  defendant  testified  as  follows:  "Q.  What 
is  this  boy's  name  over  whom  the  suit  was  had  here?  A. 
Ira.  Q.  How  old  is  he?  A.  doing  on  fifteen.  Q.  Where 
has  he  been  in  the  last  year  or  two?  A.  He  has  been  at 
my  place  most  of  the  time.  Q.  You  may  state  what  he  is 
doing  there.  A.  He  is  farming.  He  came  out  there  last 
spring.  Before  that  he  was  living  here  in  town.  Q.  You 
may  state  if  he  is  earning  wages  now,  and,  if  so,  how  much? 
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A.  He  is;  he  is  getting  $12  a  month.  He  has  been  getting 
that  ever  since  this  spring."  Tliis  testimony  wds  given 
on  June  13,  and  if  the  boy  came  there  **this  spring-',  it  is 
apparent  that  he  had  not  been  with  the  defendant  to  ex- 
ceed two  or  three  months.  But  even  if  he  had  been  with 
defendant  for  a  considerable  portion  or  all  of  the  time 
after  the  judgment  of  the  court  entered  December  4,  1901, 
that  would  not  absolve  defendant  from  liability  to  pay 
the  amount  of  the  judgment. 

In  Directors  of  the  Poor  v,  Dungan,  64  Pa.  St.  402,  the 
court  say:  "It  having  become  a  public  charge  by  his  de- 
fault, and  the  condition  of  tlie  bond  being  broken,  and  the 
sentence  of  the  court  disobej^ed,  what  claim  has  he  to  de- 
mand a  new  contract  and  impose  new  terms?  He  does 
not  propose  to  satisfy  the  condition  of  the  bond  by  pay- 
ment or  a  deposit  of  a  sum  equivalent  to  the  requirements 
of  the  sentence,  but  merely  to  make  a  new  arrangement. 
Now,  clearly  it  is  not  for  him  to  dictate  the  terms  of  his 
responsibility,  they  have  already  been  fixed  by  the  judg- 
ment of  the  court.  Although  the  putative  father,  no  re- 
sponsibility rests  on  him  beyond  the  consequences  of  his 
conviction,  and  that  is  but  for  a  limited  period.  The  child 
is  nul lilts  filius,  A  duty  has  been  imposed  upon  him  by 
law,  whTch  he  is  to  perform  sub  modo,  and  no  reciprocal 
right  springs  out  of  such  duty.  This  being  so,  having 
none  as  father,  he  is  without  remedy.  The  sentence  of  the 
court  was  inflicted  upon  him  as  a  punishment  and  with  a 
view  to  indemnification;  neither  it  nor  the  conviction  gave 
him  any  riglit  of  control,  nor  did  either  give  the  child  any 
rights  beyond  what  are  si)ecified." 

If  anvthinir  liad  occurred  which  should  excuse  defendant 
from  making  further  payments,  as  required  by  the  judg- 
ment, his  release  could  only  be  obtained  by  a  further  order 
of  the  court.  That  the  court  has  power,  upon  a  proper 
showing,  to  make  such  an  order  cannot  be  doubted.  State 
r.  Eich  miller.  35  Minn.  240. 

In  any  vieAV  of  tliis  case,  we  think  the  judgment  of  the 
district  court  is  right  and. should  be  aflSrmed.     The  pro- 
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vision  of  the  statute  which  requires  a  reputed  father  to 
give  security  to  perform  the  order  of  the  court,  and  the 
furtlier  provision  that,  in  case  he  neglect  or  refuse  to  give 
such  security  and  pay  the  costs  of  prosecution,  he  be  com- 
mit t<Hl  to  the  jail  of  the  county  to  remain  until  he  shall 
comi>ly  witli  the  order  of  tlie  court,  should  be  regarded  as 
cumulative  remedies.  The  judgment  of  the  court  required 
the  defendant  to  i>ay  a  certain  definite  sum  of  money  to 
plaintiff,  and  we  think  the  court  has  full  power,  where  it 
is  made  to  appear  tlmt  the  defendant  is  in  default  in  the 
payment  of  any  instalment  so  ordered  to  be  paid,  to  award 
execution  therefor.  The  money  for  the  support  of  the 
child  is  the  important  consideration.  The  mother,  as  in 
the  present  case,  may  be  in  dire  need.  To  fail  to  pay  the 
inst.iliuents  when  due  might  cause  suffering,  not  only  to 
tlie  partner  of  defendant's  shame,  but  to  their  innocent 
offspring.  Imprisonment  in  the  county  jail  might  not 
bring  the  money  sjXH^dily.  The  bad  blood  engendered  by 
tlie  bastardy  proceeding  niiglit  make  the  defendant  obsti- 
nate. He  might  choose  to  lie  in  jail  for  an  indefinite 
period  rather  tlian  pay  the  money.  A  suit  upon  the  bond 
would  not  speedily  bring  the  money.  The  law's  delays 
are  such  that  the  mother  and  child  might  die  of  starvation 
before  such  a  case  could  be  reduced  to  a  judgment  and 
execution  thereon  be  obtained.  Bonds  are  at  best  uncer- 
tain security.  To  deprive  the  court  in  cases  of  this  kind  of 
tlie  power  to  award  execution"  for  the  enforcement  of  its 
judgment  would  deprive  it  of  its  only  effective  and  speedy 
method  of  providing-  for  the  immediate  needs  of  the  un- 
fortunate woman  and  her  still  more  unfortunate  child. 
We  are  not  willing  to  so  hold. 

The  judgment  of  the  district  court  is 

Affibmed. 


Root,  J.,  not  sitting 


jaki:ary  term,  1910. 


IXE,  APPELLEE,  V.   MaIIY  C.  SnELL  BT  AL., 

APPELLANTS. 
FitED  Aprii.  9, 1910.    No.  15,830. 

edles.  ir  one  who  1b  entitled  to  rent  from  the  oc- 
I  estate  prosecutes  an  action  of  forcible  entry  and 
}ther  actions  hostile  to  tbe  poeaeaslon  of  tbe  occu- 
B  lo  Bald  actions,  thla  will  not  constitute  such  an 
medies  as  to  defeat  his  subsequent  claim  tor  rent, 
eluded  trora  resorting  to  a  remedy  which  the  law 
auae  he  has  atitmpfed  to  avail  himself  of  one  to 

not  entitled, 
'chaaer:   Conveyancb:    ntfKTs.    A  sale  and  convey- 
Htate  transfers  all  of  the  Interest  of  the  grantor  in 
iding  rents  not  then  accrued. 

Off.  a  court  of  equity  may  In  Its  discretion  allow 
claim  against  a  Judgment  upon  the  ground  of  the 
the  Judgment  creditor. 

Feuant:  Action  fob  Rent:  SbtOff.  An  unsuc- 
>t  to  evict  a  tenant  by  a  landlord  will  not  defeat 

rent,  although  damages  caused  by  wilful  Inter- 
;he  rights  of  a  tenant  may  reduce  his  liability  for 

5.  Appeal:    Damages:  Review.     When  a  claim  for  damages  has  been 

disallowed  by  the  Judgment  of  tbe  trial  court,  it  la  the  duty  of 
the  party  appealing  therefrom  to  point  out  In  bis  brief  the  evi- 
deuce  in  tbe  record.  If  any,  supporting  his  claim  and  from  which 
the  amount  of  alleged  damages  can  be  computed. 

6.  Judgment:    SbtOff.    In  an  action  in  equity  to  set  otl  a  claim  of 

plalntid  against  a  Judgment,  the  lien  of  attorney  for  services  in 
procuring  the  Judgment  will  not  be  allowed  to  reduce  tbe 
amount  of  the  set-off,  if  the  Judgment  ia  sufficient  to  satisfy  both 
the  set-off  and  the  attorney's  Hen. 

AppiiAL  from  the  district  court  for  Greeley  county: 
James  N.  Paul,  Judge.     Affirmed. 

J.  R.  Swain,  John  E.  Kavanaugh  and  T.  J.  Doyle,  for 
appellants. 

J.  A.  Price,  O.  W.  Scott  and  H.  C.  Vail,  contra. 
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mined  against  the  defendant  by  the  former  decisions  of 
this  court.  In  Eiseley  v.  Spooner^  23  Neb.  470,  it  was 
held  that  a  deed  of  real  estate  conveys  all  the  interest  of 
the  grantor  in  the  land,  including  rents  not  then  accrued. 
3.  It  is  also  urged  by  the  defendant  that  the  plaintiffs 
claim  for  rent  "could  in  no  event  become  the  subject  of 
equitable  set-oflf."  The  reason  given  is  that  it  was  "un- 
liquidated, and  not  reduced  to  judgment."  The  lease 
fixed  the  amount  of  the  rent  at  f 200  for  the  term.  In  this 
state  it  has  been  frequently  held  that  if  a  defendant  holds 
claims  against  the  plaintiflf  arising  upon  contract,  and 
on  which  he  could  have  maintained  an  action  against  the 
plaintiff  at  the  time  of  the  commencement  of  the  suit 
against  him,  he  may  set  off  the  same  against  the  plain- 
tiff's claim.  Wilbur  v.  Jeep,  37  Neb.  604.  The  quotation 
in  that  case  from  Simpson  v.  Jennings,  15  Neb.  671,  prob- 
ably restricted  the  right  of  set-off  unnecessarily.  Even 
though  the  defendant's  claim  against  the  plaintiff  is 
barred  by  the  statute  of  limitations,  he  may  still  use  it 
as  a  set-off  if  both  claims  have  existed  at  the  same  time. 
By  section  106  of  the  code  such  "demands  must  be  deemed 
compensated,  so  far  as  they  equal  each  other."  Fish  v. 
Sundahly  82  Neb.  541.  In  the  case  at  bar  defendant's 
judgment  and  plaintiffs  claim  for  rent  stipulated  in  the 
lease-  existed  at  the  same  time.  They  were  both  upon 
contract.  Either  party  could  have  maintained  an  action 
on  his  claim.  Wilbur  v.  Jeep,  supra.  If  defendant  had 
begun  an  action  on  her  judgment,  there  would  be  no 
doubt  of  the  right  to  set  off  the  liquidated  claim  arising 
upon  contract  of  lease.  It  is  alleged  in  the  petition  that 
the  defendant  is  wholly  insolvent.  There  was  evidence  to 
suport  this  allegation,  and  no  other  evidence  was  offered. 
This  is  the  ground  vrged  as  the  basis  for  equitable  set- 
off. It  has  been  frequently  decided  by  this  court  that 
"the  insolvency  of  a  party  against  whom  a  set-off  is 
claimed  is  a  suflScient  ground  for  a  court  of  chancery  to 
decree  such  set-off  in  cases  not  provided  for  by  statute." 
Thrall  v.  Omaha  Hotel  Co.,  5  Neb.  295.     It  is  clear  that 
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the  court  was  rijjcht  in  allowing  this  set-ofif  against  the 
judgment.  Wilbur  v.  Jcvp,  supra;  liicharilson  v.  Dot;/, 
44  Neb.  73;  Commvrchd  State  Bank  v.  Ketch  urn,  1  Neb. 
(Unof.)  454.  The  ease  last  cited  is  very  similar  to  the 
case  at  bar.  Het-oflf  may  be  allowed  in  tlie  discretion  of 
the  court  even  when  the  demands  are  not  liquidated.  In 
this  case  the  judgment  was  for  the  value  of  crops  raised 
upon  the  land  during  the  term  for  which  the  rental,  which 
was  set  off  against  tlie  judgment,  accrued. 

4.  It  is  next  contended  tliat,  "Stone  having  evicted  the 
tenant  from  the  premises  during  the  term  of  the  lease 
and  this  being  admitted,  he  could  not  restrain  or  sue  for 
rent."  The  record  does  not  show  that  defendant  was 
evicted.  So  far  as  we  can  discover,  Mrs.  Snell  was  suc- 
cessful in  lier  litigation  with  Mr.  Stone  until  the  present 
action. 

5.  It  is  claimed  that  the  damages  sustained  by  Mrs. 
Snell  by  reason  of  Sterne's  interfering  with  her  posses- 
sion exceeds  the  amount  of  rent  stipulated  in  the  lease. 
If  St(me  wilfully  interfered  with  the  free  use  of  the  prem- 
ise's and  causiHl  damages  to  the  tenant  thereby,  it  would 
seem  reasonable  that  such  damages  should  so  far  reduce 
his  claim  for  rent.  The  defendant  alleged  such  damages 
in  her  answer,  but  she  has  not  in  her  briefs  referred  to 
any  evidence  supporting  those  allegations.  Upon  the 
trial  the  parties  stipulated  that  the  bill  of  exceptions  and 
records  in  other  cases  should  be  considered  by  the  court, 
and  it  appears  that  an  indiscriminate  mass  of  papers  was 
offered  in  evidence.  There  is  nothing  in  the  brief  to  in- 
dicate that  defendant's  attorneys  have  looked  through  this 
collection  to  ascertain  whether  there  is  anything  to  show 
how  much  Mrs.  Snell's  rights  under  the  lease  suffered 
by  these  acts  of  plaintiff,  and  we  have  not  seen  any  evi- 
dence from  which  her  alleged  damages  can  be  computed. 

6.  The  defendant  insists  that  the  claims  for  attornevs' 
services  were  prior  to  the  plaintiff's  right  of  set-off  and 
that  therefore  the  amount  allowed  the  attorneys  by  the 
court  should  have  been  deducted  from  the  plaintiff's  set- 
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off.  The  amount  of  the  attorneys'  liens  so  fixed  by  the 
court  was  Avithin  tlie  amount  still  remaining  on  the  de- 
fendant's judgment  after  allowing  the  plaintiff's  set-off 
as  claimed.  Therefore  the  decree  of  the  court  allowing 
the  set-off  does  not  interefere  with  the  liens  of  the  attor- 
neys. 

We  have  found  no  error  in  tlie  record  requiring  a  re- 
versal of  the  decree  of  the  district  court,  and  it  is  there- 
fore 

Affirmed. 


IT' 


i* 


r 
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Maria  Gugler,  appellee,  v.  Omaha  &  Council  Bluffs 
Street  Kailway  Company,  appellant. 

Filed  April  9.1910.     No.  15,958. 

1.  Trial:  Instructions:  Preponderaxce  of  Evidence.  When  several 
witnesses  contradict  one  witness  as  to  a  material  fact,  and  the 
court  in  its  instructions  tells  the  jury  that  "by  a  preponderance 
of  evidence  is  not  necessarily  meant  the  greater  number  of  wit 
nesses  testifying  on  one  side  or  the  other,  nor  to  any  given  fact 
or  set  of  facts",  and  the  court  also  attempts  to  recite  in  its  in- 
structions the  matters  properly  to  be  considered  in  determining 
the  preponderance  of  the  evidence,  such  instructions  should  be 
complete  and  embrace  all  matters  disclosed  by  the  evidence  that 
ought  to  be  so  considered  by  the  Jury. 


2.  :    .    It  is, not  error  to  refuse  an  instruction  that  is  bo 

Indefinite  that  it  might  be  reasonably  understood  by  the  jury  to 
mean  that  they  should  consider  the  number  of  witnesses  called 
by  a  party  in  a  trial  in  determining  the  facts  as  to  which  they 

testify. 

3.  Street  Railways:    Injury  to  Passenger:    Expert  Evidence.     In  an 

action  for  damages  for  personal  injury,  there  being  evidence 
tending  to  prove  that  negligence  of  the  defendant  caused  the 
plaintiff  to  fall  upon  the  pavement,  it  is  not  error  requiring  a 
reversal  of  the  judgment  to  permit  a  qualified  physician,  who  has 
shown  himself  competent  as  an  expert,  to  testify  that  a  fall  upon 
the  pavement  could  have  caused  the  injuries  from  which  he 
found  the  plaintiff  suffering  upon  examination  after  the  acci 
dent,  the  defendant  having  an  opportunity  to  cross-examine  such 
witness  as  to  whether  in  his  opinion  the  fall  was  the  cause  of 
the  injuries. 
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4.  Trial:  Evidence:  Refusal  to  Strike.  When  a  witness  gives  a 
proper  but  Incomplete  answer  to  a  proper  question,  it  is  not 
error  to  refuse  to  strike  out  such  answer. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.    Affirmed. 

John  L.  Webster  and  W.  J.  Connelly  for  appellant. 

Weaver  &  Gillery  contra. 

Sedgwick,  J. 

The  plaintiff  in  attempting  to  alight  from  one  of  defend- 
ant's cars  was  thrown  to  the  ground  and  injured,  and 
brought  this  action  to  recover  damages  wliich  she  says  she 
sustained* from  such  injury.  In  her  petition  the  plaintiff 
alleged  that  while  she  was  in  the  act  of  alighting  from  the 
car,  and  before  she  had  sufficient  time  to  do  so,  the  car 
was  suddenly  and  immediately  started  forward  by  the 
defendant,  and  that  plaintiff  was  "thereby  jerked,  thrown, 
and  dragged  down  from  said  car  to  and  upon  the  pave- 
ment." The  answer  denied  these  allegations  of  the  plain- 
tiff, and  alleged  that  after  the  car  had  passeil  a  certain 
street  the  "plaintiff  arose  from  lier  seat  and  stepped  hur- 
riedly to  the  running  board",  and  that  the  motorman 
immediately  reduced  tlie  speed  of  the  car  "for  a  stop  at  the 
next  street  intersection",  and  that  the  conductor  of  the 
car  "called  to  the  plaintiff  several  times  to  wait  until  tlie 
car  stopped,  ♦  ♦  ♦  but  that  plaintiff  wilfully,  recklessly 
and  negligently  jumped  from  the  said  moving  car  to  the 
street"  before  the  car  had  reached  its  stopping  place.  The 
case  was  tried  to  a  jury,  and  there  was  a  verdict  for  the 
plaintiff,  from  which  the  defendant  appeals. 

1.  The  most  important  question  in  the  case  arises  from 
the  refusal  of  the  court  to  give  to  the  jury  instruction  No. 
5  asked  by  the  defendant.  The  plaintiff,  who  appears  not 
to  have  been  familiar  with  the  English  language,  gave  her 
evidence  through  an  interpreter,  and  in  some  respects  it 
may  be  said  to  be  somewhat  disconnected ;  but,  taken  alto- 
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gether,  her  story  is  reasonable  and  consistent.  She  tes- 
tifies that  while  she  was  attempting  to  alight  from  the 
car,  after  it  had  come  to  a  full  stop,  the  car  was  suddenly 
started,  and  that  this  sudden  starting  of  the  car  was  the 
cause  of  her  falling  to  the  ground  and  sustaining  the  in- 
jury complained  of.  The  defendant  produced  five  wit- 
nesses, besides  the  conductor  oi  the  car,  who  testified  pos- 
itively that  the  plaintiff  started  to  leave  the  car  while  the 
car  was  in  motion,  and  that  the  conductor  and  some  of 
the  passengers  warned  her  several  times  not  to  alight  from 
ihe  car  until  it  had  stopped,  and  that  she  paid  no  atten- 
(ion  to  these  warnings  and  stepped  from  the  car  to  the 
ground  before  the  car  was  stopped,  and  so  was  thrown 
down  and  injured.  The  court  on  its  own  motion  in- 
structed the  jury  as  follows:  No.  7.  "By  a  preponderance 
of  evidence,  as  used  in  these  instructions,  is  not  neces- 
sarily meant  the  greater  number  of  witnesses  testifying  on 
one  side  or  the  other,  nor  to  anj^  given  fact  or  set  of  facts, 
but  by  this  term  is  meant  rather  the  weight  of  evidence, 
that  which  on  the  whole,  when  fully,  fairly  and  impartially 
considered  by  the  jury,  produces  the  stronger  impression 
upon  the  minds  of  the  jury  and  is  more  convincing  as  to 
its  truth  when  weighed  against  the  evidence  in  opposition 
thereto."  The  defendant  requested  the  court  to  give  to 
the  jury  the  following  instruction:  No.  5.  ''You  are  in- 
structed that  the  testimony  of  witnesses  who  appear  to  you 
to  be  fair,  truthful,  and  honest  should  not  be  disregarded; 
and  you  are  further  instructed  that,  when  any  of  the  wit- 
nesses called  by  one  party  have  had  the  means  and  oppor- 
tunity of  knowing  and  observing  the  facts  about  \iMiich 
they  testify,  equal  to  that  of  the  witnesses  called  by  the 
other  party,  and  are  of  equal  or  greater  credibility,  it  is 
I>roper  for  you  in  sucli  cases  to  take  into  account  and  con- 
sider the  number  of  such  witnesses  in  determining  the 
facts  about  which  they  testify."  The  court  refused  to 
give  this  instruction,  and  the  defendant  excepted.  The 
instruction  given  by  the  court  is  the  usual  instruction  in 
such  cases,  and,  indeed,  it  is  not  criticised  by  the  defendant 
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as  being  in  itself  incorrect,  but  it  is  insisted  that  it  was 
not  complete,  and  that  under  the  circumstances  in  this 
ease,  and  in  the  condition  of  this  evidence,  it  was  mislead- 
ing to  the  jury,  so  that  the  refusal  to  further  explain  the 
meaning  of  the  court  as  rei] nested  by  tlie  d(»fendant  was 
erroneous  ami  prejudicial  to  the  rights  of  the  defendant. 
Of  course,  in  ccmsidering  the  probal)le  effect  of  any  given 
instruction,  it  is  necessary  to  consider  the  entire  charge 
of  the  court,  that  is,  the  instructiims  are  to  be  considered 
and  construed  together.  In  this  case  the  court  gave  tlu» 
further  instruction  which  is  usual  and  generally  ai)proved, 
as  follows:  No.  8.  **You  are  tlie  sole  judges  of  tlie  cred- 
ibility of  the  witnesses  and  the  weight  to  be  given  to  the 
tcistimony  of  each  and  all  of  them.  In  determining  the 
weight  to  be  given  to  the  testimony  of  the  several  wit- 
nesses, the  jury  should  take  into  consideration  their  in- 
terest or  lack  of  interest,  if  any,  in  the  result  of  the  suit; 
their  apparent  fairness,  bias,  or  prejudice,  if  any  such 
appears;  their  conduct  and  demeanor  while  testifying; 
their  distinctness  of  recollection;  tlieir  opportunities  for 
seeingand  knowing  the  things  about  which  they  testify; 
the  reasonableness  or  unreasonableness  of  the  story  told 
by  them;  and  all  tlie  evidence,  facts  and  circumstances 
proved  tending  to  corroborate  or  contradict  such  witnesses, 
if  any  such  appear.  In  so  far  as  there  maj^  be  a  conflict 
in  the  evidence,  it  is  your  duty  to  reconcile  it  if  you  can; 
or,  if  you  cannot,  then  to  determine  which  is  true  and 
wliich  is  untrue,  and  to  give  such  weight  to  the  testim(my 
of  any  witness  as  you  may  deem  it  entitled  to  under  all 
the  circumstances  of  the  case."  The  plaintiff  insists  that 
these  two  instructions,  the  one  following  the  other  and 
virtually  regarded  as  one  instruction,  need  no  further  ex- 
planation, and  that  there  can  be  no  necessity  under  any 
circumstances  of  anything  further  upon  the  matters  cov- 
ered by  these  two  instructiims. 

In  Hoskovec  v.  Omaha  Street  R,  Co.,  80  Neb.  784,  the 
court,  after  giving,  on  its  own  motion,  an  instruction  sub- 
stantially equivalent  to  instruction  No.  8^  given  by  the 
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court  in  tliis  cane,  gave,  at  the  request 
an  instrmrtion  dcfiiiiug  tin?  burden  of  pro 
upon  tlie  plaiutiff,  imd  followed  that  in; 
sti'uctiou  S(».  5,  as  follows:  "\Vliile  it 
weij'lit  of  evideufe  does  not  necessarily 
nuiiiIxT  of  wttncs^fs  who  testify  for  tlit 
yet  it  is  proper  for  you  to  take  into  aet'( 
ill  determining  any  uiutier  in  controver 
witnesKes  giving  testiiucniy,  and  you  shoi 
reject  the  testimony  of  any  witness  wit 
And  it  was  held  tliat,  under  the  circu 
case,  the  giving  of  this  instniction  wii 
discussing  the  question  so  presented  t! 
ilr.  ConimiKsiimer  Calkins,  said:  "When 
that  it  was  entitled,  in  weighing  the 
witness,  to  consider  the  extent  to  whic 
orated  by  other  witnesses,  tiie  defendant 
advantage  to  which  it  was  entitled  by  t 
in  nunilx^r  of  its  witnesses.  •  •  • 
that  the  iustructiou  should  not  have  be 
the  jury's  attention  being  again  called  t( 
tained  in  instrnetion  numbered  3,  given 
its  own  motion."  We  have  no  doubt  th 
in  that  case  was  c()rrect,  and  that  the 
cised  was  not  properly  given.  Coupled  i 
instruction  immeiliately  preceding,  it  ga 
much  emphasis  to  the  "number  of  ivitui 
numy,"  It  left  the  matter  so  indefini 
might  have  understood  that  the  instructi 
whole  number  of  witnesses  giving  testir 
We  are  not  entirely  satisfied  with  the 
(juoted  above  froiu  tliat  opinion.  When 
takes  to  enumerate  to  the  jury  the  matte 
considered  in  determining  the  prepondei 
mony,  it  should  include  all  of  the  essenti 
considered  in  that  connection.  The  ej 
witness  is  corroborated  should  be  consid 
the  testimony  of  that  witness,  but  it  is  sti 
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that  tlie  testimony  of  all  the  witnesses  should  be  considered 
together  in  determining  upon  which  side  of  the  given 
proposition  is  the  preponderance  of  the  testimony. 

It  will  be  noticed  that  instruction  No.  7,  given  by  tlie 
court  in  this  case,  calls  the  attenticm  of  the  jury  to  the 
fact  that  upon  a  certain  issue  in  the  case  a  gi'eatca*  num- 
ber of  witnesses  has  testified  upon  the  oije  side  than  upon 
the  other,  and  tells  them  that  it  is  not  necessary  for  them 
to  believe  the  greater  number  rather  tlian  the  snmller 
number.  This  is,  of  course,  true,  and  is  a  correct  state- 
ment of  the  law;  but  it  is  in  the  interest  of  one  party  to 
the  litigation  and  against  the  interest  of  the  other,  and, 
no  doubt,  the  instruction  would  be  more  satisfactory  if 
it  presented  fully  and  correctly  the  interest  of  both  par- 
ties in  tlie  matter  so  called  to  the  attention  of  the  jury; 
that  is,  when  any  subject  embraced  in  the  evidence  m 
brought  to  the  attention  of  the  jury  and  its  effect  upon 
one  of  tlie  parties  explained,  it  is  desirable,  and  generally 
thought  to  be  necessary,  to  explain  fully  its  effects  upon 
either  side  of  the  issue  to  which  it  relates.  The  thought 
that  two  or  three  witnesses  are  better  than  one  is  not 
new.  **At  the  mouth  of  two  witnesses,  or  three  witnesses, 
shall  he  that  is  worthy  of  death  be  put  to  deatli;  but  at 
the  mouth  of  one  witness  he  shall  not  be  put  to  death." 
Deut.  xvii,  6.  And  hundreds  of  years  later,  but  nearly 
2,000  years  ago,  this  thought  is  repeated  by  the  greatest 
of  all  lawgivers:  ^^But  if  he  will  not  hear  tiiee,  then  take 
with  thee  one  or  two  more,  that  in  the  mouth  of  two  or 
three  witnesst^s  every  word  may  be  establislied."  Matt, 
xviii,  16.  Can  it  be  doubted  that  to  remind  the  jury 
that  many  witnesses  Imve  contradicted  one  witness  upon 
a  vital  issue  in  the  case,  and  tell  them  that  it  is  not  neces- 
sary that  they  believe  the  many  rather  than  tlie  one,  is 
but  a  partial  statement  of  an  important  matter?  It  is 
better  to  fail  to  instruct  upon  a  particular  feature  of  the 
evidence,  rather  than  to  give  an  imperfect  and  partial 
analysis  of  it. 

In  Northern  P.  R.  Go.  v.  Holmes,  3  Wash.  Ty.  543,  18 
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Pac.  76,  the  court  considered  the  following  instructiim 
which  was  ^'wen  by  the  trial  court:  "If,  however,  the  wit- 
nesses who  testify  differently  to  the  same  facts  are  all  of 
them  of  equal  candor,  fairness,  intelligence,  and  truthful- 
ness, and  equally  well  corroborated  by  all  the  other  evi- 
dence, and  are  upon  an  equal  footing  as  to  interest  in  the 
result  of  the  suit,  then  the  preixmderance  of  evidence  as 
to  that  fact  would  be  determined  by  the  number  of  wit- 
nesses''— and  concluded  that  the  giving  of  the  instruc- 
tion was  not  prejudicially  erroneous,  although  as  an  ab- 
stract proposition  it  was  thought  the  instruction  might 
be  conceded  to  be  erroneous.  The  fault  of  the  instnic- 
tion  is  that  it  omitted  many  things  that  the  jury  might 
consider  together  with  the  things  enumerated,  including 
the  number  of  witnesses.  Surely,  when  several  witnesses 
testify  differently  as  to  some  nmterial  fact,  the  jury,  in 
determining  the  prei>onderance  of  the  evidence  on  the 
issue  so  controverted  should  consider  all  of  the  matters 
recited  by  the  court  in  the  eighth  instruction  cpiotiNi  al)ove, 
and  all  of  the  facts  and  circumstances  disclosed  bv  the 
evidence  bearing  upon  the  point  in  dispute,  as  well  as  the 
number  of  witnesses  agreeing  in  their  testimony  as  to  the 
fact  controverted. 

Instruction  No.  5,  tendered  by  defendant,  cannot  be 
regarded  as  a  model  to  be  followed  in  such  case.  It  tells 
the  jury  that,  if  "any  of  the  witnesses  called  by  one 
party"  have  had  the  means  and  opportunity  of  knowing, 
etc.,  the  jury  should  consider  the  number  of  such  wit- 
nesses; that  is,  if  the  witnesses  called  by  one  party  will 
compare  favorably  with  tlie  witnesses  of  the  otlier  party  in 
the  matters  enumerated,  then  you  should  take  into  consid- 
eration the  number  that  each  party  has  called  in  the  case 
in  determining  the  facts  about  which  they  testify.  This 
is  not  an  accurate  statement  of  the  law  and  might  have 
misled  the  jury.  The  court,  therefore,  did  not  err  in  refus- 
ing  this  instruction. 

2.  The  plaintiff's  physician  was  called  as  a  witness  in 
her  behalf,  and,  having  described  her  physical  condition 
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after  the  accident  in  question,  plaintiff's  counsel  asked 
him  the  following  question:  "Q.  In  your  opinion,  could 
this  condition  be  brought  about  by  the  falling  from  the 
street  car.  by  Sirs.  Gugler  upon  the  pavement?"  This 
question  was  objected  to.  The  objection  was  overruled, 
and  the  witness  answered:  "It  could."  The  defendant 
insists  that  this  was  prejudicial  error.  The  ground  of 
objection  is:  "To  say  that  they  (the  injuries)  could  be 
so  produced  is  dealing  with  the  mere  possibility,  or  re- 
mote conjecture."  It  is  true  that  the  answer  is  not  very 
conclusive,  and,  unless  it  is  shown  by  the  evidence  that 
the  injuries  sustained  were  in  fact  caused  by  the  accident 
complained  of,  they  should  not  be  considered  in  estimat- 
ing the  i)laintiff's  damages.  So  far  as  making  the  plain- 
tiff's case  is  concerned,  the  question  and  answer  might 
be  considered  y)reliminary.  It  is  for  the  jury  to  say  upon 
all  of  the  evidence  how  far  the  injuries  which  the  plain- 
tiff complained  of  were  caused  by  the  accident  in  ques- 
tion. The  i)hysician  was  not  cross-examined  as  to  the 
probability  that  these  injuries  were  the  result  of  the  ac- 
cident. The  question  was  properly  submitted  to  the  jury 
in  the  instructions,  and,  in  determining  whetlier  the  in- 
juries were  the  result  of  the  accident,  it  was  competent 
for  the  jury  to  know  that  they  were  of  such  a  nature  as 
might  be  caused  by  such  an  accident,  and  to  determine 
from  all  of  the  evidence  in  the  case  whether  and  to  what 
extent  the  accident  in  question  caused  the  physical  con- 
dition described  by  the  physician.  Neither  party  ques- 
tioned the  physician  further  as  to  his  opinion  of  the  cause 
of  the  conditions  which  he  described,  and  we  cannot  say 
that  the  defendant  was  prejudiced  by  the  evidence  com- 
plained of. 

3.  The  physician  was  also  asked  by  plaintiff's  counsel: 
"Q.  Now,  doctor,  as  to  the  condition  she  has  been  in  since 
this  accident  occurred,  what  do  you  say  as  to  this  condi- 
tion being  pennanent  or  simply  a  temporary-  condition?" 
The  question  was  objected  to,  bqt  the  witness  >vas  allowed 
41 
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to  answer,  and  said :  "It  may  be  permanent."  A  motion  to 
strike  out  this  answer  was  overruled,  and  the  defendant 
excepted.  It  will,  of  course,  be  conceded  that  the  ques- 
tion itself  was  a  proper  one,  and  the  most  that  can  be 
said  in  criticism  of  the  answer  is  that  it  is  incomplete. 
The  physician  mififht  have  given  liis  opinion  as  to  whether 
it  would  or  would  not  be  permanent,  and  either  party 
might  have  obtained  a  more  definite  answer  from  the  wit- 
ness. 

In  Carlile  v.  Bcntlcy,  81  Neb.  715,  which  is  relied  upon 
by  defendant  as  holding  that  such  a  question  and  answer 
are  incompetent,  the  question  was:  "Doctor,  I  will  ask 
you  if,  in  your  opinion,  that  wound  was  such  an  injury 
as  a  permanent  injury  miglit  result  from"?  And  the  an- 
swer was:  "Yes;  all  that  class  of  injuries  might  make  a 
])ermanent  injury."  It  was  held  that  the  question  was  an 
improper  one.  The  answer  was  a  complete  answer  to  an 
improper  question,  while  in  the  case  that  we  are  consid 
(»ring  the  question  was  a  proper  one,  and  the  answer  in- 
(•(miplete.  The  witness  was  not  cross-examined  nor  re 
quired  by  tlie  defendant  to  complete  his  answer.  Tlio 
verdict  was  not  large,  considering  the  injury  sustained, 
and  we  cannot  find  that  this  ruling  of  tlie  court  required 
a  reversal  of  the  judgment. 

The  plaintiff  made  unsuccessful  efforts  to  signal  the 

conductor  to  stop  the  car,  and  had  been  carried  by  the 

place  where  she  wislied  to  alight.   It  appears  that  she  was 

somewhat  confused  and  may  be  mistaken  in  her  testimony. 

The  evidence  tending  to  show  that  she  had  neglected  the 

usual  precautions  as  to  her  own  safety  is  quite  strong. 

All  of  thesre  questions,  however,  are  for  the  jury,  and  we 

cannot  say  that  the  verdict  is  wholly  unsupported.  ^ 

The  judgment  of  the  district  court  is 

Affirmed. 

Letton,  J.,  not  having  heard  the  argument,  took   no 
part  in  the  decision. 
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Myra  E.  Briogs,  appellee,  v.  Royal  Highlanders, 

appellant. 

Filed  Apkil  23, 1910.     No.  15,758. 

Application  to  modify  opinions  in  case  reported  in  84 
Neb.  834,  and  85  Neb.  830.     AppUratwn  allowed  in  part. 

Per  Curiam. 

The  defendant  has  requested  us  to  modify  the  opinions 
heretofore  filed  in  this  ease,  so  as  to  decide  that  the  1905 
amendments  to  the  defendant's  edicts  gave  it  a  representa- 
tive form  of  government;  to  withdraw  from  the  opinion, 
written  by  Judge  Root,  tlie  reference  to  the  qualifications 
necessary  to  render  members  eligible  to  hold  the  three 
principal  offices  of  the  order,  and  to  define  with  more  par- 
ticularity the  term,  "a  representative  forai  of  govern- 
ment." 

The  opinions  heretofore  filed  decide  the  only  issue  be- 
fore the  court,  viz.,  that,  so  far  as  the  plaintiff  is  concerned, 
the  society  at  the  time  it  acted  was  not  qualified  to  amend 
its  edicts  with  reference  to  her  rights.  The  only  other  per- 
sons clothed  with  any  right  to  question  the  form  of  the 
defendant's  goveniment,  are  the  state  and  such  bene- 
ficiaries as  may  be  prejudiced  by  the  defendant's  amended 
edicts.  Neither  the  state  nor  any  beneficiary  other  than 
the  plaintiff  is  before  the  court  in  this  action,  and  we  are 
without  power  to  render  a  judgment  that  will  foreclose 
inquiry  into  said  subject  should  the  question  be  presented 
in  other  litigation.  We  should  and  shall  remain  unpreju- 
diced to  determine  that  issue  if  presented  in  legal  form. 
Nothing  we  have  said  in  any  opinion  filed  in  this  case 
should  be  taken  as  a  determination  that  the  defendant  does 
not  at  the  prc^^cnt  time  have  a  reprc^sentative  form  of  gov- 
ernment, or  as  suggesting  in  the  remotest  degree  that  tha 
defendant's  affairs  are  not  being  administered  with  the 
strictest  fidelity  by  the  representatives  of  said  societv. 
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The  first  paragraph  of  the  motion  is  denied.  The  criti- 
cisms above  referred  to  were  unnecessary,  and  are  with- 
drawn. 

The  terra,  "A  representative  form  of  government,"  we 
believe  to  have  been  correctly  and  accurately  defined  in 
Lang  v.  Royal  lli(jhlander&,  75  Neb.  196,  and  in  our  for- 
mer opinions  in  this  case,  so  that  the  concluding  para- 
graph of  the  motion  is  overruled. 

Judgment  accx>rdingly. 


Delia  Palmer,  appellee,  v.  Loyal  Mystic  Legion  of 

America^  appellant. 

Filed  April  23, 1910.    No.  15.973. 

1.  Insurance:    Action   on    Benefit    Certificate:     Defenses.     In   an 

action  based  upon  a  beneficiary  certificate  of  membership  Issued 
April  4,  1895,  it  is  held  that  the  act  of  April  8,  1897  (Comp.  St 
1909,  ch.  43,  sec.  94;  laws  1897,  ch.  47),  prohibiting  the  acceptance 
of  members  of  over  the  age  of  55  years,  cannot  furnish  a  defense, 
the  contract  having  been  made  prior  to  the  passage  of  the  act. 

2.  :  :  Evidence:  Representations  as  to  Age.  The  evi- 
dence as  to  the  age  of  the  member  at  the  time  of  his  admission 
Into  defendant  association  is  examined,  and  briefly  referred  to 
in  the  opinion,  and  it  is  found  that  there  was  sufficient  to  sus- 
tain the  verdict  of  the  jury  that  no  misrepresentation  as  to  the 
age  of  the  member  was  made  to  defendant  prior  to  or  at  the 
time  of  his  admission  to  membership. 

3.  :   :    Interest.    The  by-laws  of  defendant,  in  force  at  the 

time  of  the  death  of  the  member,  provided  that  payment  should 
be  made  to  the  beneficiary  within  90  days  after  the  proof  of 
death,  but  fixed  no  time  within  which  the  proof  should  be  made. 
Held,  That  a  reasonable  time  should  be  allowed  within  which 
to  make  such  proof,  which  is  held  in  this  case  to  be  30  days,  and 
that  interest  should  not  be  computed  upon  the  amount  of  the 
certificate  until  the  expiration  of  120  daya  after  the  death  of  the 
member,  the  proof  having  jjeeu  made. 

Appeal  from   the  district  court  for  Adams  county; 
Uhwx  S,  Pungan.  JypGs,    AfHrme^  on  QQU^Mtion, 
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Tibbets,  Morey  &  Fuller,  for  appellant. 
J.  W.  James,  contra. 

Reese,  C.  J. 

This  action  was  commenced  in  the  district  court  for 
Adams  county  for  the  recovery  of  the  sum  of  |2,000,  and 
interest,  allej2:ed  to  be  due  plaintiff  as  tlie  beneficiary 
under  a  certificate  of  membership  issued  to  John  A.  Bard 
on  the  4th  day  of  April,  1895,  who  died  on  the  28th  day  of 
June,  1905.  The  petition  is  in  the  usual  and  approved 
form,  and  alleges  facts  deemed  essential  to  enable  plain- 
tiff to  recover  the  amount  named  in  the  certificate  of 
membersliip.  The  answer  of  defendant,  aside  from  certain 
formal  averments  as  to  the  purpose  and  character  of  its 
organization  as  a  fraternal  beneficiary  association  with- 
out insurance,  etc.,  sets  out  certain  articles  and  sections 
of  its  by-laws,  by  which,  and  in  connection  with  section 
94,  ch.  43,  Comp.  St.  1909,  the  acceptance  of  members  of 
over  the  age  of  55  years  is  prohibited.  It  is  then  averred 
that  the  said  John  A.  Bard  made  application  to  become 
a  member  of  defendant  on  the  3d  day  of  April,  1895,  and 
in  which  he  falsely,  fraudulently,  knowingly,  and  with 
intent  to  deceive,  cheat  and  defraud  defendant,  represented 
his  age  to  be  49  years;  that  he  was  born  on  the  13th  day 
of  August,  1847,  while  in  truth  and  in  fact  he  was  at  said 
time  over  the  age  of  55  years;  that  defendant,  relying  upon 
his  said  representations  and  warranties,  admitted  him  to 
membership  without  any  knowledge  on  tlie  part  of  defend- 
ant of  the  fraud  so  perpetrated  by  him,  and  that  by  reason 
thereof,  and  by  force  of  law  of  the  state  and  defendant's 
by-laws,  the  said  certificate  of  membership  was,  and  had 
at  all  times  been,  null  and  void,  of  no  force  or  effect.  The 
answer  also  contains  a  general  denial.  Plaintiff  filed  a 
reply  denying  the  allegations  of  the  answer. 

With  the  exception  of  the  issue  presented  by  the  answer, 
as  above,  the  principal  facts  were  stipulated  and  agreed 
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upon,  and  which  included  the  organization  of  defendant, 
the  enactment  of  the  by-laws  attached  to  and  made  a  part 
of  the  stipulation,  the  application  for  membership  at- 
tached, the  certificate  also  attached,  that  plaintiff  is  the 
beneficiary,  a  niece  of  said  Bard,  that  Bard  had,  during  his 
lifetime,  paid  all  assessments  and  dues  required  by  the 
laws,  rules  and  regulations  of  the  association,  that  the 
|2,000  demanded  by  plaintiff  had  not  been  paid,  that  prior 
to  the  commencement  of  the  suit  defendant  had  offered  to 
pay  plaintiff  the  amount  of  all  dues,  taxes  and  assessments 
paid  by  Bard  during  his  lifetime,  but  which  plaintiff  had 
refused  to  accept,  and  that  the  said  John  A.  Bard,  to  whom 
the  beneficiary  certificate  was  issued,  died  on  the  20th 
(28th)  day  of  June,  1905;  thus  practically  leaving  but  the 
one  question  for  litigation  and  submission^  to  the  jury. 
The  jury  returned  a  verdict  in  favor  of  plaintiff'  for  the 
full  amount  claimed.  A  motion  for  a  jiew  trial  was  filed 
by  defendant,  which  was  overruled  and  judgment  rendered. 
Defendant  ap];eals. 

A  number  of  witnesses  were  called  by  each  party  upon 
the  questicm  of  the  age  of  Bard  when  he  became  a  mem- 
ber of  defi^ndant  association;  defendant  seeking  to  prove 
that  he  was  over  the  age  of  55  years,  plaintiff'  contending 
that  he  was  not.  The  contention  of  defendant  is  based 
largely  upon  the  provisions  of  section  94,  ch.  43,  Comp. 
St.  1909  (Ann.  St.  1909,  sec.  0038),  which  is:  "No  frater- 
nal society  created  or  organized  under  the  provisions  of 
this  act  sliall  issue  beneficiary  certificate  of  membership  to 
any  person  under  the  age  of  eighteen  years,  nor  over  the 
age  of  fifty-five  years."  The  difficulty  which  we  encoun- 
ter is  that  the  seition  referred  to  did  not  take  effect  until 
two  years  after  the  issuance  of  the  certificate  to  Bard,  and 
we  are  unable  to  see  how  it  could  affect  the  contra<'t  made 
two  years  prior  to  its  enactment.  But,  in  any  event,  the 
act  also  provides  in  section  92,  ch.  43,  Comp.  St.  1909 
(Ann.  St.  1909,  sec.  6G36;  laws  1897,  ch.  47,  sec.  2),  that 
it  shall  have  no  effect  upon  certificates  issued  prior  to 
January  1,  1898.     The  act  of  1895,  which  placed  the  age 
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limit  at  65  years,  did  not  take  eflfect  until  eluly,  1895, 
which  was  tliree  montlis  after  tiie  certificate  was  issued. 
We  hold  therefore  that^  neither  act  could  have  the  effect 
of  invalidating  the  certificate.  The  constitution  and  by- 
laws of  defendant  were  introduced  in  evidence,  each  con- 
taining a  similar  provision.  Tlie  volume  presented  is  the 
''Revision  of  1898,"  proclaimed  by  the  ^'Supreme  Worthy 
Counselor"  to  be  the  constitution  and  by-laws  by  which 
^'the  onler  shall  be  governed  on  and  after  ilarcli  15,  A.  I). 
1898."  It  is  stipulated,  however,  that  they  were  in  "full 
force  and  effect  at  the  time  of  the  issuau«*e  of  the  certifi- 
cate mentioned  in  plaintiff's  petition,  at  the  time  he  (the 
decea.^^xnl)  made  his  api)lication  for  membcM'ship,  and  at 
the  time  of  the  death  of  the  alleged  member,"  and,  were  it 
not  for  the  stipulation,  the  provisions  of  those  instruments 
could  not  be  held  applicable  to  the  case. 

Upon  the  issue  of  the  age  of  Hard  at  the  time  he  became 
9  member  of  defendant  the  case  was  made  to  depend  al- 
most exclusively,  each  party  presenting  an  array  of  wit- 
nesses. Defendant  examined  by  d(»position  a  number  of 
-members  of  the  family,  consisting  of  brothers  and  sisti^rs, 
all  of  advanced  age,  but  none  of  them  ct»nld  state  the 
exact  age  of  deceased.  None  were  aware  of  the  existence 
of  any  family  record  giving  the  dates  of  birtli  c)f  the  mem- 
bers of  the  family.  During  the  trial  a  Bible  was  prescMited 
by  plaintiff'  ccmtaining  entries  of  the  dates  of  the  birth 
of  many  members  of  the  family,  including  that  of  deceased. 
The  book  in  (]uesti()n  showed  upon  its  title  page  that  it  was 
published  in  1S35,  while  some  of  tlie  entri(»s  date  back  as 
far  as  1800.  Evidence  was  introduced,  and  not  contra- 
dicted, that  all  the  entries  were  made  by  the  father  of  de- 
ceased, who  is  shown  to  have  died  about  the  y€»ar  1895. 
The  entries  appear  to  have  been  nuide  at  one  time  apd  by 
the  same  hand.  There  are  a  numl)er  of  erasures  and  changes 
apparent,  and,  among  them,  in  the  date  of  the  birth  of  de- 
ceased. There  is  no  rtH-ord  of  nuirriages  or  deaths.  The 
sole  record  is  as  to  births.  The  page  was  probably  tran- 
scribed from  some  other  record  by  one  not  in  the  habit  of 
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writing,  and  whose  educational  advantages  had  been  lim- 
ited. This  is  illustrated  in  the  entry  of  the  birth  of  the 
writer  himself,  which  is  put  down  as  "July  13  18001."  Ex- 
perts were  called  as  to  the  appearance  of  the  changes  in 
the  record  of  the  birth  of  the  deceased  and  his  sister,  Lu- 
cinda  E.  Rard,  his  senior,  and  some,  if  not  all,  of  them 
testified  that  the  changes  appear  to  have  been  made  a  long 
time  prior  to  the  trial,  and  with  the  same  ink  as  the  other 
entries,  and,  in  the  opinion  of  some,  by  the  same  hand. 
The  witness  producing  the  Bible  testified  that  it  was  f<mnd 
some  months  prior  to  the  trial  stored  away  among  a  lot 
of  cast-off  relics  and  household  effects  of  a  brother  of  de- 
ceased. The  witness,  who  was  a  son-in-law  of  a  relative  of 
deceased,  testified  that  it  was  in  his  fathers  house  in  Ster- 
ling  "stored  away  with  some  things  there,  after  mother 
died.''  No  light  was  thrown  uixm  the  history  of  tlie  book 
ex(  ept  that  it  was  found  as  above  stated,  the  entries  WTit- 
teii  by  the  father  of  deceased  in  liis  lifetime,  the  changes, 
apparently  in  his  handwriting,  made  with  the  same  ink  as 
the  other  entries,  and,  as  thus  supported  by  the  experts, 
the  business  men  of  the  city  of  Hastings,  it  was  admitted 
in  evidence,  taken  and  inspected  by  the  jury,  over  the  ob- 
jections and  exceptions  of  defendant;  and  the  ruling  ad- 
mitting it  is  now  assigned  for  error. 

Tlie  court  instructed  the  jury  sj^ecially  on  this  part  of 
the  evidence,  instruction  numbered  7,  given  by  the  court 
upon  its  own  motion,  being  as  follows:  "The  plaintiff  has 
offered  in  evidence  a  family  Bible,  purporting  to  contain 
a  re(*ord  of  the  age  of  the  insured,  John  A.  Bard,  which 
record,  it  appears,  has  been  altered.  The  court  instructs 
you  that  the  burden  of  proof  is  upon  the  plaintiff  to  satis- 
factorily explain  such  alteration,  and  you  should  consider, 
from  all  the  evidence,  whether  the  plaintiff  has  satisfac- 
torily explained  such  alteration,  and  give  said  record  such 
credit  and  weight  as  evidence  in  the  case  as  you  deem  it 
justly  entitled  to."  By  this  instruction  the  whole  matter 
of  the  authenicity  of  the  record  was  left  to  the  jury,  and 
we  think  correctly. 
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A  number  of  witnosses,  citizens  of  Hastings,  who  had 
been  intimately  acquainted  with  deceased  in  his  lifetime, 
testified  as  to  his  age,  their  testimony  being  based  in  some 
instances  upon  dailj'  associations,  and  conversations  had 
with  him  as  to  his  age,  all  agreeing  that  his  age  was  ap- 
proximately that  given  by  him  in  his  application  for  mem- 
bership in  defendant.  In  supi)ort  of  the  defense,  witnesses 
of  advanced  age  in  New  York  testified  to  their  association 
with  deceased  in  his  youthful  days,  and,  by  comparison 
with  their  own  ages,  gave  it  as  their  belief  that  in  April, 
1895,  he  must  have  been  more  than  55  years  of  age.  Evi- 
dence was  also  presented  from  the  records  of  a  local  lodge 
of  the  masonic  fraternitv  at  Schuvler  Lake,  New  York, 
that  deceased  became  a  member  of  that  lodge,  having  been 
"initiated  Dec.  31st,  18()2,  was  passed  to  the  Fellow  Craft 
deg.  Jany.  28,  1863,  wa*s  raised  to  the  Master  Masim's  deg. 
March  6,  18(53.  He  was  a  farmer  and  2(5  years  old,  and 
resided  in  the  town  of  Exeter,  Otsego  Co.,  N.  Y."  This  is 
shown  to  be  a  correct  synopsis,  if  not  a  copy,  of  the  records 
of  that  lodge.  If  we  assume  tliat  no  mistake  was  made  in 
the  statement  of  his  exact  age  at  that  time,  and  tluit  that 
record  is  conclusive,  deceased  was  from  57  to  59  years  of 
age  at  the  time  he  became  a  member  of  defendant,  accord- 
ing to  his  nearest  birthday  at  the  time  of  liis  entrance  into 
each  organization.  In  his  application  to  defendant  for 
membership  deceased,  in  April,  1895,  gave  his  age  as  49 
years,  stating  that  he  was  born  August  13,  1847.  If  the 
(late  of  his  birth  was  correctly  given,  his  age  was  as  rep- 
resented to  defendant.  This,  however,  does  not  corresi)ond 
with  the  entry  in  the  Bible  presented,  as  that,  as  it  ap- 
pears, is  August  13,  1845.  Without  further  reference  to 
the  evidence  upon  the  one  point  in  issue,  we  can  only  say 
the  whole  mass  of  contradictory  evidence  was  left  to  the 
solution  of  the  jury  for  their  decision  with  proper  instruc- 
tions thereon,  and,  leaving  aside  our  own  convictions,  or 
what  our  own  conclusi(ms  would  have  been,  the  finding  of 
the  jury  must  be  sustained. 

Complaint  is  made  of  the  action  of  the  court  in  refusing 
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to  give  instructions  to  the  jury  asked  by  the  defendant. 
They  Mere  based  upon  the  erroneous  tlieory  that  the  act 
of  the  legislature  above  referred  to  was  lA  force  at  the 
time  deceased  l)ecanie  a  niend^er  of  defendant,  and  were 
properly  refused,  both  upon  the  ground  that  they  did  not 
corivctly  state  the  law,  and  that  they  (though  erroneous) 
were,  in  substance,  given  upon  tlie  court's  own  motion. 
The  same  nuiy  be  said  as  to  the  contention  that  the  verdict 
is  contrary  to  instructions  numbered  2,  3  and  6,  given  by 
the  court  upcm  its  ow^n  motion.  These  instructions  were 
in  line  witJi  the  contention  of  defendant  upon  tbe  issue 
of  tlie  age  of  John  A.  Hard  at  the  time  he  became  a  mem- 
ber of  defendant,  and  were,  of  course,  erroneous.  But  they 
were  given  in  support  of  defendant's  contention.  They 
ought  not  to  liave  been  given,  but  the  question  submitted 
by  them  was  decided  adversely  to  defendant  upon  conflict- 
ing evi(leni*e,  and  there  was  no  such  error  as  worked  preju- 
dice to  defendant. 

However,  siii)pose  we  are  wrong  in  what  we  have  said  as 
to  the  law.  Let  it  be  conceded  that  the  answer  presented 
a  compl(»te  defense,  still  tliere  was  sufficient  presented 
by  plaintiff  as  to  the  age  of  15ard  to  sustain  the  verdict, 
and  the  juiy's  finding  upon  the  facts  must  be  held  conclu- 
sive. If  the  evidence  was  competent  at  all  and  entitled  to 
be  submitted  to  the  jury,  the  duties  of  the  court  were  at 
an  end,  so  far  as  the  evidence  was  concerned,  and  the  jury 
were  the  sole  judges  of  tlie  weight  and  probative  force  with 
which  it  should  be  credited.  There  was  ami)le  evidence  to 
sustain  a  finding  that  at  the  time  IJard  became  a  member 
of  defendant  he  was  not  over  55  j-ears  of  age.  As  to 
whether  that  evidence  should  be  believed  or  not  was  a  mat- 
ter with  which  the  court  had  nothing  to  do.  It  was  for 
the  jury  alone. 

The  coui-t  instructed  the  jury  that,  in  case  their  finding 
was  in  favor  of  plaintiff,  they  should  assess  the  amount  of 
her  recovery  in  the  sum  of  $2,000,  "with  interest  thereon 
at  7  per  cent,  per  annum,"  without  fixing  a  date  or  event 
from  which  the  interest  should  be  computed.    The  jury  re- 
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turned  a  verdict  for  |2,405.1Q,  Avhich  jneliKled  interest  at  7 
per  cent,  from  the  date  of  the  death  of  Bard.  It  is  con- 
tended by  defendant  that  interest  should  not  liave  been 
computed  from  that  date,  but  that,  if  interest  should  be 
computed  at  all,  it  could  only  be  from*  the  date  when  suit 
could  be  brought,  which  by  the  by-laws,  it  is  ass^erted,  fixes 
90  days  after  the  receipt  of  proofs  before  the  certificate 
became  collectible,  and  that  until  tliat  time  no  interest 
should  be  charged.  With  this  contention  we  are  inclined 
to  agree,  notwithstanding  the  denial  of  any  liability  of  de- 
fendant. In  Dary  v.  Providence  Police  Assii  (1905),  27 
R.  I.  377,  the  court,  in  discussing  the  question  of  interest, 
say :  "But  a  beneficial  ass()(*iation  ought  not  to  be  treated 
as  a  delinquent  debtor  before  demand  made  upon  it,  fol- 
lowed by  its  refusal  or  neglect.  While  demand  was  un- 
necessary in  the  circumstances  of  the  case  for  the  purpose 
of  keeping  the  claim  alive,  it  was  necessary  for  the  pur- 
pose of  creating  the  relation  of  debtor  and  creditor."  Cited 
in  Hardy,  Fraternal  Society  Law  (1907  ed.),  856.  See, 
also.  Knights  of  Pythian  v.  Allen,  104  Tenn.  623,  and  29 
C^c.  255. 

It  is  alleged  in  the  petition  and  agi*eed  in  the  stipulation 
that  after  the  death  of  Bard  proof  of  such  dc^ath  was  duly 
made,  but  no  date  is  given,  and  Ave  can  find  nothing  upon 
the  subject  in  the  bill  of  exceptions.  Defendant's  by-laws, 
in  force  at  the  time  of  the  death  of  Bard,  provide  that  the 
amount  named  in  the  benefit  certifi(*ate  is  to  be  paid 
"within  90  days  after  proper  proof  of  death  of  said  mem- 
ber is  furnished,"  etc.,  but  we  are  unable  to  find  anything 
fixing  the  time  within  which  the  proof  is  to  be  made.  It 
being  conceded  that  the  proof  was  duly  made,  we  may  as- 
sume that  it  was  made  immediately  after  the  death  of  the 
member,  or  within  30  days  tliereafter.  This  would  allow 
defendant  90  days  thereafter  in  which  to  make  payment, 
or  120  days  after  the  death.  Bard  died  June  28,  1905.  In- 
terest would  begin  to  accumulate  October  28  of  that  year, 
at  the  rate  of  7  per  cent,  per  annum.  Tlie  verdict  was  re- 
turned May  12,  1908.     The  interest  on  $2,000  would  be 
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1355.45,  which  added  to  the  principal  makes  |2,355.45, 
whicli  should  liave  bcH^n  the  amount  of  the  verdict  and 
judj;meut,  the  judgment  to  draw  interest  at  the  same  riite 
from  tlie  date  of  its  rendition. 

The  judj2:ment  of  the  district  court  will  be  rever«*d  and 
the  case  remanded  for  further  proceedings,  unle.^^s  the 
plaintiff  file  a  remittitur  from  the  judgment  of  |49.65.  If 
such  remittitur  is  filed  within  30  days,  the  judgment  will 
be  aitirmed. 

Judgment  accordingly. 


Mary  Helen  Uhlich,  Administratrix,  appellee,  v.  Chi- 
CA(i(),  BruLiN(iT()N  &  QriNc^Y  Railway  Company,  ap- 
pellant. 

Filed  Atmjil  23,1910.     No.  16,013. 

Appeal:    Conflktino   Evidence:     Affirmance.     Where  the  sole  ques 
lion  involved  is  one  of  fact  upon  conflicting  evidence,  and  there  is 
sufficient  to  sustain  the  verdict,  the  judgment  will  be  affirmed. 

Appeal  from  the  district  court  for  Lancaster  countj: 
ALBJCiiT  J.  CoiLvisii,  Ji'iHJE.    Affirmed. 

Jame.^  E,  KcJhy,  IluUech  F.  Rose,  Franl'  E.  Bishop  and 
Byron  Clark,  for  appellant. 

George  W.  Bcrge,  contra. 

.  Reese,  C.  J. 

This  action  was  commenced  in  the  district  court  for 
Lancaster  county  by  ])laintifl',  as  the  administratrix  of  the 
estate  of  August  Uhlich,  deceased,  against  the  defendant 
for  damaiies  resulting  from  the  death  of  said  August 
Ulilich  caused  by  the  alleged  legligence  of  defendant. 
Brielly  stated,  it  is  alleged  that  deceased  was  in  the  em- 
ploy of  defendant  as  g(MUM*al  foreman  in  its  repair  shops 
in  its  track  yards  in  the  city  of  Lincoln^  and  in  which  serv- 
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ice  he  had  been  engaged  for  a  number  of  years;  tliat  upon 
the  completion  of  his  day's  work  on  the  2d  day  of  March, 
1906,  he  started  to  leave  the  yards,  crossing  defendant's 
tracks,  when,  without  any  negligence  or  want  of  care  on 
his  part,  he  Avas  negligently  run  over  and  killed  by  one 
of  defendant's  engines  which  was  being  operated  at  a  dan- 
gerous rate  of  speed  Avithout  warning,  lights,  bell  or 
whistle.  The  names  of  the  suniving  widow  and  children 
of  deceased  are  given,  and  damages  in  the  sum  of  |5,000 
for  loss  of  means  of  support  are  asked,  with  prayer  for 
judgment  following  in  the  usual  form.  Defendant  filed 
its  amended  answer,  admitting  the  death  of  deceased  by 
accident  on  or  about  the  date  named  in  the  petition,  but 
alleging  contributory  negligence  on  his  part,  the  assump- 
tion of  the  risk  by  him  in  his  employment,  and  a  denial  of 
any  fault  or  negligence  on  the  part  of  defendant.  It  is 
further  alleged  that  in  the  year  1889  defendant  and  its 
employees  organized  an  association  known  as  the  "liurliug- 
ton  Voluntary  Relief  Department"  of  defendant,  by  which 
those  who  became  members  agreed  upon  the  amount  to  be 
paid  in  case  of  sickness,  accident,  or  death;  that  the  de- 
ceased became,  and  continued  to  the  time  of  his  death,  a 
member  thereof,  designating  his  wife,  plaintiff  herein,  as 
the  beneficiary  of  his  contract  of  membership;  and  that  it 
was  provided  in  said  contract  that  the  receipt  by  the  bene- 
ficiary of  the  amount  thereby  agreed  to  be  paid  should 
work  a  release  of  the  defendant  from  all  other  claims  and 
demands  based  upon  the  sickness,  injury,  or  death  of  the 
member.  The  provisions  of  the  contract  are  fully  set  out 
in  the  answer,  but  need  not  be  here  rc^stated.  It  is  further 
alleged  that,  subsequent  to  the  death  of  said  Uhlich,  the 
plaintiff  herein  brought  suit  upon  the  certificate  of  mem- 
bership, and  recovered  judgment  and  accepted  and  received 
the  sum  of  f 600,  the  full  amount  due  thereon,  and  which, 
by  the  terms  of  said  certificate  and  membership,  was  a 
full  and  complete  satisfaction  of  all  claims  arising  from 
said  death,  and  a  bar  to  the  prosecution  of  this  action.    A 

geaeral  dwiftl  Qt  ftll  uaaclmitted  fftcts  w^s  ^atwed,  witU 
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prayer  for  judgment  for  costs.  The  amended  reply  con- 
tained a  general  denial  of  the  unadmitted  facts  pleaded  in 
the  amended  answer,  admitted  the  recovery  in  plaintiffs 
individiml  capacity  of  the  amount  due  her  from  the  said 
"Burlington  Voluntary  Relief  Department,"  but  alleged 
that  the  receipt  thereof  did  not  relieve  defendant  from  the 
results  of  its  own  negligence,  that  in  any  event  the  chil- 
dren of  deceased  could  not  be  prejudiced  tht^reby,  and  the 
jK'tion  of  plaintilT  in  her  individual  capacity  could  not 
bar  the  rights  of  said  children.  A  jury  trial  was  had  which 
resulted  in  the  return  of  a  verdict  in  favor  of  plaintiff 
for  $2,()(M),  for  which  amount  judgment  was  entered.  A 
motion  for  a  new  trial  was  filed  and  overruled.  Defend- 
ant api)eals. 

The  family  of  deceased  consisted  of  his  wife  (plaintiff) 
and  five  children,  making  in  all  six  members.  In  the  in- 
struction to  the  jury  the  court  directed  that  if,  under  the 
evidence  and  instructions,  the  finding  was  in  favor  of 
plaintiff  the  jury  should  ascertain  the  amount  of  damages 
proved,  deduct  one-sixth  therefrom,  and  return  a  verdict 
for  the  remainder.  In  view  of  the  pleadings  and  evidence, 
it  is  assumed  that  the  directed  deduction  of  one-sixth  from 
the  amount  agreed  upon  by  the  jury  was  for  the  purpose  of 
depriving  plaintiff  of  any  part  or  share  in  the  verdict  or 
judgment,  owing  to  the  fact  of  her  having  collected  the 
amount  due  on  the  certificate  of  membership  isi  the  relief 
association.  The  instruction  gives  us  no  light  upon  this 
point.  Such,  however,  was  stated  upon  the  argument  to 
be  the  fact,  and,  as  neither  party  has  referred  to  the  sub- 
ject in  the  printed  briefs,  we  accept  it  as  the  theory  upon 
which  the  case  was  tried,  viz.,  that  the  widow  was  to  re- 
ceive no  consideration  in  arriving  at  the  amount  of  the 
A^erdict.  The  evidence,  while  voluminous,  is  not  as  satis- 
fying on  some  features  of  the  case  as  might  be  desired. 
There  was  evidence  tending  to  prove  that  deceased  had 
been  engaged  in  the  service  in  which  he  was  employed  at 
the  time  of  his  death  for  over  20  years;  that  it  was  the 
known  custom  of  the  many  employees  within  the  track 
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yards  to  leave  their  Avork  at  the  end  of  a  day's  service,  and 
cross  the  tracks  to  and  in  the  direction  of  their  homes,  and 
at  or  near  the  point  where  deceased  lost  his  life  there  was 
a  beaten  track  or  pathway  along  which  many  followed; 
that  between  5  and  6  o'clock  P.  M.  of  the  day  on  Avhich 
the  accident  occurred,  the  evening  being  cold,  with  a  high 
north  wind  and  snow  falling,  deceased  put  on  his  overcoat, 
turned  up  the  collar,  put  on  his  cap,  turning  down  the  ear 
protectors,  and  started  for  his  home,  in  a  general  way  fol- 
lowing the  usual  traveled  route;  that  soon  thereafter  he 
was  seen  for  an  instant  as  he  passed  under  an  engine,  and 
his  mangled  remains  were  left  upon  the  track  after  the  en- 
gine had  passed  over  him.  No  one  witnessed  the  accident. 
There  is  no  proof  as  to  just  hoAV  it  occurred,  and,  unless 
seeking  to  cross  the  track  in  front  of  the  engine,  if  he  did 
so  try,  and  unless  the  wearing  of  his  collar  and  cap,  as 
above  stated,  were,  or  might  be  thought  to  be,  acts  of 
negligence,  there  was  perhaps  no  act  of  his  that  might  sug- 
gest a  want  of  care  upon  his  part.  Upon  this  pha*se  of  the 
case  the  "court  instructed  the  jury,  in  substance,  that, 
where  there  were  no  eyewitnesses  to  the  accident,  "the 
law,  because  the  natural  instincts  and  habits  of  the  ordi- 
nary person  will  ordinarily  cause  him  to  preserve  himself 
from  danger,  will  presume  that  at  the  time  lie  was  exer- 
cising due  care  and  caution,  and  was  not  negligent.  This 
is  a  presumption  of  fact  only,  and  prevails  only  in  so  far 
as  the  facts  and  circumstances  of  the  case  do  not  show  to 
the  contrary."  The  evidence  as  to  the  manner  in  Avhich 
deceased  wore  his  coat  collar  and  cap  was  also  submitted 
with  proper  instructions.  The  question  of  the  negligence 
of  the  deceased,  under  all  the  facts  and  circumstances 
proved,  was  one  for  the  jury. 

It  was  claimed  upon  the  trial  that  it  was  the  duty  of  de- 
fendant to  maintain  a  guard  or  flagman  at  the  place  where 
employees  were  in  the  habit  of  crossing  the  tracks  in  leav- 
ing the  yards  at  the  close  of  the  day's  service ;  that  the  en- 
gine was  being  run  at  a  dangerous  rate  of  speed  at  the 
time  of  the  accident ;  that  there  was  no  headlight  burning 
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u])()n  the  enjxiiio;  that  no  boll  was  rung  nor  whistle  sounded 
to  Avarn  those  crossing  the  track  of  the  approaching  en- 
gijus  and  that  those  facts  might  properly  be  considered  by 
the  jury  in  arriving  at  a  solution  of  the  question  of  the 
want  of  care  on  the  part  of  defendant,  but  the  court,  by 
its  instructions,  withdrew  all  those  matters  from  the  con- 
sid(M-ation  of  tlie  jury,  except  as  to  whether  the  bell  was 
rung.  Of  tlicse  instructions  it  is  apparent  defendant  had 
no  cause  for  complaint.  There  was  a  c<mflict  of  evidence 
as  to  the  condition  of  the  engine  bell  at  and  before  the  time 
of  the  killing  of  deceas(»d.  The  bell  was  so  constructed  as 
to  be  revolved  upon  its  axis  by  the  use  of  comprei^sed  air. 
There  Avas  evidence  tending  to  prove  that  the  appliances 
for  ringing  were  not  at  all  times  reliable,  and  that  the  bell 
would  cease  its  revolutions  at  unexpected  times,  and  at 
other  times  it  would  revolve  around  upon  its  axis  with 
such  s])(»cd  as  to  ])revent  any  sound  being  made.  Upon  this 
l)art  of  the  case  there  was  a  shar])  conflict  in  the  evidence, 
not  so  much  as  to  tlie  condition  of  the  appliances,  as  to  the 
etl'ect  of  tlie  revolutions  of  the  bell.  There  was  some  evi- 
dence tc^nding  to  show  that  the  bell  was  being  rung  as  the 
engine  was  passing  through  the  yards,  running  at  a  speed 
from  live  to  ten  miles  an  hour,  while,  upon  the  other  hand, 
it  was  claimed  by  witnesses  that  the  bell  did  not  ring  and 
could  not  1)0  depended  upon  to  ring  at  all,  and  that  the  ap- 
pliances for  ringing  had  biHui  in  their  defective  condition 
for  some  considerable  time  before  the  accident,  and  had  so 
continued  until  the  following  day,  when  it  was  inspected. 
This  condition  it  Avas  claimed  was  fully  known  to  the 
agents  i\nd  employees  of  defendant  having  it  in  charge. 
While  the  evidence  upim  this  point  Avas  conflicting,  yet 
there  was  suftlcient  to  su])p()rt  a  finding  of  the  jury  either 
way.  Ui)on  this  feature  of  the  case  the  court  gave  the  fol- 
loAving  instruction  :  '^It  folloAvs  from  the  law  which  I  have 
given  you  that  the  sole  charge  of  negligence  upon  the  part 
of  defendant  made  by  the  plaintitf  to  which  you  should 
direct  your  attention  is  the  one  wherein  the  plaintiff 
charges  that  tbe  defe^clant  uegligeutly  failed  to  h^ve  tbe 
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bell  ringing  upon  the  engine  at  the  time  it  ran  over  the 
deceased.  If  you  find  that  the  defendant  was  negligent  in 
this  particular,  and  that  as  a  proximate  result  of  such 
negligence  Mr.  Uhlich  was  run  over  by  the  engine,  then 
you  should  direct  your  attention  as  to  whether  or  not  Mr. 
Uhlich  was  at  the  time  guilty  of  contributory  negligence 
upon  his  part,  about  which  you  are  hereinafter  instructed, 
the  burden  of  proof  being  upon  the  plaintiff  to  prove  by 
a  preponderance  of  the  evidence  that  at  the  time  of  the  ac- 
cident the  bell  upon  the  engine  was  not  ringing;  that  the 
defendant  was  guilty  of  negligence  in  its  failure  to  have 
the  said  bell  ringing  at  the  time;  that  as  a  proximate 
result  of  such  negligence  Mr.  Uhlich  was  killed;  that  plain- 
tiff has  sustained  injury  by  reason  of  his  death,  as  alleged 
in  the  petition,  and  the  auKmnt  of  damages  sustained 
thereby,  when  the  plaintiff  has  shown  these  facts,  she 
would  be  entitled  to  r(x*over  at  your  hands,  unless  the  evi- 
dence also  shows  that  ilr.  Uhlich,  deceased,  was  guilty  of 
contributory  negligence  upon  his  part,  such  negligence 
being  also  a  proximate  cause  of  the  injury  received; 
the  burden  of  the  proof  being  upon  defendant  to  prove  by 
a  preponderance  of  evidence  that  the  said  Uhlich  was 
guilty  of  such  contributory  negligence.  If,  however,  the 
plaintiff's  own  testimony  should  sliow  such  negligence 
upon  the  part  of  Uhlich,  then  no  burden  would  be  upon 
the  defendant  to  prove  the  same."  We  are  unable  to  dis- 
cover wherein  -this  instruction  did  not  submit  the  questicm 
involved  to  the  jury  in  as  favorable  a  light  as  defendant 
was  entitled  to,  and  the  verdict  thereon  will  have  to  be  ac- 
cepted as  final. 

We  have  read  all  the  instructions  with  care,  and  are  per- 
suaded that  every  right  of  defendant  was , carefully  pro- 
tected and  guarded,  and  that  there  is  no  ground  for  con- 
tention on  its  part  that  the  instructions,  as  a  whole,  were 
not,  at  least,  fair.  We  are  unable  to  find  anything  in  the 
record  of  the  evidence  by  which  we  can  say  that,  as  a  mat- 
ter of  law,  the  deceased  was,  or  was  not,  guilty  of  contribu- 
42 
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tory  negligence,  or  that,  as  a  matter  of  law,  defendant  was, 
or  was  not,  guilty  of  negligence.  The  whole  question  w^as 
therefore  left  to  the  decision  of  the  jury,  where  it  be- 
longed. 

The  briefs  presented  by  the  parties  cover  an  able  and  ex- 
haustive collation  of  authorities  upon"  the  questions  of  la'w 
contended  for,  but,  as  we  view  the  case,  the  verdict  of  the 
jury  necessarily  depended  upon  their  conclusion  as  to  the 
weight  of  the  evidence  submitted.  Tliere  is  no  contention 
that  the  court  erred,  as  against  defendant,  by  any  instruc- 
tion gi ,  ju,  nor  in  tlie  refusal  to  give  any  instruction  asked 
for  by  it. 

We  are  unable  to  detect  any  prejudicial  error  which  re- 
quires a  reversal  of  the  judgment  of  the  district  court.  It 
is  therefore 

Affirmed. 


Charles  Kiskman,  appellant,  v.  Hayden  Brothers,  ap- 
pellee. 

Filed  April  23, 1910.    No.  16,019. 

Personal  Injuries:  Evidence:  Remew.  Action  by  plaintiff  against 
defendant  for  damages  resulting  from  personal  injuries  caused 
by  a  fall  upon  the  sidewalk  by  reason  of  plaintiff  having  stepped 
upon  a  hidden  tomato  which  slipped  under  his  foot,  causing  the 
accident.  An  ordinance  of  the  city  of  Omaha,  in  which  the 
accident  occurred,  making  it  unlawful  for  any  person  to  throw 
or  leave  upon  the  sidewalk  of  the  city  any  straw;  rubbish,  or 
other  refuse  was  introduced  in  evidence,  but  there  was  no  evi- 
dence that  defendant  had  violated  any  provision  of  the  ordinance, 
or  was  in  any  way  responsible  for  the  presence  of  the  tomato 
upon  the  sidewalk.  Held,  That  the  verdict  and  judgment  in 
favor  of  defendant  should  be  affirmed. 

Am^EAL  from   the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.    Affinned. 

Weaver  &  Gillcr,  for  appellant. 

Smyth^  Umith  &  Schall,  contra. 
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Reese,  C.  X 

This  action  was  commenced  in  the  district  court  for 
Douglas  county.  Plaintiff's  claim  is  founded  upon  per- 
sonal injuries  alleged  to  have  been  caused  by  the  negligence 
of  the  defendant.  It  is  averred  in  the  petition  that  Hay- 
den Brothers  is  a  corporation  organized  under  the  laws  of 
the  state  of  Nebraska,  the  business  being  the  operation  and 
carrying  on  of  a  department  store,  in  the  city  of  Omaha ; 
that  one  entrance  to  tlie  grocery  department,  which  is  in 
the  basement,  is  by  means  of  an  elevator  between  the  side- 
walk and  the  store  building,  by  the  use  of  which  the  gro- 
ceries, fruits  and  vegetables  purchased  and  sold  are  car- 
ried to  and  from  the  rooms  of  the  department,  and  in 
making  such  transfer  the  merchandise  is  conveyed  to  and 
from  the  delivery  wagons  across  the  sidewalk;  that  in  vio- 
lation of  an  ordinance,  set  out  in  the  petition,  defendant 
negligently  allowed  and  permitted  the  sidewalk  at  and 
near  the  said  elevator  to  become  littered  with  straw  and 
other  substances,  and  "carelessly  and  negligently  per- 
mitted a  piece  of  green  tomato  to  be  and  remain  on  the 
sidewalk  underneath  the  hay,  straw  and  refuse. so  neg- 
ligently permitted  by  defendant  to  be  and  remain  upon 
said  sidewalk";  that  plaintiff  in  passing  on  and  along  said 
sidewalk,  as  was  his  right,  and  without  negligence  on  his 
part,  stepped  upon  some  hay  or  straw  which  had  been  al- 
lowed to  accumulate,  anxl  that  said  green  tomato,  being 
under  said  straw,  was  not  seen,  nor  was  its  presence 
known  by  plaintiff,  until  by  reason  of  his  weight  upon  said 
straw  and  tomato  the  tomato  was  crushed  and  slipped 
under  plaintiff,  and  he  was  thrown  upon  the  sidewalk,  re- 
ceiving severe  and  painful  injuries,  to  his  damage,  etc. 
Defendant  answered,  admitting  its  corporate  existence  and 
that  it  was  engaged  in  business  as  alleged,  denying  other 
allegations,  and  setting  out  at  some  length  the  method  by 
which  its  goods  and  wares  were  transported  into  and  from 
its  place  of  business  across  the  sidewalk  in  questiop,  but 
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which  need  not  be  further  referred  to.  The  reply  is  a  gen- 
eral denial.  A  jury  trial  was  had,  resulting  in  a  verdict 
and  judgment  in  favor  of  defendant,  and  from  which 
plaintiff  appeals. 

The  ordinance  referred  to  is  as  follows:  "Section  24. 
It  is  hereby  declared  unlawful  for  any  person  to  throw, 
drop,  place  or  sweep  upon  any  sidewalk  along  any  paved 
street  or  alley  in  the  city  of  Omaha,  or  to  throw,  drop, 
place  or  leave  in  any  gutter  of  any  paved  street  or  alley 
in  the  city  of  Omaha,  or  to  throw,  drop,  leave  or  place  upon 
the  pavement  of  any  street  or  alley  of  the  city  of  Omaha 
any  papers,  sweepings,  straw,  filth  or  rubbish  of  any  kind 
or  description,  or  to  throw,  place  or  leave  upon  any  side- 
walk, gutter  or  street  in  the  city  of  Omaha  any  dead  rat, 
or  other  dead  animal,  or  anything  which  may  cause  a  litter 
or  nuisance;  and  any  person  doing  any  such  unlawful  act, 
and  any  firm,  company  or  corporation  owning  or  occupy- 
ing any  store,  oflSce  or  other  building  in  the  city  of  Omaha 
who  shall  authorize,  permit  or  allow  any  sweepings,  paper, 
rubbish  or  other  thing  herein  specified  to  be  thrown,  placed 
or  left  upon  any  paved  street  or  alley  or  upon  any  side- 
walk or  in  any  gutter  of  any  paved  street  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall 
be  fined  in  any  sum  not  exceeding  one  hundred  (flOO)  dol- 
lars for  each  and  every  ofifense.  And  it  is  hereby  further 
declared  unhnvful  for  any  person,  firm,  company  or  cor- 
poration to  SAveep  or  authorize  or  permit  to  be  swept  in 
front  of  his  or  its  premises  any  sidewalk  in  front  of  any 
store,  ofHce  building  or  other  business  building  along 
any  paved  street  in  the  city  of  Omaha  between  the  hours 
of  8  o'clock  A.  M.  and  10  o'clock  P.  M.,  and  any  person  so 
sweeping  or  authorizing  or  alloAving  such  sweeping  of  any 
such  sidewalk  between  said  hours  of  8  o'clock  A.  M,  and 
10  o'clock  P.  M.  sliall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  fined  in  any  sum 
not  exceeding  ten  (|10)  dollars;  provided,  however,  that 
the  foregoing  provision  relating  to  sweeping  sidewalks 
shall  not  apply  to  sweeping  any  snow  which  may  fall  upon 
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or  accumulate  thereon/'    Thomas,  ReviNod  Ordinances  of 
the  City  of  Omalui,  di.  54,  sec.  24. 

The  evidence  discloses,  witliout  contradiction,  that  plain- 
tiff,  at  or  about  the  place  referred  to,  slipped  and  fell  upon 
the  public  sidewalk  and  received  a  very  severe,  painful 
and,  perhaps,  permanent  injury.     There  seeems  to  be  no 
doubt  about  this;  and  it  is  quite  well  established  that  his 
fall  was  caused  by  stepping;  upon  a  green  tomato  wiiich 
was  crushed  and,  under  his  weight,  slipped  upon  the  walk, 
and  that  the  injury  resulted  from  the  fall.    For  the  pur- 
poses of  this  case,  we  may  assume,  but  without  deciding, 
that  the  ordinance  in  question  was  violated  by  someone, 
that  its  viohition  imposed  a  liability  upon  the  guilty  party, 
the  proof  of  which  miglit  be  considered  evidence  of  negli- 
gence; that  plaintiff's  injury  occurred  adjacent  to  defend- 
ant's place  of  business,  and  near  where  it  received  and  sent 
out  its  merchandise,  and  yet  plaintiff  could  not  recover, 
owing  to  the  fact  that  the  evidence  failed  to  show  that  the 
tomato  was  left  upon  tlie  sidewalk  by  defendant  or  any 
of  its  employees.    We  have  searched  the  bill  of  exceptions 
throughout  and  are  unable  to  find  such  proof.    It  may  be 
that  the  fact  that  the  tcmiato  was  upon  the  sidewalk  in 
front  of  defendant's  place  of  business,  and  near  the  place 
of  receiving  and  sending  out  its  fruits  and  vegetables, 
might  be  considercnl  with  other  evidence  as  a  circumstance, 
if  unexplained,  in  support  of  the  claim  that  it  was  placed 
or  allowed  to  remain  there  by  defendant  or  its  employees. 
Yet,  in  view  of  the  fact  that  the  sidewalk  was  along  one  of 
the  principal  streets  of  the  city,  that  very  near  the  spot 
where  plaintiff  fell  other  dealers  in  the  same  character  of 
goods  were  engaged  in  business,  and  that  the  sidewalk 
was  in  common  and  continual  use  of  the  pedestrian  public, 
defendant  could  not,  upon  those  facts  alone,  be  held  to 
have  violated  the  ordinance.  The  burden  rested  upon  plain- 
tiff to  establish  by  a  preponderance  of  the  evidence  that 
defendant  had  been  guilty  of  some  act,  or  had  failed  to 
discharge  some  duty,  which  resulted  in  plaintiff's  injury. 
The  accident  was  a  very  unfortunate  one  for  plaintiff,  but 
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the  fact  of  the  injury,  alone,  witiiviut  proof  that  defend- 
ant was  in  some  way  responsible  for  it,  would  not  permit  a 
recovery  or  justify  a  judgment  against  it.  Defendant  may 
have  been  guilty  of  wnmg  and  proof  of  such  guilt  <mt  of 
reach  of  plaintiff,  yet  that  could  not  alter  the  legal  result. 

Complaint  is  made  of  two  instructions  given  the  jury, 
but  as  plaintiflf  could  not  recover  in  any  event,  for  want 
of  sufficient  evidence  to  sustain  a  verdict,  no  good  pur- 
pose could  be  subserv€*d  by  examining  them. 

The  judgment  of  the  district  court  is 

Affirmed. 


Adolph  Weilek  et  al.,  appeli.ees,  v.  E.  H.  Fischer  ep 

al.,  api»ellant.s. 

Filed  April  23, 1910.     No.  16,006. 

1.  Intoxicating  Liquors:   Application  for  License:    Appeal:    Partfes. 

The  provisions  of  chapter  50,  Comp.  St.  1909,  entitled  "Liquors", 
do  not  constitute  the  petitioners  who  sign  an  appUcation  for  a 
license  to  sell  intoxicating  liquors  either  proper  or  necessary 
parties  to  an  appeal  to  the  district  court  from  an  order  of  the 
licensing  board  granting  or  refusing  such  license. 

2.  :   :   :    Costs.    Where,  on  an  appeal  to  the  district 

court  from  an  order  granting  such  license,  the  signers  to  appli- 
cant's petition  are  not,  as  a  matter  of  fact,  made  parties  in  any 
way  thereto,  and  enter  no  appearance  therein,  the  district  court 
is  without  jurisdiction  to  order  the  costs  of  the  proceedings 
taxed  against  them. 

3. :    :    :    :  Relief  in  Equity.     Where  the 

district  court  without  jurisdiction  has  made  such  an  order,  it  is 
not  necessary  for  the  persons  affected  thereby  to  make  an  ap- 
plication to  that  court  to  retax  the  costs.  In  such  case  they  may 
maintain  a  suit  in  equity  to  enjoin  the  enforcement  of  the  void 
order  and  remove  the  apparent  cloud  cast  thereby  upon  the  title 
to  their  real  estate. 

Appeal  from  the  district  court  for  Otoe  county:  Har- 
vey D.  Teavis,  Judge.    Affirmed, 
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W.  W,  Wilson  and  T,  F,  A.  Willxams,  for  appellants. 
Pitzcr  d  Haytvard,  contra. 

Barnes,  J. 

Suit  in  equity  to  enjoin  the  collection  of  a  cost  bill  or- 
dered by  the  district  court  for  Otoe  county  to  be  taxed 
against  the  persons  who  signed  the  petition  of  an  applicant 
for  a  license  to  sell  malt,  spirituous  and  vinous  liquors, 
under  the  provisions  of  chapter  50,  Conip.  St.  1909,  en- 
titled "Liquors'^,  commonly  called  the  "Slocumb  Law." 
The  district  court  overruled  a  demurrer  to  the  plaintiffs' 
petition  and  rendered  a  judgment  thereon  for  the  relief 
prayed,  and  the  defendants  have  appealed. 

It  appears  that  the  defendants  elected  to  stand  upon 
their  demurrer  to  the  plaintiff's  petition  and  refused  to 
further  plead,  so  tlie  only  question  for  our  determination 
is  the  sufficiency  of  the  petition  to  entitle  the  plaintiffs 
to  the  relief  prayed  for.  The  petition  will  not  be  quoted 
in  full.  It  is  sufficient  to  say  that  it  is  alleged,  in  sub- 
stance, therein  that  upon  the  25th  day  of  April,  1907, 
one  Bernard  Carls  filed  with  the  proper  authorities  of 
the  village  of  Dunbar,  in  Otoe  county,  Nebraska,  his  peti- 
tion for  a  license  to  sell  intoxicating  liquors  for  the  en- 
suing year;  that  the  plaintiffs  signed  his  petition,  and 
declared  thereby  that  Bernard  Carls,  who  made  appli- 
cation for  a  license  to  sell  malt,  spiritucms  and  vinous 
liquors,  possessed  the  statutory  qualifications,  and  asked 
for  the  issuance  of  a  license  to  him,  according  to  the  law 
in  such  cases  made  and  provided;  that  the  applicant, 
Carls,  caused  the  statutory  notice  to  be  published,  filed 
the  proof  of  publication,  together  with  his  bond,  and  de- 
posited his  check  for  the  license  money  with  the  village 
board;  that  the  defendants  signed  a  remonstrance  to  the 
issuance  of  the  license  prayed  for,  and  a  hearing  was  had 
before  the  village  board,  at  which  time  the  applicant  and 
the  defendants  herein  appeared,  and  were  represented  by 
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coimsol ;  that  plaintiffs  did  not  api>ear,  and  were  not 
r«'present(»d  either  by  counsel  or  in  person  in  the  pro- 
ceedings taken  tlierein;  that  at  the  eonclnsion  of  the 
hearinjj:,  and  upon  May  22,  1907,  the  village  board  made 
its  record  in  the  case,  overruling  the  remonstrance  and 
sustaining  the  applicant's  petition,  and  thereupon  or- 
dered that  a  license  to  sell  malt,  spirituous  and  vinous 
liquors  should  be  granted  to  IJernard  Carls;  that  those 
of  the  defendants  who  remonstrated  to  the  issuance  of 
tlie  license  tibnl  a  notice  of  apjH^al,  entitled :  "In  the  mat- 
ter of  the  application  of  Bernard  Carls  for  license  to  sell 
malt,  spirituous  and  vinous  liquors.-'  The  notice  of  ap- 
l)eal  was  directed  to  the  chairman  and  board  of  trustees, 
to  the  village  clerk,  and  to  the  applicant,  and  by  it  ex- 
ception Avas  taken  to  the  granting  of  license  to  said  ap- 
l)licant.  That  the  appeal  was  perfected  and  the  remon- 
strators  caused  tlie  same  to  be  docketed  in  the  district 
court  for  Otoe  county  under  the  following  title:  "In  the 
matter  of  the  application  of  Bernard  Carls  for  a  license 
to  sell  malt,  spiritufMis  and  vinous  liquors'';  that  in  the 
hearing  upon  the  appeal  in  the  district  court  tlie  appli- 
cant, the  board  of  the  village  of  Dunbar,  and, the  remon- 
strators  alone  appeared,  and  were  represented  by  counsel; 
that  none  of  the  plaintitTs  herein  entered  any  api>earance, 

nor  were  they  represented  by  counsel,  nor  did  they  take 
any  part  in  the  proceedings  in  the  district  court;  that  on 
the  submission  of  the  case  in  that  ccmrt  the  order  of  the 
village  board  was  reAcrsed  and  the  applicant's  license  was 
ordered  canceled;  and  tliereafter,  and  on  the  1st  day  of 
July,  1907,  the  court  made  the  following  order:  "Now 
on  this  1st  day  of  July,  1907,  it  being  a  day  of  the  May, 
1907,  term  of  said  court,  the  parties  herein  being  in  court 
by  th(nr  respective  attorneys,  this  cause  is  called  for  trial, 
and  now  the  court,  having  examined  all  of  the  evidence 
herein  and  listened  to  the  argument  of  counsel,  finds  the 
issues  in  this  case  in  favor  of  the  remonstrators  and 
against  the  applicant  and  petitioners,  the  action  of  the 
village  board  of  the  village  of  Dunbar  in  granting  a 
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liquor  license  to  Bernard  Carls  is  vacated  and  set  aside, 
and  it  is  ordered  and  adjudged  that  the  costs  of  this  case 
be  taxed  to  the  petitioners.  Tlie  court  finds  specially,  in 
addition  to  the  general  findings,  that*  there  was  not  the 
required  number  of  bona  fide  resident  fi'eeholders  on  the 
petition,  to  all  of  whicli  said  petitioners  and  said  appli- 
cant Bernard  Carls  except,  and  40  days  from  the  rising 
of  the  court  are  given  to  prepare  and  serve  a  bill  of  ex- 
ceptions, bond  fixed  at  double  the  costs.  And  now  on 
this  2d  day  of  July,  1907,  tliis  cause  coming  on  further 
to  be  heard  on  the  motion  for  a  new  trial  filed  herein,  the 
court  on  consideration  thereof  overruled  tlie  same,  to 
which  applicant  and  petitioners  except'' — that  on  the  2d 
day  of  July,  1907,  the  term  of  the  district  court  adjourned 
without  day ;  tliat  prior  to  the  time  of  the  adjournment 
of  court  the  plaintiffs  herein  had  no  knowledge  of  the  en- 
try of  any  order  which  in  any  way  affected  them;  that 
the  plaintiffs  Iiad  employed  no  counsel,  and  no  one  was 
present  in  court  who  had  any  authority  to  bind  them  by 
any  agreement,  or  in  any  manner  whatever,  and  that  the 
court  was  without  jurisdiction  to  make  anv  order  or 
render  any  judgment  against  them;  that,  pursuant  to 
said  order,  the  clerk  taxed  the  costs  incurred  in  the  dis- 
trict court  upon  appeal,  and  also  all  costs  incurred  at  the 
hearing  before  the  village  board,  to  the  plaintiffs;  tliat 
the  costs  so  taxed  included  one  item  of  |262.50  for  the 
bill  of  exceptions  ordered  by  the  remonstrators,  and  other 
costs,  such  as  docket  and  witness  fees,  aggregating  the 
sum  of  ^432.20,  no  single  item  of  which  was  actually  in- 
curred by  tlie  plaintiffs.  It  was  further  alleged  that  the 
defendants   were   demanding   the   issuance   of   executiim 

by  the  defendant,  the  clerk  of  the  district  court,  to  be  de- 
livered to  the  defendant  sheriff  for  collectiou  from  the 
property  of  the  plaintiffs;  that  the  clerk  and  sheriff  were 
proceeding  to  comply  Avith  the  demands  of  the  defend- 
ants; that  the  plaintiffs  are  property  owners  and  free- 
holders of  Otoe  county;  that  by  reason  of  the  said  order 
directing  the  clerk  to  tax  said  costs  to  them,  and  the 
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entry  so  made  by  him,  an  apparent  lien  or  charge  is 
created  against  their  property,  which  is  a  cloud  upon 
their  title  to  the  same.  The  petition  concluded  with  a 
prayer  for  the  cancelation  of  that  portion  of  the  pretended 
judgment  which  directed  the  taxation  of  costs  against 
them,  that  it  be  lield  to  be  void  -as  against  them,  and  not 
in  any  way  a  lien  or  charge  against  their  property;  that 
the  defendants  be  enjoined  from  attempting  to  collect  the 
said  costs  from  or  out  of  their  property,  and  for  general 
equitable  relief. 

It  is  contended  by  the  defendants  that  the  proceeding 
to  obtain  the  license  in  question  was  instituted  by  the 
plaintiffs;  that  the  litigation*  was  carried  on  by  them,  or 
that  they  had  in  law  become  parties  to  the  proceeding  in 
the  district  court,  and  that  therefore  the  order  of  the 
cimrt  directing  the  clerk  to  tax  all  of  the  costs  made  in 
tliat  court  and  before  the  village  board  to  them  was  not 
void,  but  was  the  proper  order  to  be  made  in  such  a  pro- 
ceeding. There  is  tlius  presented  for  our  determination 
the  question  as  to  whether  the  persons  who  merely  sign 
the  i)etiti(m  of  an  applicant  for  license  to  sell  malt, 
spirituous  and  vinous  liquors  under  the  provisions  of  the 
Slocumb  law,  who  take  no  further  part  and  have  no  fur- 
ther interest  in  the  subsequent  proceeding,  are  either 
proper  or  ntM'cssiiry  parties,  and  whether  the  plaintiffs  in 
this  case  were  made  parties  on  the  appeal  to  the  district 
court.  It  must  be  conceded  that  unless  the  petitioners 
were  in  fact,  or  as  a  matter  of  law,  parties  to  the  appeal, 
tlie  district  court  was  without  jurisdiction  to  order'  the 
costs  taxed  to  them. 

A  proceeding  to  obtain  a  license  to  sell  malt,  spiritu- 
ous and  vinous  liquors  is  a  special  proceeding,  and  is 
regulated  wholly  by  diapter  50  of  the  Compiled  Statutes. 
It  is  provided  in  that  chapter  that  such  a  license  may  be 
issued  by  the  licensing  board,  whether  it  be  the  county 
commissioners  of  a  county  or  the  mayor  and  council  of 
an  incorporated  city  or  village,  if  deemed  expedient  upon 
the  application  by  petition  of  a  majority  of  the  resident 


Vol.  86]  JANUARY  TERM,  1910.  619 


Wellep  y.  Fischer. 


freeholders  of  the  town,  if  the  county  is  under  township 
organization,  and,  if  not  under  township  organization, 
by  a  majority  of  the  resident  freeholders  of  the  precinct 
where  the  sale  of  such  liquor  is  proposed  to  take  place, 
and,  in  case  of  an  incorporated  city  or  village,  by  a  ma- 
jority of  the  resident  freeholders  of  the  ward,  setting 
forth  that  the  applicant  is  a  man  of  respectable  character 
and  standing  and  a  resident  of  the  state,  and  praying  that 
a  license  may  be  issued  to  him.  The  law  further  provides 
that,  after  the  filing  of  such  a  petition  by  the  applicant, 
no  action  shall  be  taken  thereon  until  at  least  two  weeks' 
notice  has  been  given,  and  after  such  notice,  if  tliere  be 
no  objections  in  writing  made  and  filed  to  tlie  issuance  of 
the  license,  and  all  of  the  other  provisions  of  chapter  50 
have  been  complied  with,  it  may  be  granted.  It  is  fur- 
ther provided  tliat  if  there  be  any  objections,  prottsst  or 
remonstrance  filed  in  the  office  where  the  application  is 
made  against  the  issuance  of  the  license,  and  if  it  shall 
be  satisfactorily  proved  that  the  applicant  for  the  license 
has  been  guilty  of  the  violation  of  any  of  the  provisions 
of  that  chapter  within  the  space  of  one  year,  or  if  any 
former  license  granted  to  the  applicant  shall  have  been 
revoked  for  any  misdemeanor  against  the  laws  of  this 
state,  then  the  board  shall  refuse  to  issue  such  license. 
Section  4,  ch.  50,  provides:  "On  the  hearing  of  any  case 
arising  under  the  provisions  of  the  last  two  sections,  any 
party  interested  shall  have  process  to  compel  the  attend- 
ance of  witnesses  who  shall  have  the  same  compensation, 
as  now  provided  by  law  in  the  district  court,  to  be  paid 
by  the  party  calling  said  witnesses.  The  testimony  on 
said  hearing  shall  be  reduced  to  writing  and  filed  in  the 
office  of  application,  and  if  any  party  feels  himself  ag- 
grieved by  the  decision  in  said  case  he  may  appeal  there- 
from to  the  district  court,  and  said  testimony  shall  be 
transmitted  to  said  district  court  and  such  appeal  shall 
be  decided  by  the  judge  of  such  court  upon  said  evidence 
alone.'' 
It  thus  appears  that  the  right  of  appeal  is  accorded  to 
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none  but  a  party  interested,  and  it  seems  clear  to  us  that 
the  petitioners  are  not  interested  parties  within  the  mean- 
ing of  tlie  statute.  One  of  the  main  purposes  of  the 
Slooumb  law  was  to  estahlisli  loeal  option  in  tlie  matter  of 
the  license  and  sale  of  intoxicating  liquors.  Hence,  it 
r(»quires,  in  some  castas,  a  majority  of  the  resident  free- 
holders of  the  governmental  subdivision  in  which  license 
is  to  be  granted  to  sign  the  applicant's  petition,  while  in 
other  subdivisions  it  recpiires  a  petition  signed  by  at  least 
30  of  its  resident  freeliolders,  as  an  expressi<m  of  local 
sentiuH-nt,  and  to  ccmfer  jurisdiction  upon  the  licensing 
])oard  to  act  upon  the  application.  The  mere  signing  of 
the  i)etition  does  not  constitute  the  petitioners  applicants, 
in  the  sense  of  the  word  as  used  in  the  statutes.  As  soon 
as  the  petition  is  filed,  the  signers  have  no  further  in- 
ter(\st  in  the  matter,  and  the  proceeding  from  thence- 
forth is  one  between  the  applicant  and  the  objectoi-s,  if 
any,  to  liis  application.  If  objection  is  filed  and  the  st^ite- 
ments  in  the  petition  are  denied,  the  burden  is  upon  the 
applicant,  not  the  [)etitioners,  to  prove  by  competent  evi- 
dence that  his  ap])lication  is  signed  by  the  required  num- 
ber of  qualified  i>(*titi oners,  and,  if  he  fails  to  do  so,  the 
license  must  be  refused.  Brown  v.  Lutz,  36  Neb.  527; 
Brink  worth  v,  Shrmhecl\  77  Neb.  71.  In  order  to  au- 
thorize the  issuance  of  a  license,  it  must  also  appear  that 
the  api)licant  is  the  real  party  in  interest.  In  re  Applica- 
tion of  Kruy,  72  Neb.  576.  In  In  re  Thompscn,  84  Neb. 
67,  it  was  said :  "Must  the  petitioners  have  personal 
knowledge  that  the  applicant  is  a  man  of  resi^ectable 
cliaracter  and  standing  in  the  community?  Four  only 
of  the  petit i<mers  were  ac(]uainted  with  the  applicant. 
The  statute  does  not  require  the  petitioners  to  have  such 
knowledge.  If  the  allegation  in  the  petition  with  refer- 
ence to  cliaracter  is  not  denied,  the  excise  board  will  gen- 
erally accept  that  statement  as  true;  if  traversed,  the 
applicant,  and  not  the  petitioners,  must  make  the  proof." 
Again,  it  can  hardly  be  contended  that,  if  the  appli- 
cant upon  an  adverse  ruling  by  the  licensing  board  sliould 
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decline  to  appeal,  tlie  petitioners  would  have  tliat  right, 
and  thus  compel  the  issuance  of  a  license  to  one  who  no 
longer  desires  to  procure  it.  So  we  are  of  opinion  that 
ordinarily  the  petitioners  are  neither  proper  nor  neces- 
sary parties  to  any  of  the  proceedings  sul)se<]uent  to  sign- 
ing the  petition  of  the  applicant.  In  so  holding  we  have 
not  overlooked  our  former  decisions,  which  hold  that  a 
member  of  the  licensing  board  who  signs  the  applicant's 
petition  is  disqualified  to  vote  on  the  question  of  grant- 
ing the  license.  We  again  approve  of  what  is  said  in 
those  opinions,  but  we  are  all  agreed  that  the  foundation 
for  the  rule  there  announced  is  not  that  the  signing  of 
the  application  makes  the  signers  parties  to  the  proceed- 
ings within  the  meaning  of  the  statute;  but,  by  becoming 
a  petitioner,  a  member  of  the  board  disqualified  himself 
to  pass  upon  the  merits  of  his  own  petition. 

It  is  alleged  in  the  plaintiffs'  petition  that  they  were 
not  made  parties  to  the  appeal,  and  that  the  title  in  the 
district  court  was:  "In  the  matter  of  the  application  of 
Bernard  (.^arls  to  sell  malt,  spirituous  and  vinous  liquors" 
— that  the  notice  of  appeal  was  directed  to  the  chairman 
and  board  of  trustees,  to  the  village  clerk  of  the  village 
of  Dunbar,  and  to  the  applicant;  that  plaintiffs  had  no 
notice  of  the  matter  of  the  appeal,  and  had  no  knowledge 
that  any  order  was  entered  against  them  by  the  district 
court  for  Otoe  county  until  after  the  adjournment  of  the 
term  at  which  the  appeal  was  heard.  These  allegations 
were  admitted  by  the  demurrer  of  the  defendants,  and  so 
it  clearly  appears  that  the  plaintiffs  herein  were  not  in 
fact  made  parties  to  the  proceeding  in  the  district  court. 
It  is  also  alleged,  and  is  admitted  by  the  demurrer,  that 
they  took  no  part  in  such  proceedings;  that  no  appear- 
ance was  ever  entered  for  them  in  that  court,  and  for 
these  reasons,  if  for  no  other,  the  district  court  was  with- 
out jurisdiction  to  make  any  order  which  would  bind 
them  in  that  proceeding.  We  are  therefore  of  opinion 
that  so  much  of  the  order  of  the  district  court  as  directed 
the  clerk  to  tax  the  costs  of  the  appeal,  of  the  bill  of  ex- 
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icptioiis,  and  of  the  hearing  l>efore  the  licensing  board, 
to  the  i^etititmers  was  absolutely  void. 

Ft  is  further  contendinl  by  the  defendants  that  plain- 
tiffs have  mistaken  their  renunly;  that  they  should  have 
applied  to  the  district  court  for  a  retaxation  of  the  costs; 
that,  having  failed  to  do  so,  they  cannot  maintain  the 
present  actit)n.  If  the  district  court,  as  above  stated, 
was  without  jurisdiction  to  make  the  order  taxing  the 
costs  to  the  petitioners,  the  plaintiffs  herein,  such  an  ap- 
plication was  not  n(H*essary  on  their  part  as  a  protection 
to  their  rights.  If  they  had  made  such  an  applicaticm,  no 
doubt  the  defendants  would  contend  that,  by  so  doing, 
they  gave  the  district  court  jurisdiction.  Without  de- 
termining that  questi(m,  it  is  sufficient  to  say  that  they 
were  not  recjuired  to  take  any  steps  in  that  proceeding  by 
which  it  could  be  claimed  they  liad  entered  an  appear- 
ance and  submitted  to  the  jurisdiction  of  the  district 
court.  The  order  being  void  as  to  them,  they  could 
safely  ignore  it,  and  by  a  proper  proceeding  enjoin  its 
enforcement.  Tlie  p(»titi(m  herein  sets  forth  that,  al- 
though the  or<h»r  is  void,  it  is  an  apparent  lien  or  cloud 
upon  the  title  to  their  real  estate,  and  that  the  defendants 
are  proceeding  to  wrongfully  subject  plaintiffs'  property 
to  the  pjiyment  of  the  costs  mentioned  in  said  order.  This 
is  sufficient  to  confer  jurisdiction  upon  a  court  of  equity 
to  grant  the  relief  i)rayed  for. 

We  are  tlierefore  of  opinon  that  the  plaintiffs'  petition 
stated  a  cause  of  action;  that  the  demurrer  thereto  was 
properly  sustained;  that  the  judgment  of  the  district 
court  was  right,  and  it  is  therefore 

Affirmed. 


■TF 
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Trinidad  Asphalt  Manufacturing  Company,  appellee, 
v.  buckstaff  brothers  manufacturing  company, 
appellant. 

Filed  Apbil  23, 1910.     No.  16,009. 

1.  Executory   Contract:    Breach:     Damages.     "Where   a  contract  is 

executory,  one  party  has  the  legal  right  io  stop  performance  on 
the  other  side  by  an  explicit  direction  to  that  effect,  subjecting 
himself  to  such  damage  as  will  compensate  the  other  party  for 
being  stopped  in  the  performance  of  his  part  at  that  stage  in 

* 

the  execution  of  the  contract."    Backes  v.  Bchlick,  82  Neb.  289. 

2.  Sales:   Non acceptance:    Damages.    Where  a  buyer  wrongfully  neg 

lects  or  refuses  to  accept  and  pay  for  goods  under  an  executory 
contract  for  sale,  the  seller  may  maintain  an  action  against  him 
for  damages,  and  the  measure  of  damages  is  the  loss  directly  and 
naturally  resulting  in  the  ordinary  course  of  events  from  the 
breach  of  the  contract.  Ordinarily  it  is  the  difference  between 
the  contract  price  and  the  market  price  at  the  time  and  place 
where  the  goods  ought  to  have  been  accepted. 

3.  Depositions:  Filing:   Neglect  of  Clerk.     Where  a  deposition  has 

been  actually  delivered  to  the  clerk  of  the  district  court  for  filing 
a  sufficient  length  of  time  before  the  trial,  the  fact  that  the  clerk 
failed  to  place  a  filing  mark  upon  the  wrapper  could  not  deprive 
the  party  filing  of  the  right  to  usfe  the  deposition. 

4.  Sales:   Countermanp:    Waiver.    Where,  after  a  buyer  had  counter- 

manded an  order  for  goods,  the  seller  refused  to  recognize  the 
countermand  and  delivered  the  goods  according  to  contract,  and 
the  buyer,  when  notified  by  the  carrier,  went  to  the  station  and 
took  a  portion  of  the  goods  for  the  purpose  of  testing  the  same, 
he  thereby  treated  the  contract  as  still  being  in  force,  and  waived 
the  countermand;  his  action  being  inconsistent  with  his  con- 
tention that  the  contract  was  not  then  in  effect. 

5. :    Nonacceptance:    Action  for  Price:    Instructions.    Where 

the  seller  in  an  executory  contract  for  the  sale  of  goods  which 
were  delivered  to  a  carrier  for  the  buyer  receives  notice  that  the 
buyer  will  not  accept  the  goods,  and,  notwithstanding  such  notice, 
brings  an  action  against  the  buyer  for  goods  sold  and  delivered. 
It  is  error  to  instruct  the  jury  that,  if  they  find  for  plaintiff,  he  is 
entitled  to  recover  the  purchase  price  of  the  goods,  since  the 
allegations  of  the  petition  as  to  sale  and  delivery  and  the  proof 
do  not  agree. 
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6.  :    :    Remedy.    Where  title  to  goods  has  not  passed,  and 

where  the  contract  is  executory,  the  only  remedy  of  the  sell»?r, 
where  the  buyer  refuses  to  accept  the  goods,  is  to  sue  for  his 
damages  for  breach  of  the  contract. 

Ari»EAL  from  the  district  court  for  Lancaster  count}*: 
Lincoln  FitosT,  Judge.     Reversed. 

Charles  O,  M'hedon,  for  appellant. 
Robert  aS.  Mochett,  eontra. 

Letton,  J. 

This  action  was  brought  to  recover  the  sum  of  ?215, 
with  interest,  alleged  to  be  due  upon  a  written  contract 
for  tlie  nianufactuie  of  roofing.  Omitting  unessential 
details,  tlie  contract  is  as  follows:     '^Date  1-19-05.    No. 

.      Trinidad    Asphalt    Mfg.    Co.,    St.    L(mis,    Mo. 

riease  ship  lUickstatl*  Rros.  Mfg.  Co.    When  April  1st  05 

at  Lincoln,  Neh.    Terms  30  days,  2^  10  days;  via . 

Delivered  F.  ().  R.  St.  Louis."  100  rolls  5  ply  Shellap 
roofing,  per  roll,  $2.15.  This  order  is  not  subject  to 
cancelation.  Salesman,  J.  C.  Hitzman.  (Signed)  Ruck- 
staff  Bros.  Mfg.  Co." 

The  petition  avers  that  at  the  time  of  taking  the  order 
the  vendee  was  notified  hy  the  salesman  that  the  sales  of 
this  particular  grade  of  roofing  were  so  small  that  it  was 
not  carried  in  stock.  It  further  alleges  that,  after  the 
contract  was  entered  into  for  the  sale  of  the  rooting,  it 
was  manufactured  by  the  jdaintiff,  and  was.  shipped  ac- 
coi'ding  to  the  contract,  but  that  defendant  refuses  to  pay 
the  amount  due. 

The  answer  admits  that  the  vendee  ordered  the  roofing 
at  the  price  si)ecified  in  the  petition,  but  alleges  that  it 
relied  upon  certain  material  representations  as  to  the 
quality  of  the  roofing;  that  a  short  time  afterwards  it 
ascertained  that  these  representations  were  false,  and 
that  on  the  15th  of  March,  1905,  it  countermanded  the  or- 
der, notified  the  vendor  not  to  deliver  the  roofing,  and 
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that  it  would  not  receive  it;  and  further  alleges  that  it 
has  never  received  or  accepted  the  same. 

The  evidence  shows  that  the  roofing  was  ordered  in 
January  to  be  delivered  upon  the  1st  of  April ;  tliat  the 
order  was  distinctly  and  positively  countennanded  by 
letter  on  March  15;  that  on  April  1  the  vendor  delivered 
the  roofing  to  the  Chicago,  Burlington  &  Quincy  Railway 
Company,  a  common  carrier  at  St.  Louis,  ilissouri,  ac- 
cording to  the  contract;  and  that  the  roofing  was  de- 
livered at  the  station  of  the  carrier  in  Lincoln,  Nebraska, 
soon  afterwards.  Except  as  to  the  quality  of  the  roofing, 
the  only  nmterial  fact  disputed  is  whether  or  not  the 
salesman  told  the  purchaser  at  the  time  of  the  order  that 
the  goods  were  not  kept  in  stock,  but  were  manufactured 
as  ordered.  Mr.  Huckstaff  testifies  he  was  told  the  goods 
were  in  stock  and  could  be  shipped  any  time,  but  that  he 
told  the  plaintiflf's  agent  that  he  could  not  use  it  until 
April  1,  while  the  salesman  testifies  he  said  this  grade 
was  only  made  up  when  ordered. 

The  principal  question  presented  by  the  bri<*fs  is 
whether  the  plaintiff  is  entitled  to  sue  upon  the  contract 
and  recover  the  purchase  price  of  the  goods  sold,  when 
the  vendee  specificallj'  countermanded  the  order  before 
delivery,  and  notified  the  vendor  that  it  would  not  accept 
the  same.  The  plaintiff  contends  that  this  is  a  ccmtract 
for  goods  to  be  specially  manufactured  for  the  buyer, 
while  defendant  considers  it  an  ordinary  executory  con- 
tract for  the  sale  of  goods.  Taking  the  position  of  the 
plclintiff  as  disclosed  by  the  evidence  on  its  behalf,  the 
roofing  ordered  was  one  of  its  usual  grades,  made  up  ac- 
cording to  certain  fixed  specifications,  and  sold  as  an 
ordinary  article  of  trade  to  any  person  who  desired  to 
purchase.  There  was  no  special  condition  or  requirement 
in  the  order.  It  was  for  an  article,  a  sample  of  which 
had  been  shown  to  the  buyer,  and  as  to  which  it  was  a 
matter  of  indifference  ito  him  whether  it  was  tlien  on  hand 
or  had  to  be  manufactured.  It  was  made  up  before  the 
43 
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counterDiand,  so  that  the  situation  at  that  time  was  the 
saiiie  as  if  the  gowls  liad  been  in  stock,  save  perhaps  with 
regard  to  the  marketable  quality  of  goods  of  such  nature. 
The  case  was  similar  to  an  order  for  lumber,  still  in  the 
tree,  or  for  flour,  yet  unground,  or  hops,  still  ungathered, 
or  shingles,  not  sawed  at  the  time  the  order  was  given, 
but  countermande<l  after  manufactured,  and  before  the 
time  for  delivery.  Where  goods  have  been  ordered  from  a 
manufacturer,  and  during  the  process  of  manufacture, 
or  before  the  order  has  been  made  up,  the  order  is  can- 
celed; or  wiiere  goods  have  been  ordered  from  a  whole- 
saler, and  before  tlie  goods  are  delivered,  either  to  the 
carrier  or  to  the  purchaser,  the  buyer  directly  counter- 
mands the  order,  and  notifies  the  seller  that  he  will  not 
romply  with  the  contract  nor  accept  the  goods,  the  law  is 
well  settled  by  prior  adjudications  in  this  court,  as  well 
as  by  many  decisions  of  other  courts  in  England  and  in 
(his  country,  that  tlie  purchaser  under  such  an  executory 
contract  of  sale  may  always  countermand  or  cancel  his 
order  by  a  direct  declaration  to  that  effect  to  the  vendor, 
although  he  thereby  makes  himself  liable  to  respond  in 
damages  to  the  otlier  party  for  whatever  loss  he  has  suf- 
fered by  reason  of  the  (countermand  having  been  given  at 
tliat  time,  or  at  that  stage  in  the  progress  of  the  execution 
(if  the  contract.  The  remedy  of  the  injured  party  is  an 
actiim  for  a  breach  of  the  contract,  and  not  one  upon  the 
contract  for  goods  sold,  or  for  labor  and  materials.  2 
Mechem,  Sales,  sec.  1092.  Mr.  Mechem  cites  cases  show- 
ing that,  in  many  jurisdictions,  "he  is  entitled  to  pursue 
liis  remedy  at  once,  the  direction  of  the  defendant  not  to 
i:roceed  being  equivalent,  for  this  purpose,  to  an  absolute 
physical  prevention  by  the  defendant'',  though  other  courts 
hold  that  he  must  await  the  time  for  delivery  or  com- 
pletion of  the  contract.  See  note  4  to  section  1089,  2 
Mechem,  Sales. 

In  this  state  this  rule  was  first  announced  in  Funke  v. 
Allen,  54  Neb.  407,  overruling  a  dictum  in  Lincoln  Shoe 
Mfg.  Co.  V.  Sheldon,  44  Neb,  279.    The  rule  in  the  Funke 
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case  has  been  followed  in  Western  Union  Telegraph  Co. 
V,  Nye  &  Sclmeider  Co,,  70  Neb.  251,  259;  Murphy  Co.  v. 
Exchange  Nat.  Bank,  76  Neb.  573;  Baches  v,  Schlicky  82 
Neb.  289;  Hixon  Map  Co,  v,  Nebraska  Post  Co.,  5  Neb, 
(Unof.)  388.  The  case  in  tliis  state  most  nearly  con- 
forming in  its  facts  to  the  instant  case  is  Murphy  Co.  v. 
Exchange  Nat.  Bank,  supra.  In  this  case  an  order  had 
been  given  by  a  bank  for  250  calendars  and  calendar 
tubes  to  be  delivered  on  or  about  December  1.  The  order 
was  countermanded  in  April,  but  the  seller  refused  to 
abide  by  it,  and  the  goods  were  shipped  and  refused.    An  -| 

action  was  brought  for  the  contract  price.     It  was  held  \*^ 

that  the  vendor  had  a  right  of  action  for  damages  for 
breach  of  the  contract,  but  not  a  right  of  action  upon  the 
contract  for  the  agreed  price  of  the  goods.    A  similar  con-  ^| 

dition  existed  in  Hixon  Map  Co.  i\  Nebraska  Post  Co., 
supra.  That  this  is  the  general  rule  is  established  by  the 
following  cases  in  other  jurisdictions.  Gibbons  v.  Bente, 
51  Minn.  499,  22  L.  R.  A.  80;  Roehm  v.  Horst,  178  U.  S.  1; 
Hinckley  v.  Pittsburgh  Bessemer  Steel  Co.j  121  U.  S.  264. 
8ee,  also,  cases  cited  in  Funke  v.  Allen,  supra, 

A  case  from  another  state,  almost  identical  with  this 
in  principle,  is  Unexcelled  Fireworks  Co,  v,  Polites,  130 
Pa.  St.  536,  17  Am.  St.  Rep.  788,  where  a  quantity  of 
fire-works  had  been  ordered  early  in  the  year  from  the 
manufacturer.  After  the  goods  were  made  up,  but  be- 
fore shipment,  the  order  was  countermanded,  but  the 
goods  were  shipped  as  ordered.  Defendant  refused  to 
receive  them  from  the  carrier,  and  plaintiff  stored  them 
subject  to  defendant's  order.  The  action  was  on  the  con- 
tract to  recover  the  price,  but  the  court  lield  that  the  ac- 
tion could  not  be  for  the  price,  but  for  special  damages 
for  the  refusal  to  receive  the  goods.  2  Mechem,  Sales, 
sees.  1689,  1699-1703;  also,  note  c.  to  Todd  v.  Gamble,  52 
L.  R.  A.  246  (148  N.  Y.  342).  That  this  is  the  generally 
accepted  rule  is  evidenced  by  section  50  of  the  English 
statute  codifying  the  law  relating  to  the  sale  of  goods, 
ch.  71,  pt.  V,  56  and  57  Victoria,  which  is  as  follows: 
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*'(1)  Wliere  tlie  l)uyer  wrongfully  neglecjts  or  refuses  to 
accept  and  pay  for  the  goods,  the  seller  may  maintain  an 
action  against  him  for  damages  for  nonacceptance.  (2) 
The  measure  of  damages  is  the  estimateil  loss  directly  and 
naturally  resulting,  in  the  ordinary  course  of  events, 
from  the  buyer's  breach  of  contract.  (3)  Where  there  is 
an  available  market  for  the  g<J<)ds  in  question,  the  meas- 
ure of  damages  is  prima  facie  to  be  ascertained  by  the 
diflference  between  tlie  contract  price  and  the  market  or 
current  price  at  tlie  time  or  times  when  the  goods  ought 
to  have  been  accepted,  or,  if  no  time  was  fixed  for  accept- 
ance, then  at  the  time  of  the  refusal  to  accept." 

There  being  no  dispute  in  the  evidence  as  to  the  coun- 
termand, we  are  of  opinion  that  the  fifth  instruction  to 
the  jury  tliat,  *Mf  you  find  from  the  evidence  that  said 
goods  were  specially  manufactured  for  defendant,  and 
that  they  had  been  manufactured  prior  to  the  time  that 
defendant  countermanded  the  order,  then  plaintiff  is  en- 
titled to  recover  herein  the  amount  sued  for,"  unless  they 
found  false  representations  had  been  made  to  defendant 
and  relied  upon,  was  erronetms,  not  being  in  harmony 
with  these  settled  principles. 

Defendant  next  contends  that  the  court  erred  in  over- 
ruling its  objecti(ms  to  the  reading  of  the  deposition  of 
J.  G.  Ilitziiian,  for  tlie  reason  that  it  had  not  been  filed 
one  dav  before  the  trial.  Testimonv  was  taken  with  ref- 
erence  to  the  fact  of  filing,  and  it  was  shown  that  the 
deposition  had  been  delivered  to  the  clerk  of  the  district 
court  and  the  filing  stamp  placed  upon  the  outside  of  the 
envelope  upon  the  28th  day  of  April,  and  that  the  trial 
was  begun  on  the  1st  of  May.  The  mere  fact  that  the 
clerk  omittc^d  to  place  a  filing  mark  upon  the  inner  wrap- 
per is  not  material.  If  the  deposition  was  actually  filed 
in  the  clerk's  office  on  the  28th  of  April,  the  plaintiff 
could  not  be  deprived  of  the  right  to  use  it  merely  on  ac- 
count of  the  failure  of  the  clerk  to  mark  the  date  of  the 
filing.    W$  tbinls  th^  court  was  justified  iu  allowing;  the 
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deposition  to  be  read.  State  v.  Board  of  .Commissioners, 
60  Neb.  566;  Wathins  v,  Bugge,  56  Neb.  615. 

Shortly  after  being  notified  by  the  railroad  company 
that  the  goods  had  arrived,  Mr.  IJuckstaflf  went  to  the 
railroad  station,  opened  a  roll,  cut  off  a  piece,  took  it  to 
his  office  and  tested  it  by  holding  it  before  an  open  fire 
with  a  thermometer;  and  he  testified  that,  when  the  ther- 
mometer registered  112  degrees,  the  shells  on  the  roofing 
commenced  to  slide  off.  Plaintiff  contends  that  this  con- 
duct was  inconsistent  with  the  countermand,  and  was  an 
acceptance  of  the  goods.  The  court  on  this  brancli  of  the 
case  gave  the  following  instruction,  which  is  assigned  as 
error:  "It  appears  that  the  defendant,  after  writing  the 
letter  to  plaintiff  countermanding  the  order  for  the  goods 
in  controversy,  went  to  the  railroad  station  where  the 
100  rolls  of  five-ply  shellap  roofing  was,  and  took  a  piece 
of  said  roofing  and  made  a  test  thereupim.  It  is  for  you 
to  say  from  the  evidence  wliether  the  defendant,  by  so 
doing,  exercised  ownership  over  the  property  in  contro- 
versy, and,  if  it  did,  then  you  are  instructed  tliat  such  an 
act  would  he  inconsistent  with  its  claim  that  it  had  coun- 
termanded the  order." 

Generally  a  buyer  under  an  executory  contract  has  a 
right  to  a  reasonable  opportunity  to  inspect  the  goods 
before  accept.ance,  and  more  especially  when  the  sale  was 
made  on  representation  and  by  sample,  as  seems  to  have 
been  the  fact  in  this  case,  and  for  that  purpose  he  has  the 
right  to  unpack  and,  if  necessary,  use  a  small  portion  for 
the  purpose  of  a  test.  2  Mechem,  Sales,  sec.  1378.  But 
this  riglit  arises  by  virtue  of  the  contract,  and  one  wh  > 
has  countermanded  his  order  and  broken  the  contract  has 
no  sucli  right.  Any  act  pf  his  which  indicates  that  he  still 
retains  an  interest  in  the  goods  is  inconsistent  with  the 
idea  that  he  has  entirely  abrogated  the  contract.  It  was 
open  to  the  buyer  to  change  his  mind  wlien  the  seller 
declined  to  cancel  tlie  order  and  gave  him  the  opportunity 
to  accept  the  goods  by  delivering  them  to  the  carrier  and 
sending  them  to  Lincoln.     If  he  desired  he  could  still 
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withdraw  his  countermand,  and  any  act  of  his  consisteut 
with  the  view  that  he  considered  the  contract  still  in 
force  would  have  a  hearing  upon  the  -question  of  whether 
he  had  withdrawn  or  waived  the  countermand.  The  in- 
struction, as  we  view  the  case,  was  really  too  favorable 
In  the  deri»ndaiit.  Crram  City  Glass  Co.  v.  Frirdlander, 
K4  Wis.  53.  As  a  matter  of  law,  we  think  the  defendant 
n  ((jf^nized  the  c<mtract  as  still  existing  bv  taking  a  sample 
of  the  gDods  to  test,  and  tiierehy  the  previmis  countermand 
was  waived.  The  rights  of  the  parties  then  became  the 
same  as  if  the  countermand  had  never  been  attempted. 
In  a  sale  made  in  this  manner,  the  seller  was  l)ound  to  al- 
l!)W  the  buyer  a  reascmable  opportunity  to  examine  the 
f!:oods  when  tliey  arrivcnl,  for  the  purpose  of  ascertaining 
wliether  they  conformed  to  the  sample,  and  this  examina- 
tion did  not  c(mstitute  an  acceptance.  Pierson  v.  Crooks, 
115  N.  Y.  539,  12  Am.  St.  Rep.  831';  Sale  of  Goods  Act, 
fiupra,  sec.  34;  2  ^lechem.  Sales,  sees.  1375,  1377.  The 
delivery  of  the  goods  to  tlie  carrier  undtT  the  contract 
was  a  r(H'ei])t  by  the  liuyer,  but  did  not  constitute  an  ac- 
ceptance. The  right  of  inspection  still  remained.  Ben- 
jamin, Sales  (0th  ed. )  sees.  ($95,  703.  When  the  buj^er 
decided,  either  rightly  or  WTongly,  that  the  goods  were 
not  according  to  contract,  and  refused  to  accept  and  pay 
for  them,  then  the  contract  was  broken,  and  the  seller's 
action  was  for  damages  for  non acceptance.  The  measure 
of  damages  is,  in  such  case,  the  same  as  if  the  order  liad 
b(»en  countermand(»d  at  that  stage.  Unexcelled  Fire- icorks 
To.  V,  PolitcSf  supra;  Pittsburgh,  C,  &  ^t.  L,  R.  Co,  r. 
Heck,  50  Ind.  303,  19  Am.  Rep.  713;  Cahen  v,  Piatt,  69 
N.  Y.  348,  25  Am.  Rep.  203;  2  Jlechem,  Sales,  sec.  1375. 

The  evidence  does  not  sliow  what  w^as  the  final  disposi- 
tion of  the  goods,  or  that  the  plaintiflf  has  suffered  any 
damage  whatever  by  defendant's  refusal  to  accept  them. 
The  right  of  action  is  for  damages,  and  not  for  the  pur- 
chase price,  and  the  allegations  of  the  petition  and  the 
proof  offered  do  not  agree.  Backes  v,  Schlick,  82  Neb. 
289. 
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This  bei])g  so,  the  instruction  as  to  tlie  amount  of  re- 
covery, if  the  jury  found  for  the  plaintiff,  was  prejudicial, 
and  the  judj^nient  must  J)e  reversed,  with  leave  to  plaintiff 
to  amend  its  petition,  if  it  so  desires,  to  correspond  with 
the  facts. 

Reversed. 
Fawcett,  J.,  not  sitting. 


Mary  E.  McNamara,  appellee,  v.  William  C.  Mc- 
Namara,  APPELLANT. 

Filed  April  23, 1910.     No.  16,017. 

1.  Constitutional  Law:   Due  Process  of  Law:    Divorce:    Striking  An- 

swer. An  order  of  court  In  a  divorce  suit,  striking  out  the  an- 
swer of  the  defendant  as  to  the  dissolution  of  the  marriage 
relation,  and  refusing  to  allow  him  to  defend,  except  as  to  the 
amount  of  alimony,  on  account  of  his  failure  to  comply  with  a 
previous  order  for  the  payment  of  temijorary  alimony,  violates 
the  constitutional  right  of  the  defendant  to  due  process  of  law, 
and  is  erroneous. 

2.  Cases  Distingruished.      Reed    v.    Reedr    70   Neb.    779,   and    Brasch   v. 

Brasch,  50  Neb.  73,  distinguished. 

Appeal  from  the  district  court  for  Dakota  county: 
AxsoN  A.  Welch,  Judge.    Reversed. 

li.  R,  Dickson,  for  appellant. 

D.  H,  Sullivan,  M,  F.  Harrington  and  R,  E.  Evans, 
contra. 

Letton,  J. 

This  was  an  action  for  divorce  and  alimony.  The  plain- 
tiff succeeded  in  the  court  below,  and  the  defendant  has 
appealed.  The  plaintiff  and  defendant  were  married  in 
June,  1900.  At  that  time  the  plaintiff,  who  was  then 
Mary  E.  McAllaster,  was  18  years  of  age,  while  the  de- 
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fendant,  who  had  been  previously  married,  had  reached 
the  age  of  49  years.  After  the  Diarriage  they  lived  upon 
a  farm  in  Plymouth  county,  Iowa,  until  early  in  the  year 
1905,  when  they  removed  to  a  ranch  of  $2,000  acres  in 
Brown  countv,  Nebraska,  and  there  resided  until  Janu- 
ary,  1906,  when  the  plaintiff  with  her  four  children  re- 
turned to  the  residence  of  her  father  in  Dakota  county, 
Nebraska,  wliere  slie  has  since  resided. 

The  petition  alleges  a  number  of  specific  acts  of  cruelty 
on  the  part  of  the  husband  extending  over  a  period  of 
years,  alleges,  in  substance,  that  the  defendant  is  the 
owner  of  over  2,000  acres  of  land,  worth  about  f 25,000, 
and  tliat  he  is  also  the  owner  of  personal  property,  worth 
about  $14,000.  The  answer  admits  the  marriage,  denies 
that  the  plaintiff  was  a  resident  of  Dakota  county  when 
she  began  the  suit,  and  denies  the  specific  acts  of  cruelty 
alleged.  The  reply  is,  in  substance,  a  general  denial.  An 
application  for  alimcmy  pendente  lite  was  made,  upon 
which  a  heai'ing  was  had  and  an  order  made  hy  the  court 
requiring  defendant  to  pay  as  temporary  alimony  $200 
on  or  before  the  21st  day  of  January,  1907,  and  $200  on 
the  first  of  eacrh  month  thereafter  during  the  pendency  of 
the  action.  Defendant  failing  to  comply  with  this  order, 
on  the  4th  of  December,  1907,  a  motion  was  filed  by  the 
plaintiff  to  strike  so  much  of  defendant's  answer  as  states 
a  defense  to  the  applicaticm  for- divorce,  and  to  prohibit 
him  from  further  defending,  because  he  has  disregarded 
the  order  of  the  court  relative  to  temporarj'  alimony. 
The  defendant  filed  objections  to  the  motion,  alleging  in- 
ability to  comply  with  the  order,  and  that  he  had  a  c(m- 
stitutional  right  to  defend.  A  hearing  was  had,  the  court 
entered  an  order  requiring  the  defendant  to  pfiy  $300  for 
the  use  of  the  plaintiff  in  carrying  on  and  prosecuting  the 
suit,  and,  in  default  of  payment  of  that  sum,  the  defend- 
ant's answer  as  to  divorce  to  be  stricken,  but  his  answer  as 
to  alimony  to  stand.  Defendant  failing  to  make  this  pay- 
ment, another  motion  was  filed  to  strike  the  answer,  and  to 
prohibit  the  defendant  from  further  defending  that  part  of 


Vol.86]  JANUARY  TERM,  1910.  633 


McNamara  v.  MoNamara. 


the  action  relating  to  the  granting  of  a  divorce,  because 
the  order  of  tlie  court  relative  to  the  suit  money  and 
counsel  fees  had  been  disobeved.  The  defendant  then 
filed  an  aflftdavit  that,  since  the  last  order  was  made,  "he 
has  made  everv  -effort  to  borrow  and  raise  said  sum  and 
has  lM*en  absolutely  unable  to  procure  said  sum,  that  he 
therefore  objects,  to  his  answer  being  stricken."  A 'hear- 
ing was  had,  and  the  journal  recites :  "And  said  motion 
was  submitted  to  the  court  on  the  evidence  heretofore 
offered,  the  affidavit  of  defendant  this  day  filed,  and  the 
admission  of  the  defendant  that  since  De(*ember  19,  1907, 
he  has  offered  to  pay  into  court  said  sum  of  ?300,  pro- 
vided the  sum  would  be  accepted  in  full  for  all  suit 
money."  The  motion  was  sustained  and  the  answer 
stricken.  When -the  case  came  on  for  trial,  counsel  for 
defendant,  under  the  instructions  of  the  court,  took  little, 
if  any,  part  in  the  trial  of  the  issues  as  to  cruelty,  though 
participating  fully  in  the  trial  of  the  issues  relating  to  the 
value  of  defendant's  property  and  the  allowance  of  ali- 
mony and  suit  money.  A  decree  was  finally  entered 
granting  plaintiff  an  absolute  divorce  and  the^  custody 
of  the  children,  finding  tluit  the  defendant  was  possessed 
of  real  and  personal  property  of  tlie  net  value  of  $20,000, 
awarding  the  plaintiff  the  sum  of  $3,000  permanent  ali- 
mony, and  requiring  the  payment  of  |()00  a  year  for  the 
maintenance  of  the  children  until  the  furtJier  order  of 
the  court. 

The  question  of  vital  importance,  as  the  case  stands,  is 
whether  or  not  the  court  was  acting  within  its  authority 
in  sustaining  the  motion  to  strike  defendant's  answer  and 
refusing  to  permit  him  to  defend  as  to  the  issue  of  divorce. 
The  plaintiff  insists  that  under  the  rule  announced  in 
Brasch  v.  Brasch,  50  Neb.  73,  and  Rccd  v.  Reed,  70  Neb. 
779,  there  can  be  no  question  that  the  acticm  of  tlie  court 
was  warranted  and  proper.  The  defendant  contends  that, 
under  section  3  of  the  bill  of  rights  (const.,  art.  I),  pro- 
viding that  "no  person  shall  be  deprived  of  life,  liberty,  or 
property  withtmt  due  process  of  law",  and  section  13,  that 
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**all  courts  shall  be  open,  and  every  person,  for  any  injury 
done  liini  in  his  lands,  goods,  person,  or  reputation,  shall 
have  a  remedy  hy  due  course  of  law,  and  justice  adminis- 
tered without  denial  or  delay",  he  was  entitled  to  be  heard 
in  his  defense,  and  that  the  right  to  defend  cannot  be  de- 
nied him  on  account  of  his  failure  to  pay  suit  money  as 
ordered.  He  further  Contends  that  this  case  may  be  dis- 
tinguisluHl  from  the  cases  mentioned;  that,  having  shown 
by  his  affidavit  tliat  he  was  unable  to  comply  with  the 
order  of  the  court,  lie  should  have  been  permitte<l  to  make 
his  defense,  (|uoting  the  language  of  the  opinion  in  the 
Rrrd  case  that,  ^^if  he  had  complied  with  this  order,  or 
if  he  had  shown  to  a  reasonal)le  certaintv  that  he  was 
unable  to  comply  with  it,  no  dcmbt  the  court  would  have 
permitted  him  to  try  his  case  instead  of  dismissing  it 
witliout  a  hearing." 

Defendant's  counsel  insists  that  the  doctrine  announced 
in  the  cases  mentioned  is  erroneous.  He  relies  with  great 
confidence  ujjon  the  opinion  in  the  case  of  llovey  i\  EUiott, 
107  U.  S.  409.  This  opini(m,  written  by  Mr.  Justice  White, 
shows  an  exliaustive  examinaticm  by  the  learned  writer 
of  the  ])()wers  of  cliancery  courts  to  enforce  obedience  to 
an  onh^r  made  in  the  progress  of  a  suit,  by  denying  the 
right  of  defense  to  the  disobedient  party.  In  that  ca*se, 
which  was  not  a  divorce  suit,  the  defendant's  answer  was 
stricken  from  the  files  and  a  decree  pro  confenso  rendered 
on  account  of  defendant's  failure  to  comply  with  an  or- 
der of  the  court.  The  supreme  court  held,  in  substance, 
tliat,  while  matters  of  favor  or  of  grace  might  be  refused 
to  a  litigant  for  a  failure  to  comply  with  orders  made  in 
a  case,  still  a  denial  of  the  right  to  defend  on  account  of 
disobedience  to  an  order  in  the  case  was  a  denial  of  due 
proc(»sss  of  law,  and  that  a  judgment  for  the  plaintiff 
py^o  confesso  in  such  a  case  was  rendered  without  juris- 
diction and  might  be  collaterally  attacked.  In  Bennett  v. 
Bennett,  208  U.  S.  505,  this  distinction  is  made,  and  it  is 
held  that,  where  an  Oklahoma  statute  gave  the  court 
power,  "in  its  discretion,  and  upon  such  terms  ^s  may  be 
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just,"  to  allow  an  answer  to  be  filed  after  the  time  limited 
by  statute,  it  was  within  its  power  to  make  the  payment 
of  the  sum  fixed  by  an  order  for  temporary  alimony  a 
condition  precedent  to  the  allowance  of  the  filing  of  de- 
fendant's answer  in  the  divorce  suit  after  default,  and 
that  such  an  order  was  not  in  violation  of  the-  constitu- 
tional provision  invoked  in  Hovcy  v.  ElUott,  supra.  The 
ruling  in  Ilovey  v.  Elliott  is  in  accordance  witli  the 
great  weight  of  authority.  Bachelor  v.  Bachelor,  30 
Wash.  639,  71  Pac.  193;  aordon  v.  Gordon,  141  III.  160, 
21  L.  R.  A.  387;  McMakin  v.  McMaJcin,  68  Mo.  App.  57; 
Johnson  v,  Superior  Court,  63  Cal.  578;  Foley  v,  Foley y 
120  Cal.  33,  52  Pac.  122;  Baily  v.  Baily,  m  la.  77;  Allen 
V.  Allen,  72  la.  502;  Trough  v.  Trough,  59  W.  Va.  464, 
4  L.  R.  A.  n.  s.  1185 ;  Cason  v.  Cason,  15  Ga.  405 ;  Dtcelly 
'v.  Dwelly,  46  Me.  377. 

The  contrary  view  is  held  in  a  few  states,  New  York 
being  the  most  notable.  Tlie  leading  case  in  that  state  is 
Walker  v.  Walker,  82  N.  Y.  260.  But  the  opinion  in  this 
case  is  critically  examined  by  Mr.  Justice  White  in  his 
opinion  in  Hovey  v.  Elliott,  167  U.  S.  409,  and  it  is  clearly 
shown  that  the  New  York  court  proceeded  upon  a  mis- 
taken view  as  to  the  prior  practice  in  the  courts  of  English 
chancery.  Both  Nelson,  in  his  latest  work  upon  divorce 
(2  Nelson,  Divorce  and  Separation,  sec.  861),  and  Bishop 
take  this  view.  Speaking  of  certain  cases  from  New  York, 
Arkansas,  and  California,  cited  in  the  note  to  section 
1095,  2  Bishop,  Marriage,  Divorce  and  Separation,  hold- 
ing that  privileges  may  be  withdrawn  for  failure  to  com- 
ply with  an  order  of  the  court,  Mr.  Bisliop  says:  "Pos- 
sibly some  of  the  cases  under  these  heads  have  gone  too 
far.  The  interest  of  the  public,  while  not  prejudiced  by 
what  delays  the  cause  or  ends  it  without  trial,  will  not 
permit  a  hearing  with  the  channels  of  evidence  obstructed. 
Therefore  public  policy  forbids  that  a  husband's  refusal 
to  pay  temporally  alimony  should  deprive  him  of  the  right 
to  defend  the  suit." 

It  has  been  pointed  out  by  the  supreme  courts  of  Mis- 
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si.iiri,  Illinois,  aud  Wost  Virginia  that  the  public  inter- 
«'.st  is  involvod  in  divorce  procwfliiijjs  to  such  extent  that 
it  is  dcMiicd  a  </,(axi-i)i\rty,  and  that  if  a  defense  to  a  di- 
vorce snit  is  Huppress(Hl  and  a  marriage  dissolved  upon 
the  aj>i)]i(ati(»n  of  one  party,  supported  by  evidence  which 
is   not   permitted   to   l)e  contradicte<l  or  disputed,  even 
ni(.ugh  countervailing  evidence  is  alleged  to  be  in  exist- 
ence, the  i»ul>lic  is  de|)rived  of  its  rights  to  preserve  the 
marriage   relation,    and    that   is   done   which    is   clearly 
against  public  policy.     The  arguments  in  support  of  the 
princii)le  here  adopted  have  been  so  fully  and  ably  set 
forth  in  the  opinions  of  other  courts  in  the  cases  alwve 
cited  that  it  is  unnecessary  to  do  more  than  merely  refer 
tile  reader  (.f  this  opiuiim  to  Avhere  they  may  be*t<mnd. 
X(.r  do  we  consider  this  court  coumiitted  to' a  contrsiry 
do<trine   by   any    i.revious  decisions.      The  statement  in 
/irasrh   i:   Braxch.  50  Neb.  73,  that  whether  a  hu.sband 
may  be  reciuired  to  i)ay  his  wife  suit  money  and  exi>en.ses, 
"as  a  C(.n(lition  precedent  to  the  right  of  the  hu.sband  to 
further  j.rosecute  or  defend,  ai-e  matters  within  the  dis- 
cretion of  the  distrirt  court,"  is  pure  dictum  so  far  as  the 
right  to  defend  is  con<-erned,  the  question  not  being  pre- 
scMited  or  involved  in  tiie  case.     In  liccd  v.  Reed.  70  Neb. 
770,  tlie  point  decided  was  that  a  plaintiff  husband  in  a 
divorce  case  may  be  reijuired  to  pay  his  wife  the  sum  al- 
lowed to  her  for  her  support  and  c(mnsel  fees  to  enable 
her  to  niakif  a  j.rojier  defense,  as  a  condition  pre<-edent  to 
the  right  t(»  fnrtiier  prosecute  the  action.     This  is  a  dif- 
f.-rent  «iuestion  from  that  presented  in  this  case,  and  the 
rule  announced   is  not   in  conflict  with   the  doctrine  of 
Hoi-i'i)  V.  IJlliott,  supra.     In  fact,  in  that  case  it  is  siiid 
that  such  a  question  is  not  involved  in  the  suit.     Reed 
voluntarily  went  into  court  and  asked  for  relief;  he  owed 
tiie  dnty  of  sui)port  to  his  wife,  and  it  was  depriving  him 
of  no  constitutional  right  to  require  him  to  perform  that 
duty  as  long  as  lie  was  able  to  perform  it.    As  pointed  out 
in  tlie  opinion,  if  he  had  been  unable  to  comply  with  the 
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order,  the  court,  no  doubt,  would  have  permitted  him  to 
proceed. 

We  cannot  speculate?  here  upon  whether  the  defendant 
may  succeed  or  fail  in  establishing  his  defense  upon  a 
new  trial.     The  essential  point  is  tliat  he  has  been^  de- 
prived of  that  which  the  constitution  grants  to  him.    As 
is  well  said  in  Trough  v.  Trouffh,  51)  W.  Va.  404:    "The 
case  involved  the  dearest  rights  of  the  defendant,  wife, 
marriage  rights,  children,   property,   personal  character, 
rights  of  person  and  property.     What  had  tlie  payment 
of  this  money  as  temporary  alimony  to  do  with  the  merits 
of  the  controversy  touching  those  all  important  and  in- 
estimable rights?"     With   much  earnestness  and  ability 
counsel  insist  tliat  to  hold  that  plaintiff  in  default  of  a 
pleading  may  be  allowed  to  file  the  same  up(m  compliance 
with  an  order  «f  the  court  which  he  has  theretofore  dis- 
obeyed, and  to  hold  that  one  in  default  of  performance  of 
an  order  of  court   is  entitled  to  defend  a  suit  against 
him,  "is  playing  with  logic:  and  making  courts  a  farce.'' 
But  the  ground  for  the  first  holding  is  usually,  as  in  the 
Bennett  case,  based  upon  a  statute,  and  the  i)arty  in  de- 
fault has  been  accorded  his  constituticmal  right  to  appear 
and  defend  under  jmjiier  regulations  as  to  time  and  place, 
while,  in  the  latter  case,  his  constitutional  right  to  defend 
is  not  afforded  him.     It  would,  no  doubt,  niaive  procwd- 
ings  in  court  more  speedy  and  certain  if  a  court  could 
make  and  execute  its  own  decrees  without  regard  to  con- 
stitutional limitations,  but  such  an  arbitrary  assumption 
of  power  would  be  unwarranted,  and  would,  no  d(mbt,  be 
strongly  criticised  by  the  eminent  counsel  for  defendant. 
We  are  of  opinion  that  the  striking  of  defendant's  an-' 
swer  from  the  files  and  the  refusal  to  allow  him  to  pro- 
duce evidence  in  his  own  defense  deprived  him  of  a  con- 
stitutional right  and  omitted  from  the  proceedings  "an 
essential  element  of  due  process  of  law",  and  we  are  fur- 
ther of  opinion  that  a  judgment  based  upon  such  pro- 
ceedings should  be  reversed. 
As  to  the  order  for  temporary  alimony,  we  see  no  rea* 
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son  for  disturbing  this.  It  is  the  duty  of  defendant  to 
support  his  wife  and  children ;  and,  while  the  sum  awarded 
seems  large  in  view  of  the  evidence  produced  upon  the 
trial  as  to  the  value  of  defendant's  property,  its  amount 
nuiy  be  considered  and  taken  into  account  if  upon  a  full 
and  final  hearing  the  court  should  be  convinced  that  a 
divorce  and  permanent  alimony  should  be  granted  in  the 
case. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed. 


James  Curtis  Purdy  v.  State  of  JiEBRASKA. 

Filed  April  23, 1910.    No.  16,553. 

1.  Adultery:  Elements  of  Crime.  In  a  prosecution  under  the  statute 
for  unlawful  cohabitation  with  a  married  woman,  the  fact  that 
the  woman  is  married  is  an  essential  element  of  the  crime 
charged. 

2. :  Evidence  of  Marriage.  Where  a  person  is  accused  of  un- 
lawful cohabitation  with  a  married  woman,  and  it  appears  that 
there  had  been  a  prior  marriage  between  her  alleged  husband  and 
another  woman  in  1887,  a  few  years  before  the  time  of  her  al- 
leged mariage  in  1890,  the  burden  is  upon  the  state  to  prove  that 
the  bonds  of  the  first  marriage  were  dissolved  either  by  death  or 
divorce  before  the  second  marriage  took  place. 

3. :    .    In  such  a  case  it  is  prejudicial  error  to  refuse  to 

permit  the  defendant  to  prove  that  the  first  wife  was  alive  at 
the  time  of  the  alleged  second  marriage  and  that  she  is  still  the 
lawful  wife  of  the  alleged  husband. 

Error  to  the  district  court  for  Red  Willow  county: 
EoBERT  C.  Orr,  Judge.    Reversed. 

J.  S.  Le  Hew  and  Ritchie  &  Wolffs  for  plaintiff  in  error. 

William  T,  Thompson ,  Attorney  GenercU,  and  Oeorge 
W.  Ayres,  contra. 
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Lftiton,  J. 

The  plaintiflf  in  ^rror  was  convicted  of  unlawful  co- 
habitation with  one  Nancy  J.  Lane,  who  it  is  allep:od  in 
the  indictment  is  a  married  woman,  the  lawful  wife  of 
William  H.  Lane.  The  principal  errors  allaged  relate  to 
the  exclusion  of  testinumv  for  tlie  defense. 

William  H.  Lane  testified  that  he  was  the  husband  of 
Nancy  J.  Lane;  that  they  were  married  in  l^lackhawk, 
Colorado,  in  1890,  and  that  they  had  resided  together  as 
husband  and  wife  from  that  time  until  tlie  5th  day  of 
December,    1909.      Upon    cross-examination    he    testified 
that  before  he  married  Nancy  J.  Lane  he  was  married  to 
Mattie  Clayton   in   Iowa   in   1887.    He  was  then   asked 
whether  Mattie  Clayton  .was  still  living,  and  whether  he 
lived  with  her  after  he  was  married  to  her.     Objections 
to  these  questicms  as  not  being  proper  cross-examination 
were  sustainefl.     The  accused  then  offered  to  prove  by 
cross-examination  of  this  witness  that  '^Mattie .Clayton  is 
still  living,  and  is  still  the  lawful  wife  of  the  witness  on 
the  stand,  and  that  the  Nancy  J.  Lane  described  in  the  in- 
formation is  not  his  wife,  as  claimed  by  him  in  his  testi- 
mony."    He  also*  offered  to  prove  that  at  the  time  Lane 
claims  to  have  been  married  to  Nancy  Lane  he  was  the 
lawful  husband  of  Mattie  Clayton.    Objections  were  made 
to  these  offers,  which  were  sustained.     The  state  then 
proved  circumstances  tending  to  establish  the  cohabita- 
tion of  the  defendant  and  Nancy  J.  Lane  in  this  state.  At 
the  conclusion  of  its  evidence  tlie  state  moved  to  strike 
out  the  testimony  of  the  witness  Lane  on  cross-examina- 
tion  to  the  effect  that  he  had  been  married   to   Mattie 
Clayton  in  Iowa  in  1887,  which  motion  was  sustained. 
The  defendant  then  called  Mr.  Lane  as  his  witness,  and 
propounded  questions  seeking  to  elicit  the  fact  that  he 
had  been  married  to  Mattie  Clayton  before  he  married 
Nancy  J.  Lane;  that  Mattie  Clayton  was  still  living;  and 
that  from  and  after  the  year  1887  he  and  Mattie  Clayton 
lived  and  cohabited  together  as  husband  and  wife,  and  so 
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hrhl  tli<'insolv<»s  tnit  to  the  world.  Objections  were  made 
to  all  questions  of  this  nature,  which  were  sustained  and 
<»xc(»ptii  ns  tak(*n.  Tiie  defendant  then  offered  to  prove 
that  \\'illiaui  J.  Lane  and  Mattie  Clayton  in  18S7,  in  tlie 
state  of  Iowa,  "were  dulv  married  in  accordance  with  the 
laws  of  the  state  of  Iowa,  and  thereafter  lived  tojrethcr 
as  man  and  wife,  and  held  themselves  out  to  the  world  as 
man  an<l  wif<^  and  have  ever  since  remained  as  man  and 
wif(»,  and  that  said  Mattie  Clayton  is  still  living,  and  that 
the  clainu^d  marriage  of  the  witness  with  Nancv  J.  Lane 
d(»scrihed  in  th<»  information  was  whollv  void  bv  reas(m  of 
this  fnrnuT  marriaj^e,  which  has  been  existing*  l>etw(H»n 
said  William  J.  Lane  and  the  said  Mattie  Clavton  from 
th(»  time*  of  said  marriajre  in  the  year  of  1S87  to  the  pres- 
ent tim(»'\  and  made  oth(»r  otlers  of  proof  of  the  fact  that 
Lane  was  a  married  man  at  the  time  he  testifies  he  was 
married  th(»  second  time.  Tlu^se  offers  were  rejected  and 
the  evidence  excluded. 

AV(»  are  at  a  loss  to  und(*rstand  upon  what  ground  this 
testimony  was  exclud;<L  Cnder  the  charge  in  the  infor- 
mation, th(»  fjict  that  Nancv  J.  Lane  was  a  married  wo- 

ft 

man,  the  wife  of  William  J.  Lane,  was  a  material  element 
of  the  crime  char^c^d  nc^-essary  to  be  proved.     If  at  the 
time  Lane*  attempted  to  marry  lu^r  he  had  been  married 
to  Mattie  Clayton,  and  they  have  *'ever  since  remained 
as  man  and  wif(»'\  then  Xancv  J.  Lane  never  became  his 
wife,   and   the   crime   charged   was   not   established.    We 
think   this  cas(*   is  governcMl   l>y  the  case  of  Rrt/ttolds  r. 
Sf<ifc\  oS  Neb.  4!>.     In  that  case  Kevnolds  was  indicted  for 
bigamv  in  marrvimj;  one  Jennie  Ford  in  Montana  in  1895, 
and  one  Elsie  J.  Caulk  in  N(»braska  in  1897.    The  defense 
was  that  the  .Montana  marriage  was  void,  for  the  reason 
that   both   the  contracting  ])arties  were  married   at  the 
time.     Jennie  Ford  t(»stitied  for  the  state  as  to  her  mar- 
riage to  K(\vnol(ls.     She  also  testitied  that  she  had  form- 
erly been  niarried  to  one  IMirman,  and  that  she  had  ob- 
tained a  divorce  from  him  in  lH\Ki.    It  was  also  shown  that 
her  only  knowledge  of  this  divorce  was  derived  from  a 
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letter  written  to  her  by  some  person  in  Kansas  City.  The 
attorney  general  in  that  case  contended  that  the  law 
would  presume,  in  favor  of  the  innocence  of  Jennie  Ford, 
that  Purman  was  dead  at  the  time  she  contracted  the 
marriage  with  Keynolds.  His  successor  now  contends  on 
like  grounds  that  it  will  be  presumed  in  this  case  that 
Lane  was  free  from  matrimonial  ties  at  the  time  he  mar- 
ried Nancy.  In  that  case  the  court  said:  "The  better 
opinion  seems  to  be  that  there  is  in  such  case  no  absolute 
and  inflexible  presumption,  but  that  the  question  is  to  be 
determined  by  the  jury  from  all  the  facts  in  the  case."  It 
seems  to  us  that  this  must  be  the  rule;  that  in  a  criminal 
case  facts  must  always  outweigh  presumptions,  and  that 
the  plaintiff  in  error  was  entitled  to  prove  by  Lane  or  by 
any  other  competent  witness  that  at  the  time'  of  the  al- 
leged marriage  in  Colorado  Lane  w^as  a  married  man,  and 
therefore  incompetent  to  enter  into  the  marriage  relation. 
1  Bishop,  Marriage,  Divorce  and  Separation,  sec.  959. 

It  is  argued,  however,  that  he  should  further  have 
offered  to  prove  that  no  decree  of  divorce  had  been  ren- 
dered dissolving  the  marriage  relation  between  Lane  and 
Mattie  Clayton.  But  this  burden  was  not  upon  him. 
When  Lane  testified  that  he  had  been  married  to  Mattie 
Clayton,  the  state  should  have  gone  further  and  proved 
by  competent  evidence  that  on  account  of  this  relation- 
ship having  been  dissolved,  either  by  death  or  divorce,  he 
was  competent  to  contract  a  matrimonial  alliance  at  the 
time  of  the  ceremony  in  Colorado.  Reynolds  v.  State, 
supra.  When  the  state  procured  the  withdrawal  from  the 
jury  of  Lane's  testimony  that  he  had  been  married  before, 
then  the  defendant  below  was  certainly  entitled  to  prove 
the  existence  of  the  marriage  relation  between  Lane  and 
Mattie  Clayton  as  a  part  of  his  defense.  The  facts  should 
have  been  permitted  to  go  to  the  jury,  and  it  was  for. them 
to  determine  from  the  evidence  wliether  or  not  Nancy  J. 
Lane  was  a  married  woman  at  the  tinae  of  the  alleged  co- 
habitation with  the  defendant, 
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Plaintiff  in  error  recfuested  an  instruction  t^)  the  effect 
that,  if  the  jury  found  that  I^ane  had  been  married  jirior 
to  his  (*laiuied  nuirriaj^e  to  Nancy  J.,  and  that  the  former 
wife  was  living  at  that  time,  then  this  claimed  marriage 
was  void,  unless  th(»v  found  bevond  a  reasonable  doubt 
that  Lane  had  be<Mi  lawfullv  divorced  from  his  former 
wife.  It  was  not  error  to  refuse  this  instruction  as  the 
evidence  stood,  because  tlie  testimony  upon  which  it  was 
based  had  been  excluded;  but,  had  such  evidence  been  in 
the  cas(»,  it  would  have  been  prejudicial  error  to  refuse  to 
give  it.  We  are  of  the  same  opinion  as  to  the  refusal  to 
give  instruction  No.  12,  to  the  effect  that,  if  the  jury 
found  that  ^*William  II.  Lane  had  been  married  previous 
to  the  nuirriage  he  claimed  to  have  had  with  Nancy  J. 
Lane,  then,  in  the  absence  of  evidence  to  the  contrary,  the 
law  i)resuuies  this  wife  was  still  living,  and  was  still  his 
wife  at  the  time  of  the  claimed  marriage  with  Nancy  J. 
Lane."  Lane  testified  he  was  married  to  flattie  Clayton 
in  18(S7,  and  was  married  to  Nancy  J.  Lane  in  1890.  There 
is  no  presumption  of  death  in  this  short  interval.  We 
think  the  iiccused  has  been  deprived  of  his  right  to  pro- 
duce evidence  material  in  his  defense. 

The  judgment  of  the  district  court  is  therefore 

Reversed. 


Maggie    Wali^exiutrg,    appellee,    v.    Missouri    Pacific 

Eailway  Company,  appellant. 

Filed  April  23, 1910.     No.  15,879. 

1.  nailroads:  Ixjcry  at  Crossing:  Duty  or  Pedestrian.  It  is  the 
duty  of  a  pedestrian  upon  a  highway  In  approaching  a  railway 
crossing  to  look  and  listen  for  moving  trains  hefore  attempting 
to  cross  the  railway,  but,  if  he  does  so,  he  is  not  necessarily 
negligent  because  he  did  not  look  at  the  most  advantageous  point, 
and  where,  if  he  had  taken  heed,  he  probably  would  have  seen  an 
oncoming  train  and  avoided  injury. 

Z,  Instructions  not  applicable  to  the  evidence  should  not  be  given, 
although  they  paay  gtat^  correct,  abstract  principles  ot  li^w, 
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3.  Appeal:    Verdict:    Special  Findings.     Where  special  findings  of  a 

jury  can  be  reconciled  with  a  general  verdict  and  the  relevant 
evidence  in  the  record,  the  verdict  will  control. 

4.  Case  Bistinguished:     Chicago,  B.  cC-  Q.  R.  Co,  v.  Tost,  56  Neb.  439, 

and  61  Neb.  530,  distinguished. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.    Affirmed. 

James  W.  Orr  and  B.  P.  Waggener,  for  appellant. 

McCoy  d  Olmsted y  contra. 

EooT,  J. 

This  is  an  action  for  personal  injuries  caused  by  the  de- 
fendant's alleged  negligence.  The  plaintiff  prevailed,  and 
the  defendant  appeals. 

1.  The  defendant  introduced  no  evidence,  but  insists 
the  testimony  conclusively  establishes  plaintiff's  contrib- 
utory negligence.  The  plaintiff  was  injured  by  one  of  the 
defendant's  locomotives  at  the  intersection  of  its  raihvay 
and  Thirtieth  street  in  a  sparsely  settled  neighborhood  in 
the  outskirts  of  the  city  of  Omaha.  The  street  upon  which 
the  accident  occurred  is  paved,  runs  north  and  south,  and 
is  fre^iuently  used  by  the  public.  The  railway  approaches 
the  street  on  a  curve  from  the  southwest,  and  is  about  18 
inclies  above  the  surface  of  the  street  at  said  intersection. 
South  of  the  track  and  west  of  the  street  earth  has  been 
taken  from  the  defendant's  right  of  way  to  construct  an 
embankment,  so  that  the  railway  grade  is  elevated  from 
six  to  ten  feet  above  the  bottom  of  the  borrow-pits,  a  short 
distance  west  of  the  street,  and  thence  southwest  several 
hundred  feet.  At  the  time  the  plaintiff  was  injured,  Au- 
gust 14,  1905,  there  were  weeds  from  six  to  nine  feet  in 
height  in  the  borrow-pits,  and  smaller  weeds  upon  the 
sides  of  the  fill  to  within  four  feet  of  the  railway,  but  this 
vegetation  could  in  no  manner  obscure  a  pedestrian's 
view  of  a  train  approaching  from  the  southwest.  There 
are  treses  withiu  the  defendant's  right  of  w^ay  west  of  the 
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highway,  SO  that  50  feet  south  of  the  railway  an  oncora- 
inp;  train  may  be  seen  a  distance  of  only  200  feet  south- 
west of  the  crossing.  Thirty-six  feet  south  of  the  south 
rail  a  train  is  visible  400  feet  distant,  and  7  feet  south  of 
the  track  a  train  mav  be  noticed  575  feet  to  the  southwest. 
The  railway ^grade  is  about  1  per  cent.,  and  declines  to- 
ward the  east  and  northeast.  On  the  west  side  of  the 
street  a  wooden  s.idewalk  82  feet  in  length  extends  to 
within  16  feet  of  defendant's  main  line,  and  the  interven- 
ing footway  is  a  cinder  walk.  At  the  time  the  plaintiff 
was  injured  she  weighed  218  pounds,  enjoyed  good  eye- 
sight and  hearing,  and  was  in  no  manner  distracted  or 
confused.  The  train  with  which  she  collided  consisted  of 
a  locomotive  and  from  7  to  14  freight  caKS.  It  was  coast- 
ing down  grade  at  an  estimated  speed  of  from  35  to  50 
miles  an  hcmr,  and  no  warning  by  way  of  sounding  a 
whistle,  ringing  a  bell,  or  otherwise,  was  given  of  its  ap- 
proach. 

The  sixth  instruction  given  by  the  court  on  its  own 
motion  reficn-ts  the  testimony  concerning  plaintiff's  con- 
duct, and  will  advise  the  reader  concerning  the  law  of 
the  case  uptm  this  phase  of  the  suit:  **Y(m  are  instructed 
that  the  plaintiff  has  alleged  in  her  petition,  and  has 
given  evidence  tending  to  show,  that  on  the  morning  of 
the  accident  in  question,  and  just  prior  to  its  occurrence, 
she  Avas  walking  north  on  the  sidewalk  on  the  west  side 
of  Thirtieth  street,  proceeding  in  the  direction  of  the  rail- 
way in  question;  that  at  a  point  on  said  sidewalk  from 
35  to  37  feet  south  of  the  center  of  defendant's  track  on 
said  crossing  she  looked  and  listened  for  approaching 
trains  on  defendant's  road,  but  neither  saw  nor  heard 
any.  You  are  likewise  instructed  that  the  undisputed 
evidence,  as  well  as  the  admissions  of  counsel  for  both 
parties  In  open  ccmrt,  established  conclusively  the  follow^ 
Jng  facts:  («)  That  at  the  point  last  above  stated  where 
plaintiff  claims  she  looked  and  listened  for  approaching 
trains,  tlu*  ti\ivv  being  fnmi  35  to  37  feet  squtU  of  the 
(•enter  of  defemlant's  traek,  pbliptitf  ]u\{\  {]  cl^ar,  \mob* 
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structed  view  of  defendant's  track  to  tlie  southwestward 
for  a  distance  of  400  feet,  (ft)  That  the  clear,  unob- 
structed view  of  defendant's  track  in  the  direction  named 
increased  in  proportion  as  the  plaintiff  proceeded  north- 
ward, and  that  at  a  point  three  or  four  feet  south  of  de- 
fendant's track,  as  it  entered  upon  said  crossing,  there 
was  a  clear  and  unobstructed  view  of  defendant's  track 
to  the  southwestward  600  feet,  (c)  That  plaintiff  did 
not  look  again  for  approaching  trains  after  the  occasion 
above  referred  to  (at  a  point  from  35  to  37  feet  south  of 
defendant's  track),  but  proceeded  north  until  she  had 
stepped  upon,  or  was  about  to  step  upon,  defendant's 
track  at  said  crossing,  when  she  collided  with,  or  was 
struck  by,  defendant's  engine  attached  to  a  freight  train 
coming  from  the  southwestward,  and  was  injured.  And 
it  is  now  for  vou  to  sav,  under  these  admitted  facts  and  all 
the  other  evidence  in  the  case,  and  these  instructions, 
whether  or  not  plaintiff  was  guilty  of  contributory  negli- 
gence as  the  same  has  been  above  defined  to  you.  To  aid 
you  in  determining  this  question,  you  are  also  at  liberty 
to  take  into  ccmsideration  the  situation  of  the  crossing, 
the  general  surroundings  and  conditions  in  the  immediate 
vicinity  of  the  same  and  southwestward  along  and  ad- 
jacent to  defendant's  track,  as  disclosed  by  the  evidence, 
the  manner  in  and  the  speed  with  which  the  trains  of  de- 
fendant were  accustomed  to  being  run  or  operated  at  and 
near  that  point,  if  such  appears  from  the  evidence,  and  all 
other  attendant  facts  and  circumstances  bearing  on  the 
question,  as  shown  by  the  evidence,  including  in  your  con- 
sideration the  knowledge  or  lack  of  knowledge  of  said 
plaintiff  as  to  these  matters.  And  in  this  connection  you 
are  further  instructed  that,  on  the  one  hand,  plaintiff' 
was  bound  to  know  that  a  railroad  crossing  is  a  danger- 
ous place,  and  that  she  should  approach  it  accordingly, 
having  in  view  such  dangers  as  a  person  of  ordinary  pru- 
dence would  have  reason  to  apprehend;  and  that,  on  the 
other  hand,  she  was  not  required  to  anticipate,  in  view 
of  the  public  character  of  the  crossing  in  question  that  an 
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a]>pr<)a(liiii;::  train  of  the  defondaut  would  proceed  at  an 
uuiisiial  or  dangerous  rate  of  speed  at  that  point,  and  that 
it  would  give  such  warnin«;  of  its  ai)proa<'h,  by  sounding 
of  whisth^  or  ringing  of  hell,  as  the  law  rtniuired.  Hav- 
ing then  in  view  all  of  the  foregoing  conditions,  and  the 
evid(*n(*e,  probably  a  fair  test  to  the  solution  of  the  point 
in  (juestion  is,  estimating  the  distance  at  which  the  track 
seemed  to  be  clear  wh<*n  plaintiti  claimed  to  have  observed 
the  same  as  above  stated,  the  time  it  would  take  a  train 
to  travel  that  distance,  proceeding  at  a  reasonable  rate  of 
si)eed,  considering  the  nature  of  the  locality,  and  the  time 
it  would  riMjuire  the  plaintiff  to  cross  the  track  in  safety, 
]>r()ceeding  northward  from  the  jwint  from  which  she  ob- 
s(*rved  defendant's  track  as  above  stated,  would  a  person 
(►f  ordinary  care  and  prudence,  under  the  smne  circum- 
stances, have  considered  it  safe  to  cross,  without  again 
looking  for  approaching  trains?  In  other  words,  was  her 
act  in  this  respect,  in  view  of  all  of  the  conditions,  facts 
and  circumstances  in  the  case,  as  shown  by  the  evidence, 
^Hch  as  ordinarily  would  have  been  taken  by  a  prudent 
l)erson.  If  it  was,  then  it  might  fairly  be  said  that  the 
plaintiff  was  not  guilty  of  contributory  negligence;  but  if 
you  should  find,  from  a  i)rei)j)n(lerance  of  the  evidence, 
that  it  was  not,  and  that  such  act  directly  contributed  to 
the  accident  in  question,  then  it  might  fairly  be  said  that 
])laintiff  was  guiltj'  of  contributory  negligence,  and,  in 
that  event,  she  cannot  recover  in  this  action." 

Section  10579  ct  Hcq.,  Ann.  St.  1909,  command  a  railway 
company  to  give  notice  of  the  approach  of  its  trains  to 
public  crossings,  by  sounding  a  whistle  or  ringing  a  bell, 
commencing  at  least  80  rods  from  the  highway  and  con- 
tinuing the  warning  until  the  train  shall  have  crossed 
the  road  or  street.  Failure  to  give  this  warning  does  not 
in  itself  establish  the  carrier's  negligence,  but  may  be 
evidence  tending  to  prove  that  fact.  The  proof  in  this 
case  justified  a  finding  that  defendant  was  negligent  in 
failing  to  give  the  highway  warning,  and  that  such  negli- 
gence was  the  jjroximate  cause  of  plaintiff's  injury. 


TW- 
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The  next  inquiry  concerns  the  plaintiflf's  negligence. 
Contributory  negligence  is  but  an  inference  to  bo  deduced 
from  primary  facts.  Individual  minds  frequently  differ 
radically  in  drawing  the  conclusion  of  negligence  from 
admitted  or  established  facts,  and  the  judgment  of  a 
layman  not  infrequently  is  as  sound  as  the  logi<!  of  a 
judge  upon  the  subject.  The  questions  of  negligence  and 
contributor}''  negligence  are  therefore  as  likely  to  be  wisely 
solved  l)y  a  jurj^  as  by  a  court,  and  ordinarily  should  be 
committed  to  the  tribunal  provided  by  law  for  ascertain- 
ing litigated  facts.  In  the  instant  case  the  primary  facts 
upon  the  issue  of  plaintiff's  contributory  negligence  are 
undisputed,  and  the  rule  to  be  applied  is  Avell  settled  in 
Nebraska.  If  from  those  facts  different  minds  may  hon- 
estly conclude  that  plaintiff  was  guilty  of  negligence 
which  proximately  contributed  to  her  injury,  or  that  she 
was  free  therefrom,  the  jurj^,  and  not  the  court,  should 
draw  the  inference  and  find  the  secondary  fact..  Atchison 
d  N.  R.  (^o.  V.  Bailey,  11  Neb.  332;  American  Water- 
Works  Co.  V.  Dougherty,  37  Neb.  373;  Omaha  IStrret  R. 
Co.  V.  LoehnHsen,  40  Neb.  37;  Chicago,  B.  &  Q.  R.  Co.  r. 
Pollardf  53  Neb.  730;  Schwanenfeldt  v.  Chicago,  B.  d  Q. 
R.  Co.,  80  Neb.  790. 

The  defendant  argues  that  the  plaintiff  had  a  clear  view 
of  the  railway  track  many  feet  west  of  the  crossing;  that 
if  she  had  looked  westward  at  any  time  before  stepping 
upon  the  track  she  would  have  seen  the  train,  and  is  guilty 
of  contributory  negligence  because  she  did  not  look  at  a 
time  when  her  sense  of  sight  would  have  been  an  effective 
means  to  warn  her  of  her  peril.  Decisions  in  point  to 
sustain  the  i)roposition  have  been  cited,  but  they  do  not 
appeal  to  us  as  sound.  The  rule  seems  harsh,  and  practi- 
cally compels  the  individual  to  insure  his  own  safety.  In 
OinaJia,  N.  £  B.  H.  R.  Co.  v.  O'Donnell,  22  Neb.  475,  we 
held  that  ordinarily  the  question  of  contributory  negli- 
gence in  cases  like  the  one  at  bar  is  for  the  jury.  In  that 
case,  if  the  injured  traveler  had  looked  subsequent  to  his 
first  and  second  observations  and  while  yet  in  a  place  of 
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^:afet3',  '^^  could  liare  seen  the  approaching  train,  but  we 
held  that  his  default  did  not,  as  a  matter  of  law,  convict 
him  of  contributory  nej]jlij]jence.  In  Omaha  dc  R.  V,  R. 
C(K  V,  Talbot.  48  Neb.  627,  we  held  that  it  is  the  duty  of 
a  traveler  upon  the  public  highway  to  look  and  listen 
while  advancing  toward  a  railway  crossing,  and  if  he  fails 
to  do  so  he  will  be  guilty  of  negligence  barring  ^i  recover}', 
even  though  the  carrier  was  negligent  in  operating  the 
train  with  which  he  collided.  In  that  case  the  man  in 
eontrol  of  a  team  drove  onto  a  railway  crossing  without 
lo(»king  or  listening,  and  had  not  looked  or  listened  while 
traveling  40  rods  just  before  comiiig  to  said  crossing. 

In  Chicago,  B,  &  Q.  R,  Co.  v\  Yost,  50  Neb.  439,  the 
plaintiff,  a  section  hand,  had  been  injured  by  a  locomotive 
following  a  gravel  train;  he  stepped  off  the  railway  and 
down  an  embankment;  before  returning  to  work,  and 
while  at  the  foot  of  the  grade,  he  looked  in  the  direction 
fr<mi  whence  the  passing  train  liad  come,  but  could  not 
see  the  aproaching  engine  because  of  an  intervening  wing 
fence;  thereafter  he  did  not  look,  although  he  had  been 
warned  by  his  superior  to  do  so  before  stepping  onto  the 
track,  and  we  held  he  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law.  The  case  is  reported  on  a 
si^cond  appeal  in  61  Neb.  530,  and  a  statement  in  the  first 
I>aragraph  of  the  syllabus  might,  if  considered  apart  from 
the  facts  disclosed  in  the  opini(m,  lead  an  indifferent  ob- 
server astrav.  It  must  be  remembered  that  Yost  had 
violated  a  positive  order  of  his  employer  made  to  secure 
the  servant's  safety.  It  is  competent  for  a  railway  com- 
pany to  make  a  rule  of  that  nature  to  govern  the  conduct 
of  its  employees,  but  it  has  no  such  control  over  the  pub- 
lic. The  power  to  compel  a  pedestrian  to  take  so  extreme 
a  precaution  under  all  circumstances  is  vested  in  the  leg- 
islature, and  it  has  not  spoken  upon  this  subject.  The 
court  did  not  hold  nor  intend  to  hold  in  the  Yoat  case 
that  all  pedestrians,  without  regard  to  surrounding  cir- 
cumstances, must,  just  before  stepping  onto  a  railway, 
look  for  trains,  or  in  default  thereof  be  convicted  of  con- 
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tributory  nejijligence  as  a  matter  of  law.  The  facts  in  the 
Tost  case  ch^arly  distinguish  it  from  the  case  at  bar  and 
all  other  crossing  cases  reported  in  this  jurisdiction.  It 
does  not  rule  the  instant  case,  and  should  not  be  con- 
sidered as  authority  in  suits  be^tween  a  railway  company 
and  persons  not  in  its  employ. 

At  the  time  the  first  appeal  ii;i  the  Yost  case  was  deter- 
mined, the  opinion  in  (liiauio,  B,  d  Q.  R,  Co.  v.  Pollnnh 
53  Neb.  730,  was  on  file,  and  no  attempt  was  made  to  re- 
pudiate the  principles  of  law  anncmnced  in  the  Pollard 
case.  The  facts  in  that  case  are  that  Pollard  was  driving 
along  the  higlnvay  and  over  a  railway  crossing.  His  at- 
tention was  challenged  by  a  pillar  of  smoke  to  the  east 
which  he  tliought  indicated  the  presence  of  a  train.  Turn- 
ing from  a  consideration  of  the  smoke  just  as  his  wagon 
was  upon  tlie  crossing,  he  observed  a  train  approaching 
from  the  opposite  direi^tion.  It  was  held  that  the  jury 
should  siiy  whether  he  was  negligent  or  not.  ;Mr.  ("hief 
Justice  Harrison^  speaking  for  the  court,  said:  "It  was 
not  for  the  trial  court,  and  is  not  for  this  c(mrt,  to  de- 
termine and  say  as  a  matter  of  law  just  at  wluit  exact 
point  in  the  plaintiff's  ai)proach  to  the  railroad  lie  should 
have  looked  in  either  direction  on  the  track  for  a  train,  or 
just  at  what  instant  he  should  have  looked  in  either  di- 
rection for  the  same  purpose.  The  ([uestion  was,  did  he, 
under  his  surroundings  and  all  the  circumstances,  observe 
the  care  which  ordinarily  would  have  been  taken  by  a 
prudent  pers(m?" 

The  plaintiff  had  crossed  defendant's  railway  at  Thirtieth 
street  several  times  before  the  accident.  She  testifies  that 
she  was  accustomed  when  traveling  frcmi  the  south  to 
stop  about  35  feet  from  the  tra(*k  and  look  southwest  for 
trains;  that  at  times  she  had  waited  for  trains  to  pass 
before  attemi)ting  to  cross,  and  in  her  judgment  an  ob- 
servation made  at  said  point  would  advise  her  of  an  ap- 
proaching train  so  that  she  could  protect  herself;  that 
on  the  day  she  was  injured,  after  looking  east  and  west 
at  her  usual  point  of  observation,  she  heard  no  sounds  to 
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indicate  an  oncoming  train,  thought  it  was  safe  to  cross, 
and  continued  to  listen  for  and  to  think  about  the  train, 
but  was  giving  attention  to  her  walking.  She  was  heavy, 
and  it  beliooved  her  to  notice  the  path  she  was  traveling. 
Mrs.  Wallenburg  insists  she  did  not  hear  or  see  the  de- 
fendant's train  until  it  collided  with  her.  The  evidence 
is  uncontradicted  that  the  defendant's  train  was  being 
oi)erated  at  a  rapid  and  an  unusual  rate  of  speed,  and  that 
the  highway  warning  was  not  given  as  it  approached 
the  crossing  in  question.  Mrs.  Wallenburg  had  traveled 
about  half  way  between  the  southern  line  of  the  defend- 
ant's right  of  way  and  its  track,  at  the  time  she  last  looked 
for  a  train,  and  it  does  not  seem  to  us,  as  a  matter  of  law, 
she  should  be  charged  with  the  duty  of  anticipating  that 
the  defendant  would  negligently  operate  its  train  with- 
out warning  the  public  by  sounding  the  locomotive  whistle 
or  ringing  tlie  bell.  The  law  does  not  arbitrarily  and  in- 
variably fix  the  distance  at  which  the  plaintiff  should 
have  coinnienced  to  look  and  listen,  so  long  as  she  did  so 
at  a  sufficient  distance  to  enable  her  to  discover  the  ap- 
proach of  a  train  and  avoid  injury  by  the  exercise  of  rea- 
sonable and  ordinary  care,  and  whether  she  did  exercise 
that  care,  under  the  circumstances  of  this  case,  is  a  ques- 
tion for  the  jury,  and  not  for  this  court,  to  determine. 
Schicanctifeldt  v,  Chicago,  B,  c£-  Q,  R,  Co,,  80  Neb.  790; 
Moore  V.  Chicago,  kit.  P.  d  K.  C.  R,  Co,,  102  la.  595; 
Nichols  V,  Chicago,  B,  d  Q,  R,  Co,,  U  Colo.  501,  98  Pac. 
808;  Boyd  v.  St.  Louis  S.  W.  R.  Co.,  101  Tex.  411,  108  S. 
W.  813;  Farrell  v.  Erie  R.  Co..  138  Fed.  28;  Oldenhurg  v. 
yen:  York  C.  d  H.  R.  R.  Co.,  124  N.  Y.  414;  Cheany  v. 
Long  Island  R\  Co.,  101  N.  Y.  419;  Bonncll  v.  Delaware, 
L.  d  W.  R.  Co.,  39  N.  J.  Law,  189.  While  we  might  not 
have  found  the  facts  as  did  the  jury,  the  trial  court  prop- 
erly submitted  the  issues  to  the  triers  of  fact,  and  in  our 
opinion  tliere  is  sufficient  evidence  to  uphold  the  verdict. 
2.  Instru(*tion  numbered  4,  requested  by  defendant,  was 
properly  refused.  The  first  proposition  of  law  therein 
stated  will  apply  to  some  cases,  but  not  the  instant  one, 
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and  the  closing  paragraph  is  a  command  that  the  jury 
shall  find  for  defendant.  Instruction  numbered  5,  re- 
quested by  defendant,  does  not  correctly  state  the  law. 
In  so  far  as  defendant  complains  because  the  juiy  were 
not  told  in  so  many  words  that  a  pedestrian  in  approach- 
ing a  railway  crossing  should  look  each  way  for  trains,  it 
may  be  said  that  the  court  in  the  fifth  paragraph  of  its 
charge  said:  "It  was  likewise  the  duty  of  the  plaintiff 
before  going  upon  the  track  of  defendant  to  look  and  listen 
for  the  apj)roach  of  an  engine  or  train,  and  to  observe 
such  reasonable  precaution  before  attempting  to  cross  the 
track  as  an  ordinarily  prudent  man,  under  the  same  or 
like  circumstances,  would  have  observed."  There  is  noth- 
ing in  the  record  tending  to  prove  that  plaintiff  looked  to 
the  east,  and  not  to  the  west;  but  the  proof  is  that  she 
looked  in  the  direction  of  the  ai)proaching  train,  so  that 
the  failure  of  the  court  to  use  the  word  "each",  or  its 
equivalent,  in  its  instructions  did  not  prejudice  defend- 
ant. 

Instruction  numbered  8,  recj nested  by  defendant,  was 
properly  refused.  It  is  not  applicable  to  the  evidence. 
Instruction  numbered  11,  requested  by  defendant,  may  be 
correct  as  an  abstract  principle  of  law,  but  in  the  light  of 
the  evidence  adduced  was  unnecessary.  The  evidence  does 
not  tend  to  support  the  last  clear  chance  doctrine,  and  the 
court's  instructions  did  not  present  any  phase  of  that 
theory  to  the  jury,  hence  it  was  proper  to  refuse  the  in- 
struction last  referred  to.  Instruction  numbered  13,  re- 
quested by  defendant,  purports  to  state  the  evidence  in 
some  particulars.  It  is  not  entirely  accurate,  is  argument- 
ative, and  was  properly  refused.  Instruction  numbered  16, 
requested  by  defendant,  states  a  rule  of  law  in  conflict 
with  that  announced  in  Chicago,  B.  &  Q.  R,  Co,  v.  Pol  lardy 
supra,  and  invades  the  province  of  the  jury.  The  special 
findings  do  not  control  the  general  verdict.  The  situation 
in  this  case  upon  the  point  considered  is  very  much  like 
the  one  created  in  Kafka  v.  Union  IStock  Yards  Co.,  78 
Neb.  140. 
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3.  Tlie  recovery  is  iiuKlerate,  the  nature  and  extent  of 
plaintiff^  injuries  eonsidered.  There  18  no  8U«:gestion  in 
the  brief  that  errors  were  committed  in  admitting  or  re- 
ject in «];  evidence,  and  the  charge  to  the  jury  is  fair  and 
dispassionate. 

The  judi^nent  of  the  district  ccmrt,  therefore,  is 

Affirmed. 
Barnes,  J.,  dissenting. 

I  am  unable  to  concur  in  the  majority  opinion  in  this 
<?ase,  for  the  reas(m  that  to  my  mind  tlie  undisputed  facts 
.  sliow  such  gross  contributory  negligence  on  the  part  of 
the  plaintiff  as  should  prevent  a  recoM^ry.  The  efTeot  of 
this  o])inion  is  to  (jvcrrule  Omuhn  ct  R,  V.  R,  Co,  v.  TaJhof, 
48  Neb.  <>27;  (hiihric  r.  Missouri  P.  R.  Co.,  51  Neb.  746; 
Chiciigo,  U.  c(-  Q.  R,  Co.  v.  Pollard^  53  Neb.  730;  Brady  r. 
Chwdijo,  St.  /^,  J/,  it  ().  R.  Co.,  59  Neb.  233,  and  many 
other  cases.  Uy  our  judgment  we  make  a  railroad  com- 
i:any  an  absolute  insurer  of  the  safety  of  i)edestrians  at 
its  grade  crossings. 

I  am  of  oi)ini(m  that  we  should  hold,  in  this  case,  that 
the  plaintiff's  conduct  in  not  looking  or  listening  for  the 
approach  of  the  defendant's  train  for  tlie  distance  of  35 
feet  wliile  approaching  the  crossing  where  the  accident 
occurred,  and  by  deliberately  ste^:ping  onto  the  railroad 
track  in  front  of  the  oncoming  train,  and  at  the  instant 
it  reached  the  crossing  where  there  was  an  unobstructed 
view  of  the  track,  in  the  direction  fi'om  which  the  train 
approaclied,  of  from  400  to  500  feet,  should  be  held  to  be 
contributory  negligence,  as  a  matter  of  law. 

The  judgment  of  the  trial  court  should  be  reversed  and 
the  cause  dismissed. 
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State,  ex  rel.  John  W.  McDonald,  appellee,  v.  J.  C. 

Farrington  et  al.,  appellants. 

Filed  Apkil  23, 1910.     No.  15,974. 

1.  Mandamus.   A  mandamus  proceeding  in  Nebraska  is  an  action  at 

law. 

2.  Appeal:    Motion  for  New  Trial.    In  an  action  at  law  the  defeated 

party  will  not  be  heard  to  complain  on  appeal  that  the  Judgment 
is  not  supported  by  the  evidence,  if  he  does  not  raise  that  ques- 
tion in  the  district  court  by  a  motion  for  a  new  trial. 

3.  :    Remand.    Where  a  cause  is  reversed  and  remanded  by  this 

court,  with  a  direction  to  the  district  court  to  enter  a  Judgment 
as  prayed  for  in  the  petition,  the  trial  court  has  no  discretion, 
but  must  render  a  Judgment  in  conformity  with  the  mandate. 

4.  Former  Adjudication.     The  right  of  the  relator  herein  to  a  writ 

of  mandamus  was  adjudicated  by  the  opinion  and  Judgment 
rendered  on  thp  former  appeal  of  this  case,  and  reported  in  State 
V.  Farrington,  80  Neb.  628. 

Appeal  from  the  district  court  for  Dawes  county: 
Willl\m  H.  Westover,  Judge.     Affirmed. 

Edtoi7i  D,  C rites  and  J.  E,  Porter,  for  appellants. 

8.  L,  Geisthardt,  contra. 

Root,  J. 

John  W.  McDonald,  the  relator,  applied  to  the  district 
court  for  Dawes  county  for  a  writ  of  mandamus  com- 
manding the  respondents,  the  county  commissioners  and 
the  county  clerk  of  said  countv,  to  include  in  their  esti- 
mate  and  levy  of  taxes  an  amount  sufficient  to  pay  re- 
lator's claims  against  the  county,  together  with  interest 
thereon,  but  not  to  exceed  the  aggregate  amount  limited 
bv  law  for  such  estimate  and  lew.  A  demurrer  to  the 
application  was  sustained,  and  an  api)eal  was  prosecuted 
to  this  court  by  the  relator.  February  B,  1908,  the  judg- 
ment of  the  district  court  was  reversed  and  the  cause  re- 
warded, "with  directiriis  to  is^ue  tli^  writ  m  prayed/' 
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State  V.  Farrlngton,  80  Keb.  628.  In  the  district  court 
subsequent  to  said  reversal,  the  relator  submitted  the 
muu(lat<*  of  this  court,  and  the  respondents  introduced 
proof  of  tlie  total  valuation  of  real  and  personal  prop- 
erty in  said  county  in  1907,  of  the  estimate  of  expenses 
made  by  the  eoiumissioners  for  the  year  1908,  and  of  the 
condition  of  the  general  fund  of  the  county  on  June  1, 
1908.  Thereupcm  the  court  ascertained  the  amount  due 
the  relator  from  Dawes  county,  together  with  the  in- 
terest thereon,  and  found  that  the  respondents  could  levy 
a  two-mill  tax  for  the  benefit  of  the  relator  in  addition  to 
a  tax  sufficient  to  pay  the  ordinary  expenses  of  the 
countv.  The  court  then  commanded  the  board  to  recon- 
vene,  n^vise  its  estimate  for  1908  so  as  to  include  rela- 
tor's claims,  at  tlie  proper  time  to  levy  taxes  as  aforesaid, 
thereafter  to  issue  for  relator  warrants  to  the  amount  of 
85  per  cent,  of  the  two-mill  levy,  and  further  ordered  that 
the  individuals  succeeding  the  respondents  in  office  in 
each  year  following  1908  should  take  like  steps  until  tlie 
relator's  claims,  with  interest,  should  be  paid.  The  re- 
spondents excepted  to  that  part  of  the  judgment  direct- 
ing the  payment  of  interest,  and  the  district  court  allowed 
a  supersi^deas  to  stay  the  part  of  the  judgment  excepted 
to.    The  respondents  ai)peal. 

1,  The  respondents  argue  that  the  court  erred  in  di- 
recting them  to  revise  the  estimate  made  during  their 
January,  1908,  meeting.  They  admit  such  a  revision 
would  not  make  the  levy  void,  but  say  they  may  be  held 
personally  liable  for  the  two-mill  levy.  The  opinion  and 
judgment  of  this  court  directed  the  district  court  to  en- 
ter the  order  in  this  respect.  That  opinion  was  filed 
February  6,  1908,  no  application  was  made  by  respond- 
ents for  a  rehearing  or  to  modify  the  judgment  or  opinion, 
and  the  argument  is  presented  too  late  for  our  considera- 
tion. 

The  respondents  contend  that  our  opinion  conflicts 
with  the  opinion  announced  in  County  of  Custer  v.  Chi- 
oarjo,  B.  (&  Q,  i?,  Co.,  62  Neb.  657,    The  controlling  facts 
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in  the  cited  ease  and  those  in  the  case  at  bar  are  not  the 
same.  In  County  of  Custer  v,  Chicago,  B.  <&  Q.  R.  Co,, 
supra,  the  commissioners  of  Ouster  county  had  levied  a 
tax  of  9  mills  for  general  purposes,  the  limit  fixed  by  law. 
Comp.  St.  1895,  ch.  77,  art.  I,  sec.  77.  The  county  had 
failed  to  pay  certain  claims  allowed  against  its  general 
fund  in  preceding  years,  and  the  county  attorney,  under 
the  direction  of  its  commissioners,  had  on  behalf  of  the 
county  confessed  judgments  in  favor  of  the  unpaid  claim- 
ants. In  addition  to  said  nine-mill  lew,  the  countv  com- 
missioners  levied  a  tax  of  4^  mills  to  create  a  judgment 
fund  to  pay  these  judgments.  In  a  suit  brought  to  re- 
cover back  taxes  paid  under  protest,  it  was  held  that  said 
judgments  were  void,  that  the  claims  upon  which  the 
judgments  were  based  were  charges  against  the  general 
fund  and  could  not  be  made  the  basis  for  a  special  levy 
which  would  in  effect  increase  the  levy  for  general  pur- 
poses to  more  than  9  mills  on  the  dollar.  No  such  ques- 
tion was  involved  in  the  former  appeal  or  is  apparent 
upon  the  present  appeal  of  the  instant  case.  It  did  not 
appear  from  the  petition,  nor  does  the  record  before  us 
disclose,  that  the  respondents  were  requested,  or  have 
been  directed,  to  levy  a  tax  for  the  purpose  of  satisfying  the 
claims  involved  herein,  in  addition  to  9  mills  on  the  dollar 
for  general  purposes.  The  relator's  claims  should  have 
been  included  within  the  estimate  and  levy  for  general 
purposes,  in  so  far  as  such  action  might  be  taken  with- 
out seriously  interfering  with  the  revenue  necessary  for 
the  payment  of  the  county's  current  expenses.  No  more 
was  sought  by  the  relator.  No  more  has  been  granted, 
so  far  as  we  are  advised,  by  the  direction  of  this  court  or 
the  judgment  of  the  district  court.  So  l(5ng  as  the  aggre- 
gate of  the  levies  for  general  purposes  and  for  the  pay- 
ment of  the  relator's  claims  do  not  exceed  9  mills  on  the 
dollar,  it  is  immaterial  that  the  amount  to  be  paid  the 
relator  is  expressed  by  a  two-mill  levy. 

2,  Counsel  has  presented  an  instructive  argument  at 
the  bw  wd  ift  bis  brief  in  support  of  his  contention  th^% 
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the  rohitor  is  not  entitled  to  a  writ  of  mandaniiis  because 
his  chiinis  have  not  been  reduced  to  jud|>:nient,  and  that 
the  county  is  not  liable  for  interest  upon  the  claims  al- 
lowed by  the  county  commissioners,  but  not  represented 
by  valid  and  iH*j:;istered  warrants.     These  questions  were 
directly   involved   in  the  former  ai)peal  and  determined 
against   the   resixmdents.      It   is   suj^gested    that    at   the 
former  hearing  the  (iuesti(m  of  interest  was  not  argued 
at  the  bar  or  in  the  briefs  by  counsel  for  the  relator.    The 
question,  however,  was  i)resented  in  the  relator's  appli- 
cation  for  a  writ.     The  opinicm  filed   specifically   holds 
that  the  relator  is  entitled  to  interest,  the  mandate  di- 
rects the  district  court  to  issue  a  writ  according  to  the 
prayer  of  the  relator's  petition,  and  he  specifically  prays 
for   inter(»st.     Tin*   respondiMits  evidently    were   satisfitni 
with  the  opinion,  the  judgment  and  the  mandate,  because 
they  did  not  ask  for  a  rehearing,  nor  for  a  nu)dification  of 
the  opinion,  judgment  or  mandate.     Counsel  for  relator 
contends  that  the  relator's  right  to  a  writ  commanding 
the  respondents  and  their  successors  in  office  to  provide 
funds  for  the  payment  of  his  claims,  with   intercut,  has 
been  adjudicat(»d  and  forever  set  at  rest,  whereas  the  re- 
spondents' counsel  asserts  that   the  district  court  erred 
in  following  the  mandate  of  this  court,  that  we  should 
re-examine  the  questions  involved  in  the  disposition  of 
the  former  appeal  of  the  case,  and  correct  manifest  error 
committed  therein.     The  law  as  anncmnced  in  an  earlier 
appeal  of  a  case  to  this  court  has  generally  been  respected 
and  adhered  to  by  us  in  subsequent  proceedings  in  that 
litigation,  although  we  have  not  refused  to  correct  a  pal- 
pable error  where  the  <-ause  was  remanded  generally,  or 
the  issue  was  or  the  facts  were  different  on  the  subsequent 
hearing  from  those  presented  at  the  time  the  first  appeal 
was  determined,  but  we  have  never  changed  position  upon 
a  second  api)eal  where  the  cause  has  been  remanded  with 
directions.    The  connect  rule  is  announced  in  the  opinion 
of  Mr.  Commissioner  Irvine  in  City  of  Hastings  t\  Fajr- 
worthy^  45  »b,  676;  that  is  to  say,  if  a  judgmeut  of  a 
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lower  court  is  reversed  and  the  cause  is  remanded  gen- 
erally, the  appellate  court,  upon  a  second  appeal,  may 
re-examine  the  law  and  correct  an  error  committed  in  the 
first  opinion;  but,  if  the  cause  was  first  remanded  with 
directions  to  the  inferior  court  to  enter  a  specific  judg- 
ment, that  court  has  no  discretiou,  but  must  obey  the 
mandate.  Otherwise  the  nisi  prius  court  would  exercise 
appellate  jurisdiction  in  reversing  and  correcting  the 
judgment  of  the  supreme  court.  Tlie  superior  court, 
having  at  a  preceding  term  settled  and  adjudicated  a  right 
claimed  and  demanded  by  a  litigant,  is  without  power  at 
a  subsequent  term  to  vacate  and  modify  its  judgment  for 
the  sole  rccistm  that  it  fell  into  error  in  announcing  the 
law  and  directing  a  judgment  conformable  thereto.  The 
erroneous  decision  may  be  overruled  and  disregarded  in 
subsequent  litigation  between  other  parties,  but  between 
parties  to  the  suit  and  their  privies  it  is  the  law  and  meas- 
ures their  rights  and  duties. 

When  the  district  court  for  Dawes  county  received  the 
mandate  of  this  court  commanding  specific  action,  it 
could  not  lawfully  refuse  to  award  a  writ  in  favor  of  the 
relator.  To  that  extent  its  discretion  was  at  an  end. 
atate  h\  Dickinson^  C3  Neb.  .8Gi);  Washington  Bridge  Co. 
V.  atcxvart,  3  How.  (U.  S.)  413;  West  t\  Brashear,  14 
ret.  (U.  S.)  '51;  Groves  v.  Sentcll,  66  Fed.  179,  13  C.  C. 
A.  386;  Fortcnbcrry  v.  Fruzicr,  5  Ark.  200;  Smallry  v. 
Miller,  71  la.  90;  Tourville  v.  Wahash  R.  Co,,  148  Mo. 
614;  Piper  v,  Sairijer,  78  Minn,  221;  Patten  Paper  Co,  v. 
(Ireen  Bay  &  Mississippi  Canal  Co,,  93  Wis.  283;  Reming- 
ton V,  Eastern  R,  Co,,  109  Wis.  154.  We  conclude,  there- 
fore, that  not  only  was  the  district  court  compelled  to 
issue  a  writ,  but  that  we  ought  not  to  re-examine  and 
review  the  law  applicable  to  the  questicms  involved  in  the 
former  appeal  and  necessarily  determined  by  our  opinion 
and  judgment. 

3.  Counsel  argue  that  the  district  court  did  not  have 
authority  to  control  the  discretion  of  the  respondents  in 
45 
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levying  taxes,  because  they  have  the  unquestioned  right 
to  levy  taxes  and  expend  the  revenue  arising  therefrom 
to  the  extent  of  15  mills  on  the  dollar  valuation  for  cur- 
rent expenses  of  the  county,  and  for  the  construction  and 
repair  of  roads  and  bridges.  We  are  referred  to  Young 
v.  Lane,  43  Neb.  812,  and  State  v,  Sheldon,  53  Neb.  3(55. 
While  the  cited  authorities  were  not  mentioned  in  the 
briefs  filed  in  the  former  appeal  of  this  case,  nor  the 
point  mentioned  in  the  opinion,  the  principle  was  neces- 
sarily involved  in  the  judgment,  and  can  no  more  be  re- 
litigated  upon  this  second  appeal  than  can  the  other 
questions  above  referred  to.  Groves  v.  Sentell,  supra. 
There  is  also  a  substantial  difference  between  the  facts 
in  the  cited  cases  and  those  involved  in  the  case  at  bar. 
In  State  i\  SlicJdon,  supra,  the  annual  Ica^  had  been  made 
before  the  comiuissionei*s  were  requested  to  provide  rev- 
enue to  pay  the  relator's  judgment,  and  in  Young  v.  Lane, 
supra,  it  was  lield  that  the  stxitute  authorizing  county 
authorities  to  levy  a  tax  for  the  soldier's  relief  fund  was 
permissive,  and  not  mandatory.  Application  was  not 
made  to  the  court  for  a  writ  until  subsequent  to  the  an- 
nual levy.  Those  cases  were  not  intended  to,  and  did  not, 
overrule  WcssrJl  v.  ^ycir,  33  Neb.  35,  wherein  we  issued 
a  writ  comuuuiding  tlie  county  commissioners  of  Saline 
county  to  include  in  their  estimate,  and  make  provision 
in  their  annual  levy  to  pay  for,  certain  claims  allowed 
against  the  county  general  fund.  The  same  principle 
was  ap]>lied  to  a  school  district  in  State  v,  Gardner,  79 
Neb.  101. 

It  may  fairly  be  said  that  the  courts  will  intervene  to 
do  justice  between  an  honest  creditor  of  a  county,  whose 
chiinis  liave  been  allowed,  and  the  county  as  represented 
by  its  commissioners,  and  will  Ci)mpel  those  representa- 
tives to  do  something  in  reason  to  provide  paj'^ment  for  at 
lea.'t  a  part  of  such  claims  from  tlie  resources  of  the 
county.  The  o])inion  reiidered  on  the  former  appeal  per- 
mitted the  district  court  to  exercise  a  sound  discretion  in 
determining  the  part  of  the  annual  revenue  that  might 
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be  applied  upon  the  relator's  claims  without  unneces- 
sarily hampering  the  county  officers  in  discharging  their 
duties  to  the  imblic.  The  court,  therefore,  has  acted  in 
accordance  with  the  law,  as  well  as  in  conformity  with 
the  direction  of  this  court. 

The  question  of  the  sufficiency  of  the  evidence  to  sup- 
port the  exercise  of  the  discretion  entrusted  to  the  dis- 
trict court  by  our  mandate  is  not  before  us,  for  the  rea- 
son that  a  motion  for  a  new  trial  was  not  filed  in  the  dis- 
trict court.  A  mandamus  proceeding  is  an  action  at  law. 
State  V,  Lancaster  County,  13  Neb.  223;  State  v.  Affholdcr, 
44  Neb.  497.  A  motion  for  a  new  trial  was  therefore 
necessary  to  entitle  the  respondents  to  question  in  this 
court  the  sufficiency  of  the  evidence  below  to  sustain  the 
one  question  of  fact  above  referred  to.  Hake  v.  Woolncry 
55  Neb.  471;  Wollam  v,  Brandt  d  Shipnian,  56  Neb.  527. 

Upon  a  consider«^tion  of  tlie  entire  record,  we  find  no 

reversible  error,  and  the  judgment  of  the  district  court  is 

therefore 

Affirmed. 


J.  P.  Leininger  Lumber  Tomi^any  et  al.,  appellees,  v. 

Lillian  Dewey,  appellant. 

Fn.ED  April  23, 1910.     No.  16,000. 

1.  Divorce:    Sub8EQub:nt  Contract  of  Marriage.     Prior  to  the  enact- 

ment of  chapter  45,  laws  1909,  it  was  competent  for  a  divorced 
person  to  enter  Into  a  contract,  within  six  months  of  the  entry  of 
his  decree  of  divorce,  to  marry  subsequent  to  six  months  after 
the  rendition  of  that  decree. 

2.  Fraudulent  Conveyances:   Marriage  Setti.ement.    Marriage,  In  con 

templation  of  law,  is  a  valuable  consideration  suflSclent  to  sustain 
an  antenuptial  settlement  and  conveyance  of  property  as  against 
the  creditors  of  the  grantor,  although  such  settlement  and  con- 
veyance was  made  by  him  with  intent  to  defraud  his  creditors, 
unless  that  intent  is  known  to  the  grantee,  or  she  has  notice 
thereof  at  or  before  the  time  of  the  settlement. 

Appeal   from   the   district   court    for   Plattt*   county: 
George  H.  Thomas,  Judge.    Reversed, 
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Albert  &  Wagiicr,  for  appellant. 

A.  M.  Post  and  J.  J. . Sullivan ,  contra. 

Root,  J. 

In  this  action  to  foreclose  a  mechanic's  lien,  the  de- 
fendant Lillian  Dewey  asserted  title  to  the  land  as  apainst 
the  defendant  Columbus  State  Bank  by  virtue  of  an  ante- 
nuptial settlement  and  conveyance.  The  defendant  bank 
claimed  title  by  virtue  of  a  judicial  sale  of  said  real  estate 
as  the  i)r()perty  of  Georo;e  Dewey,  husband  of  the  defend- 
ant Lillian  Dewey.  The  bank  prevailed,  and  Lillian 
Dewey  api)eals. 

The  evidence  is  somewhat  meager,  but  it  appears  there- 
from that  prior  to  1905  the  defendant  George  Dewey  was 
married  to  a  woman  other  than  Lillian  Russell,  his  pres- 
ent wife.  Before  commencing  suit  for  a  divorce  from 
his  first  wife,  George  Dewey  had  an  understanding  with 
iliss  Kussell  that  he  should  procure  a  divorce,  make  a 
financial  provision .  for  her,  and  they  should  become  man 
and  wife,  but  no  specific  cimtract  was  entered  into.  On 
the  14th  of  June,  1903,  George  Dewey  was  divorced  in  an 
action,  wherein,  we  infer  from  the  record,  he  was  plain- 
tilHf.  July  10,  1905.  George  Dewey  and  Lillian  Russell 
executed  a  written  contract,  wherein  and  w^herebv  thev 
agreed  to  marry  within  six  months.  He  settled  |5,000 
upon  her,  and  agreed  that,  if  he  was  unable  to  pay  the 
money,  he  would  convey  to  her,  in  satisfaction  of  said 
settlement,  the  land  in  dispute  in  this  action  and  a  cer- 
tain lot.  Miss  Russell,  on  her  part,  agreed  to  accept 
said  settlement  in  full  satisfaction  of  all  claims  she  might 
otherwise  have  upon  his  estate.  September  27,  1905, 
Dewey  executed  a  deed,  in  the  presence  of  an  attesting 
witness,  conveying  said  land  to  Miss  Russell.  The  deed 
\N'as  not  acknowledged,  but  was  recorded  September  30, 
1905.  One  year  thereafter  Dewey  made  a  second  deed  to 
his  wife,  duly  acknowledged,  for  the  purpose  of  correct- 
ing the  defect  in  the  former  conveyance.     December  20, 
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1905,  the  defendants  Dewey  were  duly  married,  and  from 
thence  hitherto  have  lived  together  as  man  and  wife.  In 
April,  1905,  George  Dewey  borrowed  |1,700  from  the  de- 
fendant Columbus  State  Bank,  and  about  that  time 
became  further  indebted  to  it  as  the  indorser  of  a  note. 
July  10,  1905,  the  defendant  George  Dewey  owed  his  co- 
defendant,  the  Columbus  State  Bank,  nearly  |2,000.  He 
also  owed  about  |500  to  other  creditors,  and  his  property, 
other  than  that  referred  to  in  the  marriage  settlement, 
was  of  the  value  of  about  |1,000.  In  March,  1906,  the 
defendant  bank  commenced  an  action,  aided  by  attach- 
ment, in  the  district  court  for  Platte  county  against  the 
defendant  George  Dewey,  and  recovered  judgment  in 
June  of  that  year  for  $1,066.  Subsequently  the  land 
conveyed  to  Mrs.  Dewey  was  sold  by  order  of  court  as  the 
property  of  George  Dewey,  and  was  purchased  by  said 
bank.  The  bank's  cashier  testifies  that  Mr.  Dewey  stated 
the  transfer  to  Lillian  Kussell,  later  Mrs.  Dewey,  was 
for  the  purpose  of  preventing  -the  first  Mrs.  De>yey  re- 
covering alimony,  but  subsequently  the  land  had  been 
reconveyed.  George  Dewey  denies  making  any  such  state- 
ment. Mr.  and  Mrs:  Dewey  testify  in  the  most  positive 
terms  that  at  the  time  the  deed  was  executed,  and  at  all 
times  prior  thereto,  she  was  in  absolute  ignorance  of  his 
financial  condition,  and  that  the  settlement  was  made  for 
the  sole  purpose  of  providing  for  Mrs.  Dew^ey  and  in  con- 
sideration of  their  marriage. 

Counsel  for  Mrs,  Dewey  argues  that  the  marriage  set- 
tlement and  the  deed  made  in  conformity  thereto  vest  her 
with  a  title  superior  to  the  claims  of  her  husband's  credi- 
tors. Counsel  for  the  defendant  bank  insists  that  George 
Dewey  in  July,  1905,  was  incompetent  to  enter  into  a 
contract  to  marry  or  to  make  a  marriage  settlement;  that 
his  preceding  oral  agreement  was  against  public  policy, 
without  consideration,  and  tainted  the  written  contract, 
and  for  six  months  subsequent  to  the  entry  of  his  decree 
of  divorce  George  Dewey's  status  was  that  of  a  married 
man. 
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The  statute  in  force  at  tbe  time  the  transiirtions  herein 
considered  occurred  is  as  follows:  ''It  shall  be  unlawful 
for  any  jx'rson  who  sliall  obtain  a  decree  of  divorce  to 
marrj'  again  during  the  time  allowed  by  law  for  com- 
men<*ing  prcK-eedings  in  error  or  by  api>eal  for  the  re- 
versal of  such  decr4»<\  and  in  case  such  proceedings  shall 
be  instituted,  it  shall  be  unlawful  for  the  defendant  in 
error  or  api)ellee  to  marry  again  during  the  i)endeney  of 
such  proceedings,  and  a  violation  of  this  act  shall  subject 
the  party  violating  it  to  all  the  penalties  of  other  cases 
of  bigamy." 

*'No  proce(Hlings  for  reversing,  vacating,  or  modifying 
any  decree  of  divorce,  except  in  so  far  as  such  pl'oceed- 
ings  shall  affect  only  questions  of  alimony,  property 
rights,  custody  of  children,  and  other  matters  not  affect- 
ing the  marital  relations  of  the  parties,  shall  be  com- 
menced unless  within  six  mcuiths  after  the  rendition  of 
such  decree,  or  in  case  the  person  entitled  to  such  pro- 
ceedings is  an  infant,  a  person  of  unsound  mind,  within 
six  mouths,  exclusive  of  the  time  of  such  disability."  Ann. 
St.  1907,  sees.  5369,  5370. 

It  goes  without  saying  that  no  contact,  oral  or  writ- 
ten, made  by  George  Dewey,  while  a  married  man,  to 
marry  Lillian  Russell  should  be  recognized  as  the  founda- 
tion for  any  right.  It  is  also  clear  that  for  six  months 
subsequent  to  the  time  (leorge  Dewey  i)rocured  his  di- 
vorce he  could  not  (»nter  into  the  marriage  relation  so  as 
to  give  Lillian  Kussell,  or  any  wcmian  other  than  his  first 
spouse,  a  lawful  status  as  his  wife.  But  the  statute  did 
not  prohibit  Mr.  Dewey  from  entering  into  a  contract  to 
marry  six  montlis  after  his  divorce  was  granted.  If  he 
had  the  right  to  marry  after  IK^'ember  14,  1905,  he  had 
the  right,  subsecjuent  to  his  divorce,  to  agree  to  marry 
when  permitted  by  statute  to  do  so.  The  agreement  was 
not  to  violate  tiie  law,  but  to  perform  a  lawful  act.  The 
authorities  ui)on  this  proposition  are  not  numerous,  but, 
so  far  as  we  are  advised,  are  uniform  and  sustain  the  fore- 
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going    propositions.      Buelna    v.    Ryan,    139    Cal.    630; 
Cooper  V.  Bower,  96  Pac.   (Kan.)  59,  794. 

We  have  examined  the  eases  cited  by  counsel  for  the 
bank,  but  do  not  find  them  in  point.  In  every  instance 
the  contract  was  made  during  the  time  at  least  one  of  the 
parties  thereto  was  married  to  another  person.  Counsel 
for  the  bank  cites,  and  possibly  the  trial  court  was  in- 
fluenced by,  Eaton  v,  Eaton,  66  Neb.  676.  Some  of  the 
statements  made  by  the  learned  author  of  that  opinion 
tend  to  support  the  contention  of  the  bank  in  this  case, 
but  a  consideration  of  the  entire  opinion  will  convince 
the  reader  that  those  statements  were  unnecessary  for 
the  determination  of  the  question  involved  in  tliat  case 
and  do  not  bind  the  court.  In  tlie  cited  case  the  plain- 
tiff, within  six  months  of  the  time  she  was  divorced  from 
her  first  husband,  married  the  defendant.  She  cohabited 
with  him  for  a  year,  and  then  prosecuted  an  action  for  a 
divorce.  Her  second  husband  alleged  in  his  answer  that 
said  marriage  was  void,  and  asked  that  it  be  so  decreed. 
The  district  court  found  for  the  defendant  and  entered  a 
decree  according  to  his  prayer.  This  court  held  the  plain- 
tiff's second  marriage  was  void,  but  that  the  conduct  of 
the  parties,  subsequent  to  six  months  after  the  plaintiff 
secured  her  divorce  from  her  first  husband,  gave  the  liti- 
gants the  status  of  man  and  wife.  The  argument  of  our 
former  chief  justice  did  not  commit  us  to  the  position 
that,  for  six  months  after  a  decree  of  divorce  is  rendered, 
the  parties  to  such  an  action  continue  to  !)e  man  and 
wife,  with  all  the  consequences  attending  tliat  relation. 
The  possibilities  of  such  a  status  are  grave,  involving, 
among  other  things,  the  law  controlling  the  descent  of 
property,  and  we  are  of  opinion  the  legislature  did  not, 
prior  to  1909,  intend  that  an  absolute  decree  of  divorce 
should  be  construed  by  the  courts  to  be  interlocutory. 
The  judgment  provided  for  by  the  statute  (Ann.  St.  1909, 
sec.  5369)  prior  to  the  enactment  of  chapter  45,  laws 
1909,  severs  the  marital  relation,  but,  like  any  other 
judgment,  is  subject  to  review  and  reversal  by  any  pro- 
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4*ee<liiij:K  known  to  the  law.  To  prevent  divorced  couples 
niaiTvinp:  within  the  time  provided  by  law  for  an  appeal, 
the  prohilution  against  reentering  the  marriage  relation 
was  imi)os(»<l  by  the  legislature,  for  a  violation  of  that 
mandate,  suitable  punishment  was  provided,  and  the  law 
will  refus(*  to  enforce  anv  ccmtract  entered  into  in  de- 
fiance  of  the  statute.  The  legislature  not  having  pro- 
hibited a  divorced  ])erscm  from  entering  into  a  contract, 
within  six  months  of  his  divorce,  to  marrv  six  months 
thereafter,  the  contract  was  not  illegal.  Marriage  in  con- 
templation of  law  is  a  valuable  consideration  suflicient  to 
sustain  a  conveyance  or  settlement  of  property,  as  against 
the  creditors  of  the  grantor,  even  if  made  by  him  with 
tlie  intent  to  defraud  liis  creditors,  unless  that  intent  is 
known  to  the  grantee  or  she  has  notice  of  that  fact  before 
the  c<mtract  is  executed.  Tolman  v.  Ward,  86  5Ie.  303; 
Hoggess  v,  Richards^  AdmV,  39  W.  Va.  567;  Nance  r. 
Xanrr,  84  Ala.  375;  Sterry  i?.  Arden,  1  Johns.  Ch.  (N.  Y.) 
•261;  Bunnel  v.  Mithrrow,  29  Ind.  123;  Pretcit  v.  Wihon, 
103  U.  S.  22;  Campion  v.  Cotton,  17  Ves.,  Jr.  (Eng.) 
•264,  34  Eng.  Reprint,  102;  20  Cyc.  504. 

The  evidence,  as  heretofore  stated,  is  insuflScient  to 
charge  Mrs.  Dewey  with  knowledge  or  notice  of  any 
fraudulent  intent  her  husband  may  have  had  in  trans- 
ferring the  land  in  question  to  her,  and  for  that  reason 
the  judgment  of  the  district  court  must  be  reversed.  Tlie 
other  matters  referred  to  in  the  bank's  brief  are  not 
deemed  of  sufficient  importance  to  justify  extending  this 
opinion  by  specific  reference  thereto. 

The  judgment  of  the  district  court  upon  the  issues 
joined  between  Lillian  Dewey  and  the  Columbus  State 
Bank  is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Reversed. 

Fawcett,  J.,  not  sitting. 
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Dorothy  L.  McAuliffe,  appellant,  v.  Alfred  B.  Noyce, 

appellee. 

Filed  April  23, 1910.    No.  15,957. 

Cities:  Defective  Sidewalks:  Liability  op  Abutting  Owner:  Peti- 
tion. Under  sections  120,  121,  ch.  12a,  Comp.  St.  1907,  empower- 
ing the  mayor  and  council  of  the  city  of  Omaha  to  repair  side- 
walks with  "such  material  and  in  such  manner  as  they  deem 
necessary",  and  making  owners  of  abutting  property  liable  for 
all  damages  occasioned  by  their  failure  to  keep  adjacent  side- 
walks In  repair,  a  petition  to  recover  from  an  abutting  owner 
damages  for  personal  injuries  resulting  from  his  failure  to  repair 
an  adjacent  sidewalk  held  demurrable,  where  it  did  not  allege 
that  the  city  in  notifying  defendant  to  make  repairs  indicated 
the  manner  of  making  them  or  the  kind  of  materials  to  be  used. 

Appeal  from  tlie  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.     Affirmed. 

James  C.  Kinsler,  for  appellant. 

William  Baird  d  Sons^  contra. 

Rose,  J. 

Plaintiff  in  her  petition  states  that  at  9 :  30  o'clock  P. 
M.,  July  8,  1907,  she  stepped  in  a  hole  in  a  dangerous, 
wooden  sidewalk  in  front  of  a  lot  owned  by  defendant  in 
the  city  of  Omalia,  and  as  a  result  sustained  personal  in- 
juries to  the  extent  of  |1,999.99,  through  the  negligence 
of  defendant  in  failing  to  repair  the  sidewalk  within  20 
days  after  he  had  been  notified  by  the  city  to  do  so.  The 
trial  court  sustained  a  demurrer  to  her  petition,  and  from 
a  dismissal  of  her  suit  she  has  appealed. 

The  sufficiency  of  the  petition  is  the  only  question 
presented.  Plaintiff  seeks  to  hold  defendant  liable  for 
damages  under  the  following  statutory  provision,  which 
was  part  of  the  Omaha  charter  at  the  time  of  the  injury: 
"Where  the  owner  or  owners  of  abutting  property  fail  to 
keep  in  repair  the  sidewalk  adjacent  thereto  they  shall 
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be  liable  for  all  damages  or  injuries  occasioned  or  re- 
covered by  reason  of  the  defective  or  dangerous  condi- 
tion of  sucb  sidewalk."  Comp.  St.  1907,  ch.  12tf,  sec.  121. 
One  of  the  grounds  on  which  defendant  resists  liabilitj" 
under  this  provision  is  that  he  was  not  properly  notified 
by  tlie  city  to  repair  the  walk,  there  being  nothing  iu  the 
notice  pleaded  to  indicate  the  manner  of  making  repairs 
or  the  kind  of  materials  to  be  used.  Plaintifif  s  allega- 
tions as  to  notice  are:  "That  on  the  30th  day  of  April, 
A.  D.  1907,  the  city  of  Omaha,  Nebraska,  having  author- 
ity so  to  do,  by  resolution  number  1713,  ordered  and  di- 
rected the  defendant  to  repair  said  sidewalk;  that  said 
resolution  and  order  were  published  as  required  by  law, 
and  a  notice  of  such  order  and  resolution  was  mailed  to 
defendant  by  registered  letter,  and  receipt  therefor  was 
returned  to  the  city  clerk  of  said  city  of  Omaha,  signed 
by  George  G.  AVallace,  defendant's  agent,  then  in  charge 
of  said  lot  and  tlie  Imildings  thereon." 

The  nature  and  extent  of  the  repairs  required  and  the 
manner  of  making  tliem  are  not  stated  in  the  notice.  The 
kind  of  materials  to  be  used  is  not  mentioned.  Plaintiff 
did  not  Hi^t  out  in  lier  petition  or  attach  to  it  a  copy  of  the 
resolution.  Was  the  notice  pleaded  sufficient  to  require 
defendant  to  repair  the  sidewalk  at  the  peril  of  becoming 
liable  for  all  damages  resulting  from  his  failure  to  do  so, 
and  of  subjecting  his  property  to  a  lien  for  the  cost  of 
any  repairs  which  the  city  might  subsequently  make? 
The  fee  of  the  street  is  in  the  city,  and  the  sidewalk  is 
part  of  the  street.  Davis  v.  City  of  Omaha,  47  Neb.  836. 
It  is  the  duty  of  the  city  to  keep  its  sidewalks  in  repair 
and  in  a  safe  condition  for  public  use.  City  of  Lincoln 
V,  Jancschy  63  Neb.  707;  Tewksbury  v.  City  of  LincoUu 
84  Neb.  571.  It  was  not  relieved  of  that  diity  by  the 
enactment  requiring  owners  of  abutting  property  to  re- 
pair adjacent  sidewalks.  The  charter  in  force  at  the 
time  of  the  accident  declared:  "The  mayor  and  city 
council  sliall  have  power  to  construct  or  repair  sidewalks 
along  any  street  or  part  thereof  of  such  material  and  in 
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such  manner  as  they  deem  necessary,  and  to  assess  the 
cost  thereof  upon  abutting  property."  Comp.  St.  1907, 
ch.  12a,  sec.  120. 

The  section  containing  the  provision  upon  which  plain- 
tiff relies  is  as  follows:  "Where  the  grade  of  any  street 
or  part  of  a  street  has  not  been  established,  or  where  a 
street  has  not  been  worked  or  filled  to  the  established 
grade,  or  where  a  street  has  been  graded  but  does  not 
conform  to  the  established  grade,  the  owners  of  lots  or 
lands  abutting  on  such  street  shall  only  be  required  to  con- 
struct or  repair  such  sidewalks  along  such  streets  with 
brick,  macadam  or  such  other  material,  except  stone  or  ar- 
tificial stone,  as  the  mayor  and  council  may  direct.  No 
wooden  sidewalks  shall  be  constructed  by  the  city  and  the 
cost  thereof  assessed  upon  the  abutting  property,  except 
where  the  mayor  and  council  may  deem  it  inadvisable 
to  build  permanent  sidewalk  and  shall  by  concurrent 
resolution  order  such  wooden  walk  to  be  constructed. 
Before  any  sidewalk  shall  be  constructed  or  repaired  by 
this  city  tlie  owner  or  owners  of  the  lots  or  lands  to  be 
assessed  shall  be  given  notice  to  construct  or  repair  such 
sidewalk  and  shall  have  twenty  days  after  the  giving  of 
such  notice  within  wliich  to  construct  or  repair  the  same. 
Such  notice  shall  be  served  or  publislied  as  directed  by 
ordinance  and  if  such  notice  be  by  publication  it  sliall 
be  sufficient  to  address  such  notice  to  its  owner  generally. 
The  city  clerk  shall  give  an  additional  notice  by  regist<Ted 
letter  directed  to  the  last  known  address  of  such  owners 
OP  their  agents,  but  the  failure  to  give  such  additional 
notice  shall  not  invalidate  such  proceedings  or  the  special 
assessment  for  such  sidewalk.  In  case  the  owner  or 
owners  shall  fail  to  construct  or  repair  such  sidewalk  as 
directed  the  city  may  construct  or  rejjair  said  walk  and 
assess  the  cost  thereof  upon  the  abutting  property.  Side- 
walks constructed  under  the  provisions  of  this  act  shall 
not  exceed  four  feet  in  width  except  when  constructed 
upon  streets  conforming  to  the  established  grade.  Where 
the  owner  or  owners  of  abutting  property  fail  to  keep  in 
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repair  the  sidewalk  adjaiM^it  thereto  they  shall  be  liable 
for  all  dainap^es  or  injuries  occaKioned  or  recovered  by 
reason  of  the  defective  or  daujjjerous  condition  of  such 
sidewalk."   romp.  St.  1!)0T,  ch.  12(i.,  sec.  121. 

Under  the  law,  therefore,  the  city  owns  and  controls 
tlie  sidewalk  space,  and  the  mayor  and  council  have  power 
*'to  construct  or  repair  sidewalks  along  any  street  or  part 
thereof  of  smh  material  and  in  Huch  manner  as  they  deem 
neee,s,sary/'  Tlie  occasion  for  making  repairs,  the  extent 
thereof,  and  the  kind  of  materials  to  be  used  are  matters 
committed  to  the  mavor  and  council.  ^'Before  anv  side- 
walk  shall  be  constructed  or  rei)aired  by  this  city/'  says 
the  charter,  *'the  owner  or  owners  of  the  lots  or  lands  to 
be  assessed  shall  be  given  notice  to  construct  or  repair 
such  sidewnlk  and  shr.ll  have  twenty  days  after  the  giv- 
ing of  such  notice  within  which  to  construct  or  repair 
the  same."  The  adjacent  owner  has  not  been  given  au- 
thority to  determine  the  extent  of  the  repairs,  the  manner 
of  making  them,  or  the  kind  of  materials  necessary.  On 
the  other  hand,  the  mayor  and  council  have  jiOwer  to  con- 
struct or  repair  walks  with  "such  material  and  in  such 
manner  as  they  deem  necessary."  The  legislature  left 
these  nmtters  in  the  hands  of  city  officers.  That  author- 
ity has  not  becMi  divided  between  them  and  private  indi- 
viduals. As  to  materials  and  nuniner  of  making  repairs, 
both  power  and  resp<msibility  rest  on  public  officers.  This 
was  clearly  the  intention  of  the  legislature.  In  no  other 
way  could  uniformity  in  materials  and  constructi<m  be 
expected.  The  kind  of  materials  and  manner  of  making 
repairs  being  within  the  exclusive  control  of  the  mayor 
and  council,  a  notice  involving  such  serious  convsecjuences 
as  liability  of  a  lot  owner  for  injuries  to  persons  using 
the  adjacent  sidewalk  and  for  liens  for  repairs  should 
contain  sufficient  information  to  enable  him  to  perform 
the  duties  imposed  by  statute.  If  he  should  assume  to 
exercise  his  own  judgment  in  selecting  materials  and  in 
making  repairs,  there  would  be  no  certainty  that  the 
city  officers  would  not  interfere,  or  that  his  work  would 
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not  be  condemned.  When  all  provisions  of  the  cliarter 
are  considered,  a  lot  owner  is  not  required  to  repair  an 
adjacent  sidewalk  until  he  lias  been  notified  by  the  city 
to  do  so,  and  in  absence  of  such  notice  he  is  not  liable  to 
pedestrians  for  damages  for  personal  injuries.  Statutes 
of  like  import  have  l)een  thus  construed.  (Jity  of  Lincoln 
v,  Jancsch,  63  Neb.  707;  Martinorich  v,  Woolcjj,  128  Cal. 
141.  The  kind  of  materials  to  be  used  and  the  manner  of 
making  repairs  should  be  indicated  in  the  notice.  Reasons 
for  this  conclusion  are  found  in  the  follotsiug  language  ap- 
proved by  this  court  in  City  of  Lincoln  v,  Jaucnchy  63  Neb. 
707 :  'The  lot  owner  has  no  choice  as  to  the  kind  of  repairs. 
It  is  very  evident  that  the  kind  of  repairs  to  be  mad(»,  and 
the  material  to  be  used,  are  under  the  control  of  the  street 
superintendent.  If  a  lot  owner  i>roceeds  of  his  own  mo- 
tion to  repair,  the  street  superintendent  may  stop  him, 
compel  him  to  change  or  remove  what  he  has  done,  and 
require  him  to  repair  ditferently.  Surely,  if  the  lot  owner 
must  repair  of  his  own  nu)tion,  and  owes  that  duty  to 
every  passer-by,  on  pain  of  damages  for  injuries,  he  ought 
to  know  definitely  what  he  is  to  do.  He  can  hardly  owe  a 
definite  duty  when  he  has  no  means  of  knowing  how  to 
discharge  it."  Toutloff  v.  City  of  Green  Bay,  91  Wis.  490. 
The  notice  pleaded  by  plaintiff  was  insufficient  in  the 
respects  stated,  and  for  that  reason  the  demurrer  to  her 
petition  was  properly  sustained. 

Ab^firmed. 


Charles  Faist,  appellee,  v.  Herman  Dahl,  appellant. 

Filed  Apbil  23,1910.    No.  16,008. 

1.  Contracts:  Consideratton:  Enforcement.  Where  one  gives  a  good 
and  vaHd  consideration,  and  thereupon  another  promises  to  do 
two  things,  one  legal  and  the  other  illegal,  he  shall  be  held  to  do 
that  which  is  legal,  unless  the  two  are  so  mingled  and  bound 
together  that  they  cannot  be  separated. 
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2.  Appeal:   Vkudkt:    Pkekumptions.    "Where  a  cause  is  submitted  to 

a  jury  upon  conflicting  testimony,  there  being  no  objection  to  the  ] 

instructions  of  the  court,  and  the  verdict  is  consistent  with  the 
line  of  testimony  presented  by  one  of  the  parties  tx)  the  suit,  an 
appellate  court  will  presume  that  the  jury  adopted  the  line  of 
testimony  with  which  their  verdict  corresponds."  Cooper  d  Co. 
V.  Hall,  22  Neb.  168. 

Ari'EAii  from  the  district  court  for  Colfax  county: 
CoMiAi)  IIoLLKxr.KCK,  JriMiE.     Affirmed. 

(teonjc  ^\\  M\'riz,  for  appellant. 

F.  ^Y,  Button,  contra. 

Fawc'ett,  J. 

On  N<)V(Mul)oi'  22,  1000,  plaintiff  and  defendant  entered 
into  a  writt(Mi  cMuitract  as  follows: 

"contract. 

'*Tlns  ai2;i(MMiuMit  made  and  entered  into  this  22d  dav  of 
November,  1 !)()(»,  by  and  betwc^en  Herman  H.  Dahl,  party 
of  tlie  first  part,  and  C'lias.  Faist  of  North  Bend,  Neb., 
party  of  the  second  part,  witnesseth :  Party  of  the  first 
part  hereby  a.^rees  to  sell  and  transfer  to  party  of  the 
second  part  the  west  hundred  (100)  feet  of  block  fifteen 
(15)  lot  ten  (10)  located  in  Rogers,  Colfax  Co.,  Nebr., 
as  ])hitted  and  recorded  in  clerk  office  of  Colfax  Co.,  to- 
getlier  with  all  im])r()vem(mts  and  appurtenances  thereon: 
a  certain  stock  of  licpior,  in  the  buildings  on  said  prem- 
ises, together  with  all  shelvings,  fixtures,  etc.,  connecteii 
therewith,  and  use  of  li,scence  for  balance  of  1906  year 
undf^r  i)ower  of  attorney  and  bond. 

"I^irty  of  the  second  part  hereby  agi^ees  to  pay  party 
of  the  first  part  in  consideration  of  the  sale  above  men- 
tioiKMl  cash  as  follows:  The  sum  of  twenty-seren  hundred 
eighty  five  (ii^2,T85,00)  dollars  payable  as  follows:  Five 
hundred  (.?.")(){). 00)  dollars  cash  this  day  and  date,  and 
the  balance  twenty  two  hundred  eighty  five  ($2,285.00) 
dollars  on  January  first,  1907.    Said  party  of  the  second 
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party  further  agrees  to  pay  first  party  on  or  before  the 
1st  day  of  Januarj^  1907,  in  consideration  of  above  sale, 
cash  for  all  stock  of  liquor  of  said  first  party,  on  said 
premises  in  accordance  with  invoice  made  by  parties 
hereto  on  Jan.  1st,  1907. 

"It  is  further  understood  and  agreed  by  the  parties 
hereto,  that  first  party  retains  all  his  book  accounts  of 
what  ever  kind,  said  party  of  the  first  part  to  transfer 
all  running  insurance,  on  date  of  possession. 

"It  is  furtlier  agreed  by  the  parties  hereto,  that  first 
party  give  possession  on  Januarj'  1st,  1907,  and  all  trans- 
fers be  made  at  that  time,  party  of  the  secimd  party  t) 
make  final  and  all  payment  on  same  date,  together  witli 
power  of  attorney  for  balance  of  party  of  tlie  first  part ; 
unexpired  li^cence,  and  surety  bonds  for  the  sum  of  five 
thousand  (|5000.00)  dollars  from  the  date  of  possession 
to  expiratiim  of  liscence  term  of  first  party. 

"It  is  further  understood  and  agreed  that  if  S4\id  second 
party  shall  fail,  without  fault  of  first  party,  to  keep  his 
agreements,  herein  made,  said  second  party  shall  forfeit 
the  sum  of  payment,  made  this  day  and  date,  to  party  of 
the  first  part. 

"It  is  further  understood  this  sale  is  absolute. 

"In  witness  whereof,  parties  hereto  have  fixed  their 
hands,  this  22d  day  of  November,  1906.  (Signed)  Her- 
man H.  Dahl,  Chas.  Paist.     Witness:  P.  Jacobsen." 

The  petition  alleges  substantially  that  at  the  time  of 
signing  said  contract  plaintiff  paid  the  |500  cash  therein 
stipulated  for,  and  on  January  1,  1907,  offered  to  pay 
defendant  the  balance  in  cash,  as  per  the  contract,  and 
demanded  a  deed  to  said  real  estate,  at  the  same  time 
asking  defendant  to  remain  in  possession  of  the  premises 
for  a  few  days  until  plaintiff  could  take  possession,  which 
defendant  agreed  to  do,  defendant  then  stating  that  plain- 
tiff could  keep  his  money  until  he,  plaintiff,  was  ready  to 
take  possession;  that  on  Januars'  4  plin'ntifT  airinn  ofTc^red 
defendant  the  monov  as  per  contract,  and  demanded  a 
Ifleed  to  said  real  estate,  "whereupon  defendant  stated  to 
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]>laintiiT  that  he  would  not  accept  said  money  and  would 
not  give  plaintiff  a  deed  to  said  real  estate,  and  would 
not  sell  to  him  at  all";  that  i>laintitt'  then  demanded  a 
return  of  the  ►$500,  which  defendant  refused;  tliat  plain- 
tiff has  fully  performed  all  the  ccmditions  of  the  ccmtract 
on  his  part,  hut  that  defendant  has  committed  a  bi-each 
and  has  wholly  refused  and  failed  to  j>erform  the  con- 
ditions thereof  on  his  part;  that  jdaintiflf  has  been  daiu- 
ajijed  in  the  sum  of  ^500,  for  which  amount  he  prays 
judgment. 

For  answer  defendant  alleges,  substantially,  that  the 
petition  does  not  state  facts  sufficient  to  constitute  a 
cause  of  actiim;  that  the  contract  up(m  which  plaintiflTs 
action  is  based  **is  not  capable  of  enforcement,  for  the 
i(»ason  that  the  same  is  illegal,  contrary-  to  public  policy, 
;;nd  of  such  a  nature  that  no  relief  can  he  rendered  thei'e- 
iinder,  in  that  it  includes  an  attempt  to  transfer  the  li- 
(•(4ise  and  use,  and  the  riglit  to  use  a  liquor  license,  from 
tlie  party  to  whom  the  same  was  issued  to  another  party, 
without  legal  process,  and  without  the  legal  formalities 
required  by  law,  which  attempt  was  participated  in  by 
the  plaintiff  herein,  and  because  the  consideration  named 
in  said  contract  is  indivisible,  so  that  the  legal  portion 
tliereof  cannot  be  separated  from  tlie  part  which  is  illegal, 
and  the  whole  of  said  contract  is  void  and  not  enforceable 
for  any  puri)ose'*;  admits  the  execution  of  the  contract 
set  out  in  plaiutift's  petition,  and  the  receipt  of  tlie  f500 
thereunder,  but  denies  each  and  every  other  allegation  in 
plaintiff's  petition  contained.  The  reply  is.  a  general 
denial.  There  was  a  verdict  for  plaintiff  for  |560,  and 
from  a  judgment  thereon  defendant  appeals. 

The  grounds  upon  which  defendant  insists  there  should 
be  a  reversal  of  the  judgment  are:  (1)  That  the  court 
erred  in  overruling  his  motion  for  new  trial.  (2)  That 
tlie  court  erred  in  admitting  in  evidence  the  contract  over 
ol)jection  of  appellant.  (3)  That  the  pleadings  will  not 
support  the  judgment  and  verdict.  (4)  That  the  evi- 
dence will  not  support  the  judgment.     Defendant's  first 


Vol.  86]  JANUAEY  TERM,  1910.  673 


Faist  V.  Dahl. 


assignment  is  included  in  the  other  three.  The  second 
and  third  assignments  will  be  considered  together.  This 
brings  us  to  a  consideration  of  the  contract.  If  any  part 
of  the  consideration  is  illegal  and  against  public  policy, 
and  such  illegal  part  is  so  interwoven  with  the  part  that 
is  legal  that  it  cannot  be  distinguished  and  separated 
therefrom,  then,  of  course,  it  was  error  to  admit  the  con- 
tract in  evidence,  and  the  petition  based  tliereon  would 
not  support  the  judgment.  But  we  do  not  so  construe 
the  contract.  We  think  the  contract  covers  two  separate 
and  distinct  agreements.  The  first  to  convey  the  lot,  to- 
gether with  all  improvements  and  appurtenances  thereon; 
the  second  to  transfer  certain  articles  of  personal  prop- 
erty. This,  we  think,  is  made  clear  by  the  portion  of  the 
contract  which  provides:  "Party  of  the  second  part 
hereby  agrees  to  pay  party  of  the  first  part  in  considera- 
tion of  the  sale  above  mentioned  cash  as  follows:  The 
sum  of  twenty  seven  hundred  eighty  five  (|2785.00)  dol- 
lars payable  as  follows:  five  hundred  (fSOO.OO)  dollars 
cash  this  day  and  date,  and  the  balance  twenty  two  hun- 
dred eighty  five  ($2285.00)  dollars  on  January  first  1907. 
Said. party  of  the  second  part  furtlier  agrees  to  pay  fii*st 
party  on  or  before  the  1st  day  of  January,  1907,  in  con- 
sideration for  above  sale,  cash  for  all  stock  of  liquors  of 
said  first  party,  on  said  premises  in  accordance  with  in- 
voice made  by  parties  hereto  on  Jan.  1st,  1907." 

Even  if  the  agreement  to  transfer  to  plaintiff  or  to 
give  him  the  right  to  use  defendant's  unexpired  license 
were  illegal — which  question  was  not  tried  in  the  court 
below — there  was  nothing  illegal  in  the  contract  agreeing 
to  sell  to  plaintiff  the  lot,  together  with  the  building 
thereon,  and  the  shelving,  saloon  furniture  and  fixtures. 
For  the  consideration  of  $2,785  defendant  was  to  sell  and 
transfer  to  plaintiff  all  these  articles,  and  on  January  1, 
1907,  was  also  to  sell  to  him  the  stock  of  liquors  then  on 
hand,  for  their  value  as  then  invoiced,  which  would  con- 
stitute the  consideration  for  such  sale;  and  we  think  the 
46 
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only  reasonable  construction  to  be  given  to  the  contract 
is  that  any  a<::reenient  to  transfer  or  give  the  right  to  use 
the  license  in  question  must  be  held  to.be  connected  and 
associated  with  the  transfer  of  the  liquors  to  be  sold 
thereunder.  The  contract,  therefore,  was  divisible  in  two 
resi)ects,  viz.:  The  property  which  defendant  was  sell- 
ing was  divided  into  two  classes,  the  first  class  being  the 
lot,  together  with  the  building  and  all  of  the  improve- 
ments and  appurtenances;  the  second,  distinctly  separate<l 
from  the  first  by  a  col(m  in  the  contract,  being  the  stock 
of  liquors,  together  with  the  shelving  and  fixtures  con- 
n(Ht(»d  therewith,  and  tlie  use  of  the  license  for  the  bal- 
ance of  the  year.  Whether  the  consideration  of  f2,785 
covered  tlie  first  class  and  also  the  shelving  and  fixtures 
in  the  s(»cond  class  is  immaterial  for  the  reason  that  there 
was  nothing  illegal  in  attempting  to  sell  any  of  those 
articl(»s.  It  s(hmhs  clear  to  us  that  the  |?2,785  was  the 
agn^ed  consideraticm  for  the  property  which  defendant 
had  a  legal  riglit  to  sell  and  which  plaintiff  had  a  legal 
right  to  i)urchase;  and  that  the  use  of  the  license  was  an 
incident  to  the  sale  of  the  liquors,  the  consideration  for 
the  sale  of  wliich  had  not  yet  been  fixed. 

We  tlierefore  hold  that  the  contract  was  divisible,  and 
tliat  the  ?2,7Sr)  constitut<Hl  the  consideration  for  the  lot, 
together  with  its  improvements  and  appurtenances,  and 
was  not  in  any  manner  connected  with  that' part  of  the 
contract  relating  to  the  stock  of  liquors  or  saloon  license. 
Indeed,  tliis  seems  to  be  the  theory  upon  which  the  case 
was  tried  and  submitted  to  the  JU17  in  the  court  below. 
On  the  trial,  no  r(»ference  was  made  by  either  party  to 
the  license  feature  of  tlie  ccmtract.  Plaintiff  and  defend- 
ant and  d(»fen(lant's  witness  Jackebson  all  three  testified 
that  the  oti'ers  and  counter-offers  of  January  1  and  5 
w(M'e  in  relation  to  the  real  estate.  It  is  evident  from  this 
iliat  the  parties  themselv(\s  considered  the  f2,785  as  be- 
ing the  consideration  for  the  real  estate,  and  that  the 
math  IS  pertaining  to  tlie  saloon  were  to  be  the  subject  of 
subsequent  ascertainment  and  settlement. 
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By  instruction  numbered  4  the  court  told  the  jury: 
"If  the  jury  believe  from  the  evidence  that  the  plaintiff 
on  the  1st  and  5th  days  of  Jannaiy,  1907,  or  either  of  said 
dates,  offered  to  pay  the  balance  of  said  purchase  money 
for  said  lot  in  comi^liance  with  the  terms  of  said  contract, 
and  was  willing  and  offered  at  said  times  to  comply 
therewith,  and  tliat  he  was  prevented  from  so  doing  by 
defendant  refusing  to  perform  his  part  of  said  contract 
and  make  a  conveyance  of  said  premises  described  in 
said  petiti(m,  then  your  verdict  in  this  case  should  be  for 
the  plaintiff'.'^  The  giving  of  this  instruction  was  alleged 
as  error  in  the  motion  for  new  trial,  but  the  assignment 
was  abandoned  in  this  court.  The  district  court  having 
thus  eliminated  the  license  issue,  and  defendant  having 
acquiesced  tlierein  by  failing  to  assign  error  herO,  we 
must  treat  that  question  as  out  of  the  case.  It  follows 
fi'om  this  that  the  district  court  did  not  err  in  admitting 
tlie  ccmtract  in  evidence,  and  tliat  tlie  petition  is  sufficient 
to  support  the  judgment  and  verdict. 

The  f<mrth  assignment,  "tliat  the  evidence  will  not  sup- 
port the  judgment,''  is  not  discussed  in  defendant's  brief, 
and  would  not  be  availing  if  discussed.  Tlie  record  shows 
that  the  testimony  of  the  witnesses  was  in  sharp  conflict. 
Plaintiff  testifies  that  on  the  1st  day  of  January  he  went 
to  defendant,  and  offered  to  pay  him  the  balance  of  the 
purchase  price  and  denmnded  a  deed  for  the  property; 
that  he  requested  defendant  to  continue  in  possessiim  for 
a  few  days  until  he  could  get  ready  to  take  possession; 
that  defendant  agreed  to  do  so,  and  said  that  he,  plaintiff', 
could  pay  the  balance  of  the  consideration  when  he  took 
possession;  that  he  again  went  to  defendant  five  days 
later,  and  offered  to  pay  the  balance  of  the  consideration 
and  demanded  a  deed;  that  defendant  then  refused  to 
make  a  deed  and  refused  to  consunnnate  the  deal.  This 
is  squarely  contradicted  by  defendant,  who  testified  in 
his  own  behalf.  To  some  little  extent  defendant  is  cor- 
roborated by  the  witness  Jackebson,  who  drew  the  con- 
tract, and  in  whose  presence  the  transaction  of  January 
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1  JH  testified  to  have  occurred.  The  veracity  of  these 
witnesses  and  the  weight  to  be  given  their  testimony  were 
questions  f()r  the  jury.  The  case  was  submitted  to  the 
jury  on  iin  instruction  which  is  not  claimed  in  the  brief 
to  have  been  erroneous.  We  think  the  trial  court  prop- 
erly construed  the  contract  in  its  instructions,  and  that 
the  verdict  of  the  jury  is  not  only  supported  by  the  evi- 
dence, but  is  in  tlie  line  of  simple  and  exact  justice. 
The  judgment  of  tlie  district  court  is  therefore 

Affirmed. 


LaXCASTKK  CoiNTY,  APPELLEE,  V.  MaRY  FlTZGERALD  ET  AL. ; 

FuAxNK  D.  Eaoer,  appellant. 

Filed  April  23,  1910.     No.  16,011. 

1.  Appeal:  Law  of  Case.    A  decision  of  this  court  on  a  former  appeal 

of  a  question  of  law  presented  by  the  record  is  thereafter  the 
law  of  the  case. 

2.  Evidence  examined  and  referred  to  in  the  opinion,  held  sufficient 

to  sustain  the  judgment  of  the  district  court. 

3.  Appeal  in  Equity:  Findixcs:   Review.     "In  a  suit  in  equity,  where 

the  court  makes  special  findings,  and  omits  therefrom  some 
fact,  conclusively  established  by  the  evidence  essential  to  the 
decree,  such  fact,  on  appeal  to  this  court,  will  be  treated  as 
though  found  by  the  court."    Lynch  v.  Egan,  67  Neb.  B41. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLARD  E,  Stewart,  Judge.    Affirmed. 

J.  C,  McNcrncy  and  R.  D,  Stearns^  for  appellant. 

F.  M.  Tyrrell,  Charles  E,  Matson  and  W.  T.  Stevens, 
contra. 

Fawcett,  J. 

This  case  is  here  for  the  second  time.  Our  former 
(H  ininn  (74  Neb.  433)  contains  a  sufltfcient  statement  of 
t'  e  ilcadings  and  facts.     On  the  second  trial  in  the  dis- 
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trict  court,  plaintiff's  suit  was  dismissed  as  to  intervener 
Benjamin  F.  Knight,  treasurer,  and  also  as  to  all  of  the 
defendants  except  appellant  Frank  D.  Eager.  Judgment 
was  entered  in  favor  of  the  plaintiff,  county  of  Lancaster, 
against  defendant  Eager  for  $544.11,  and  execution 
awarded.    Defendant  appeals. 

The  assignments  of  error  set  out  and  argued  in  defend- 
ant's brief  are:  "(1)  The  court  had  no  jurisdiction  of 
the  subject  matter"  of  the  action.  (2)  The  judgment  is 
not  supported  by  the  evidence  and  is  contrary  to  tlie  evi- 
dence. (3)  The  findings  of  the  court  do  not  support  the 
judgment.     (4)  The  judgment  is  contrary  to  law." 

The  first  and  fourth  assignments  were  decided  adversely 
to  defendant  on  the  former  hearing.  We  there  held  that 
plaintiff's  petition  stated  a  cause  of  action  for  waste,  and 
that  a  county  may  maintain  a  suit  to  restrain  waste.  The 
theory  upon  which  defendant  contends  the  court  has  no 
jurisdiction  is  that  this  is  a  suit  for  the  collection  of  taxes, 
and  that,  the  statute  having  pointed  out  an  efficient  and 
summary  mode  for  the  collection  of  taxes,  that  method 
is  exclusive.  Defendant's  proposition  of  law  is  sound 
enough,  but  it  is  not  applicable  here,  as  this  is  not,  in  a 
strict  sense,  a  proceeding  to  collect  taxes.  It  was  com- 
menced as  a  suit  in  equity  to  restrain  the  commission  of 
waste,  the  commission  of  which,  if  not  enjoined,  would 
make  the  collection  of  the  tax  impossible.  After  the  suit 
was  commenced,  and  a  restraining  order  had  been  issued 
to  prevent  the  commission  of  the  waste,  defendant  obtained 
the  execution  of  the  stipulation  and  vacation  of  the  re- 
straining order  as  set  out  in  our  former  opinion,  and 
thereupon  proceeded  to  remove  the  building;  and  if  he  is 
now  permitted  to  prevail  in  this  suit,  plaintiff  will  be 
left  without  property  of  sufficient  value  from  which  to 
collect  its  past  due  and  unpaid  taxes.  It  goes  without 
saying  that  defendant  should  not  be  permitted  to  thus 
escape,  unless  the  court  is  powerless  to  prevent.  This 
being  a  suit  in  equity,  the  court  will  extend  its  arm  to 
its  full  length  in  an  effort  to  prevent  such  an  injustice. 
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Dcfeiulant'B  second  assignment,  that  the  jiid^jment  is 
not  supported  by  the  evidence,  is  clearly  without  merit. 
The  restraininj^  order  was  vacated  on  the  strength  of  de- 
fendant's stipulation.  Defendant's  agreement,  when  he 
obtained  the  va<-ation  of  the  restraining  or<ler,  was  that  if 
it  sh(mld  finallv  l)e  de<*reed  that  the  taxes  in  controversy 
were  a  lien  upon  the  building  and  material  taken  there- 
from by  defendant,  and  that  the  plaintiff  had  a  right  to 
enjoin  tlie  removal  of  said  building,  he  would  pay  the 
amount  of  such  taxes,  not  exceeding  the  value  of  said 
building.  The  evidence  overwhelmingly  establishes  the 
fact  that  the  building  was  worth  not  less  than  $1,500,  and 
some  witnesses  place  its  value  at  much  more  than  tliat. 
The  amount  of  the  taxes  is  shown  by  the  undisputed  evi- 
dence to  be  .*^5S9.24.  The  amount  of  the  judgment  is 
f 544. 11.  Tliese  figures  speak  for  thems(dv(^s,  and  render 
discussion  unnecessarj-  to  dem<mstrate  that  the  judgment 
is  fully  sustained  by  the  evidence. 

The  third  assignment,  tliat  the  findings  of  the  court  do 
not  support  the  judgment,  has  a  little  more  merit,  but  not 
much.  No  request  was  made  for  special  findings,  but  the 
court  on  its  own  moticm  found  specially  as  to  some  of  the 
facts.  The  court  first  made  a  general  finding  in  favor  of 
the  plaintiff  and  against  the  defemknit.  In  the  special 
findings,  the  court  first  finds  that  the  taxes  were  properly 
levied  and  assessed  for  the  years  set  out  in  plaintiff's  peti- 
tion, being  from  1892  to  1901,  inclusive.  The  second 
finding  is  that  during  all  of  said  years  there  was  upon  the 
lots  described  in  plaintiff's  petition  a  large,  two-story 
brick  building,  which  was  affixed  to  the  realty  and  made 
a  part  thereof,  and  tliat  the  taxes  levied  upon  said  prop- 
erty included  taxaticm  upon  said  building  as  an  improve- 
ment. Third.  That  defendant  Eager  purchased  the  build- 
ing and  commenced  to  tear  the  same  down,  intending  to 
remove  it  from  the  premises,  with  full  notice  and  actual 
knowledge  of  the  lien  of  said  taxes.  Fourth.  That  the 
restraining  order  referred  to  was  allowed.  Fifth.  The 
entering  into  tlie  stipulation.    Sixth.   Thai,  in  pursuance 
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of  the  stipulation,  defendant  Eager  entered  into  the  bond 
ealled  for  therein,  and  that,  "in  pursuance  to  said  stipula- 
tion and  bond,  the  court  entered  an  order  dissolving  said 
restraining  order.''  Seventh.  That  at  the  commencement 
of  this  action  plaintiff  was  entitled  to  an  injunction  re- 
straining the  removal  of  the  building.  Eighth.  "That 
there  is  now  due  said  plaintiff  from  defendant  Frank  D. 
Eager,  in  consideration  of  the  said  stipulation  heretofore 
described  herein,  the  sum  of  $544.11,  for  which  amount 
with  interest  therecm  at  the  rate  of  10  per  cent,  per  an- 
num from  this  date  until  paid,  together  with  the  costs  of 
his  action,  the  said  plaintiff  is  entitled  to  judgment." 
Ninth.  That  intervener  has  no  interest  in  the  action,  and 
his  petition  should  be  dismissed.  Tenth.  That  the  cause 
should  be  dismissed  as  to  all  of  the  defendants  other  than 
defendant  Eager.  On  such  general  and  special  findings, 
the  court  entered  judgment  for  $544.11,  and  awarded  ex- 
ecution therefor. 

In  support  of  his  contention  that  the  findings  of  the 
court  do  not  support  the  judgment,  it  is  argtied  that  there 
was  no  finding  that  the  county  had  stistained  any  damage 
or  loss  by  reason  of  the  removal  of  the  building.  The 
agreement  in  the  stipulation  was  not  to  pay  any  damage 
plaintiff  might  sustain  by  reason  of  the  removal  of  the 
building.  It  was:  "Shall  pay  the  amount  of  said  taxes 
to  the  plaintiff  county  not  exceeding  the  value  of  said 
building."  Under  this  stipulation,  we  think  ,all  that  the 
plaintiff  was  required  to  prove  was  that  the  restraining 
order  was  rightfully  issued,  the  amount  of  the  taxes,  and 
that  they* were  a  lien  upon  the  building  as  well  as  upon 
the  lots.  These  facts  are  fully  established  by  the  evi- 
dence, and  are  fully  covered  by  the  general  finding  of  the 
court  and  fairly  covered  by  the  special  findings.  If  it  be 
said  that  the  special  findings  do  not  specifically  state  the 
amount  of  the  taxes,  or  the  value  of  the  building,  the 
decree  would  still  be  good  under  the  rule  announced  in 
Lynch  v,  Efjan,  07  Neb.  541,  wherein  we  held:  "In  a  suit 
in  equity,  where  the  court  makes  special  findings,  and 
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omits  tlu-ipfiMiii  s<»nie  fiut,  ronrliisivelv  esta!>lis]ied  bv 
the  evideiice  ess<*iiti;il  to  tlie  iltHTti*,  surli  fuft,  on  api>eal 
to  lliis  court,  will  he  trent^'d  as  thouj^h  found  bv  the 
roiirt." 

TIi*^  ^^ni'iiil  fiiidin*^  was  suftlcient  to  supi>ort  tbe  jiid^- 
iiM'iit.  No  sjtrcial  findiii«rs  were  r«*i|uested  by  either  side. 
In  Moofltj  i\  Arthur,  IG  Kan.  411>,  421>,  Mr.  Justice  Hrewer, 
after  disposing  of  anotlier  branch  of  the  case,  uses  this 
hin^^ua^e:  "This  really  disposes  of  the  cas<*,  for,  in  re- 
spect to  the  second  question,  it  may  be  said  that  no  special 
tindinj^s  of  fact  were  demanded,  and  that,  while  the  court 
does  find  specially  certain  facts,  it  prefaces  them  with  a 
♦general  finding  that  *the  allegations,  all  and  singular, 
contain<Ml  in  the  answer  of  the  said  defendants  are  true' 
— so  that,  Avhether  the  facts  specially  mentioned  in  the 
findings  are  of  themselves  sufficient  to  support  the  de- 
cree is  practically  immaterial,  the  court  having  covered 
all  Avith  a  g(Mi(»ral  finding." 

V"iew(Hl  from  any  standpoint,  defendant's  appeal  is 
without  merit.     The  judgment  of  the  district  court  is 

Affirmed. 


James  M.  Runkle,  appellee,  v.  Daniel  T.  Welty, 

appellant. 

Filed  April  23,  1910.     No.  15,961. 

1.  Boundaries:  Establishment:  Pleading:  Answer.  In  an  action  in 
which  the  location  of  the  division  line  between  the  real  estate 
of  the  respective  parties  is  in  issue,  an  allegation  in  the  answer 
that  a  surveyor  located  the  line,  and  that  the  plaintiff  has  ever 
since  such  location  acquiesced  in  the  line  as  located,  and  that 
defendant  built  his  fence  on  said  line  and  improved  his  land  "up 
to  said  line  as  the  boundary  between  them,  and  has  so  continued 
ever  since,"  does  not  state  a  defense,  without  the  allegation 
that  the  parties  agreed  upon  the  line  so  located  as  the  boundary 
line,  or  that  the  same  was  so  located  not  less  than  ten  years  prior 
to  the  commencement  of  the  action. 
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2. :  .    In  determining  the  boundaries  of  land  depending 

upon  the  true  center  of  a  section  line,  and  various  surveys  by 
different  surveyors  disagree  as  to  the  true  center,  the  survey 
that  takes  the  section  corners  connected  by  said  line  as  the  basis 
of  the  survey,  those  corners  being  then  found  by  the  monuments 
of  the  government  survey,  will  control,  rather  than  a  survey 
made  fater  when  the  government  monuments  are  not  found,  and 
the  necessary  section  corners  are  found  by  measurements  from 
distant  monuments.  When  monuments  fixed  by  the  government 
survey  can  be  found  they  will  control  as  to  the  location  of  the 
section  corners. 

Appeal  from  the  district  court  for  Furnas  (bounty: 
Robert  C.  Orb,  Judge.    Affirmed. 

Morlan,  Ritchie  &  ^Voljf,  for  appellaut. 

Perry,  Lamhe  &  Butler,  contra, 

Sedgwick,  J. 

The  question  involved  in  this  case  is  as  to  the  location 
of  the  division  line  between  the  lands  of  the  plaintiff  and 
those  of  tlie  defendant.  The  plaintiff  owned  and  occu- 
pied the  S*  E.  \  of  the  S.  W.  \  and  lots  5  and  6,  and  the 
defendant  the  N.  ^  of  the  S.  E.  \  of  section  32,  townsliip 
4  N.,  rang^  24  W.,  in  Furnas  county.  .  The  plaintiff  al- 
leged that  lie  was  the  owner  and  entitled  to  the  possession 
of  the  tract  of  land  in  controversy,  being  1  chain  and  5 
links  in  width  at  north  end,  and  55  links  in  width  at 
south  end,  and  1)eing  a  part  of  lot  6,  adjoining  defend- 
ant's land  immediately  west  and  along  the  west  end 
thereof,  and  tliat  the  defendant  wrongfully  detained  the 
possession  from  him.  For  answer  the  defendant  denied 
generally  the  allegation  of  the  plaintiff,  and  alleged  that 
in  April,  1894,  there  was  a  dispute  between  the  plaintiff 
and  defendant  as  to  the  boundary  line  between  their  lands, 
and  that  the  county  surveyor,  then  acting  for  the  plain- 
tiff and  defendant,  "made  an  actual  survey  of  said  lands, 
both  paying  the  expenses  thereof,  and  on  said  last  men- 
tioned survey  said  surveyor  located  said  road  and  line 
between  plaintiff  and  defendant  about  four  rods  east  of 
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its  former  location.  On  the  completion  of  said  survey 
the  plaintiff  built  his  fence  on  the  we.st  side  and  the  dt*- 
fendant  on  the  east  side  of  said  highway  so  located  by 
said  surveyor  last  mentioned,  and  improved  their  respect- 
ive lands  up  to  said  highway  as  the  boundary  betweeD 
tliem,  and  have  so  continued  ever  since."  As*  this  action 
was  begun  on  the  22d  day  of  August,  1903,  which  wa^ 
within  ten  years  of  the  time  of  the  alleged  location  of 
the  boundary  line  by  the  county  surveyor,  it  may  be 
questionable  whether  this  part  of  the  answer  stated  a 
defense  (it  fails  to  allege  either  an  agreement  as  to  the 
division  line  or  adverse  possession  for  ten  years),  but  it 
was  so  treated  by  the  court,  and  is  now  so  treated  bv  the 
parties.  Upon  the  trial  in  the  district  court  the  jnry 
found  a  verdict  in  favor  of  the  plaintiff,  and  the  defend- 
ant has  appealed  to  this  court. 

1.  ,The  first  matter  discussed  in  the  brief  of  the  de- 
fendant is  the  location  of  the  line  by  the  county  surveyor, 
as  alleged  in  his  answer,  and  as  to  the  acquiescence  of  the 
defendant  in  tlie  supposed  boundary  so  established.     We 
do  not  find  any  reply  in  the  record,  but  the  case  appears 
to  have  been  tried  as  tliough  the  allegations  of  the  answer 
were  denied.     It  seems  to  be  agreed  by  all.  parties  that 
as  late  as  the  spring  of  1894  the  true  location  of  the 
division  line  w^as  in  dispute,  and  that  at  that  time  the 
county  surveyor,  Phoebus,  made  the  survey  upon  which 
tlie  defendant  relies.     The  defendant  testifies  that  while 
he  was  working  upon  the  land  near  the  supposed  line,  in 
the  spring  of  1894,  the  plaintiff  complained  that  the  de- 
fendant was  working  on  his,  the  plaintiff's,  land,  and  that 
the  true  line  was  farther  east  than  where  the  defendant 
was  at  work,  and  that  there  was  a  somewhat  strenuous 
dispute   between   them;   that  the  plaintiff  became   very 
earnest  and  very  positive,  and  that  finally  he,  the  defend- 
ant, proposed  that  they  have  the  land  surveyed  by  the 
county  surveyor;  that  the  plaintiff  consented  to  this,  and 
that  the  county  surv^eyor  made  the  survey  accordinj^ly  and 
located  the  tru^  line;  that  thereupon  he,  the  defendant, 
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called  attention  of  the  plaintiff  to  the  line  as  located  by 
the  surveyor  and  that  the  plaintiff  said  that  he  was  satis- 
fied with  it.  This  evidence  appears  to  be  relied  upon  as  es- 
tablishing an  agreement  between  the  plaintiff  and  the  de- 
fendant to  adopt  the  line  so  found  by  the  surveyor  as  a 
division  line  between  them,  and  the  parties  have  introduced 
considerable  evidence  as  to  whether  or  not  the  plaintiff, 
after  tliis  survey,  continued  to  recognize  this  as  the  true 
line.  The  plaintiff,  however,  positively  denied  that  he  ever 
consented  to  recognize  the  line  then  located  as  the  division 
line.  He  testified  that  he  told  the  defendant  at  the  time 
that  the  survey  was  not  riglit  and  that  the  line  shcmld  be 
much  farther  east.  There  is  no  doubt  that,  wlien  there  is 
a  dispute  in  regard  to  the  true  location  of  an  uncertain 
line  of  division,  the  parties  may  settle  tliat  dispute  and 
fix  the  boundary  line  by  agreement.  A  parol  agreement, 
if  afterwards  acquiesced  in  and  acted  upon,  is  suflBcient 
for  tliat  purpose,  although  the  possession  of  the  land  to 
the  line  so  fixed  mav  not  liave  been  for  the  full  statutorv 
period.  The  most  tliat  can  be  said  for  the  defendant's 
contention  is  that  the  evidence  upon  this  point  was  quite 
conflicting  and  presented  an  issue  for  the  determination 
of  the  jury. 

2.  It  appears  to  be  contended  in  defendant's  brief  that 
the  evidence  is  not  sufficient  to  support  the  verdict  of 
the  jury  as  to  the  location  of  the  true  boundary  line.  It 
appears  that  there  were  four  different  surveys  made  in- 
volving the  location  of  the  line  in  dispute.  The  first  in 
1880  by  Mr.  Hasty,  who  was  then  county  surveyor  of 
Furnas  county,  the  second  in  1883  by  Mr.  Hill,  the  county 
surveyor  at  that  time,  the  third  in  1894  by  Mr.  Phoebus, 
then  county  surveyor,  and  the  fourth  in  1900  by  Mr. 
Hasty  who  was  again  county  surveyor.  There  were  other 
surveys  at  different  times  that  had  more  or  less  relation 
to  section  32  or  some  part  tliereof.  The  plaintiff  claims 
that  the  surveys  nmde  by  Mr.  Hasty  were  correct,  and  the 
defendant  relies  upon  the  surveys  made  by  Hill  and 
Phoebus.    The  central  line  of  the  section  running  north 
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and  south,  as  establislied  by  the  Hasty  siirvey,  foiins  the 
east  boundary  of  the  tract  in  dispute,  and  that  line,  as 
established  by  the  Phoebus  survey,  forms  the  western 
boundnry  of  the  hind  in  disxmte.  All  parties  agree  as  to 
the  location  of  the  south  quarter  corner  of  section  32. 
All  th(^se  surveys  in  detenuining  the  location  of  the  north 
quarter  corner  of  the  section  run  west  from  the  north- 
east corner  of  the  section.  To  find  this  northeast  comer 
of  the  s(Htion  the  Phoebus  survey,  following  Mr.  Hill, 
started  from  the  .southeast  corner  of  the  section  and  ran 
a  line  iu)rth,  and  found,  as  he  says,  by  me^isurement  in- 
dicated by  the  Hill  survey  the  markings  of  the  northeast 
corner  of  the  section  made  by  Mr.  Hill.  He  then  ran  a 
line  west  between  sections  32  and  29,  locating  the  quar- 
ter corner  by  the  Hill  measurements.  None  of  thej^e 
uunisurements  of  the  north  line  of  the  section  seems  to 
corres})oud  with  those  made  by  the  government  survey  in 
1871.  The  Hasty  surveys  make  this  line  1  chain  longer, 
and  the  Phoebus  survey  1.63  chains.  The  north  quarter 
corner  establislied  by  the  Phoebus  survey  is  seven  or 
eight  rods  fartlier  west  than  that  established  by  the  Hasty 
survey.  This  discrepancy  in  locating  the  north  quarter 
corner  of  the  section  is  the  cause  of  this  litigation.  Mr. 
Hasty  in  making  his  survey  started  at  the  northeast  cor- 
ner of  the  section.  He  testified  that  at  his  first  survey  in 
1880  he  found  tlie  mounds  and  pits  of  the  government 
survey  at  this  corner  of  the  section  distinctly  marked, 
and  in  this  he  is  well  supported  by  at  least  two  witnessi^s 
who  as.^isted  him  in  making  the  survey,  and  by  other  wit- 
nesses. He  also  found  the  northwest  comer  of  the  sec- 
tion and  located  the  north  quarter  comer  by  dividing 
equally  tlie  distance  between  the  two  corners.  The  dejio- 
sition  of  Mr.  Anselmo  B.  Smith  was  taken  by  the  plaintiff 
and  used  upon  the  trial.  He  has  had  many  years  expt»- 
rience  in  practical  surveying  and  was  considered  by  all 
parties  to  this  litigation  to  be  entirely  competent  and 
tlioroughly  qualified  in  his  profession.  He  testifies  that 
in  1871)  or  1880  he  surveved  for  the  location  of  the  town 


Vol.  86]  JANUARY  TERM,  1910.  685 


Ilunkle  V.  Welty. 


of  Cambridge,  which  is  located  immediately  north  of  the 
section  32,  and  that  in  doing  so  he  ascertained  the  true 
location  of  the  northeast  corner  of  section  32,  and  tlien 
found  the  government  mounds  and  pits  plainly  marked. 
Again,  a  few  days  before  his  evidence  was  taken  in  1905, 
upon  examination  of  the  surveys  that  had  been  made,  he 
considered  the  corner  as  located  by  the  Hasty  survey  to 
be  the  correct  corner,  and  an  addition  to  the  town  of 
Cambridge  was  by  him  laid  out  with  reference  to  the 
corner  so  located. 

We  think  this  evidence  fully  supports  the  finding  of 
the  jurj',  which  must  have  been  that  the  corner  as  estab- 
lished by  the  Hasty  survey  is  the  true  northeast  corner 
of  section  32.  It  follows  that  in  the  Hill  survey  and  the 
Phoebus  survey  there  was  a  mistake  in  the  location  of  the 
northeast  corner  of  this  sect,  .u,  which  resulted  in  a  mis- 
take in  locating  the  north  and  south  center  line.  Indeed, 
the  evidence  is  so  strong  and  so  satisfactory  upon  this 
point  that  it  is  doubtful  whether  any  other  verdict  than 
that  returned  in  this  case  could  be  allowed  to  stand. 

3.  Several  instructions  given  by  the  court  are  objected 
to,  and  complaint  is  made  of  the  refusal  to  give  certain 
instructions  asked  by  defendant.  These  suggestions  are 
not  much  discussed  or  insisted  upon  in  tlie  brief,  and  we 
do  not  find  any  errors  in  the  instruct icms. 

Some  of  the  methods  pursued  by  counsel  in  the  intro- 
duction of  evidence  are  more  or  less  cotff using;  but,  if 
we  have  succeeded  in  getting  a  correct  understanding  of 
the  record,  the  parties  have  had  a  fair  trial  and  the  ver- 
dict is  supported  by  the  evidence. 

The  judgment  of  the  district  court  is  therefore 

Affirmed. 
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WiLIJAM  MOSHER,  APPELLANT,  V.  AUGUST  HUWALDT  ET  AL., 

APPELLEES. 

Filed  April  23,  1910.     No.  15,993. 

1.  Courts:  Qi'estions  of  Practice:   Stare  Decisis.     This,  court  is  not 

ordinarily  bound  by  the  construction  put  upon  statutes  by 
former  opinions,  if  such  construction  is  dictum  only,  being 
unnecessary  to  the  determination  of  the  case  then  before  the 
court,  but  when  such  construction  involves  a  question  of  prac- 
tice only,  and  has  been  for  more  than  19  years  followed  by  the 
trial  courts,  and  indirectly  several  times  approved  by  this  court, 
it  will  be  followed  until  changed  by  the  lawmakers. 

2.  :   Vente:    Commencement  of  Action.     The  former  decisions 

of  this  court,  construing  section  60  of  the  code  to  mean  that 
an  action  under  that  section  can  be  begun  only  in  the  county 
where  the  defendants  or  some  one  of  the  defendants  resides 
or  is  present  in  the  county  at  the  time  of  the  commencment 
of  the  action,  are  adhered  to,  and  in  such  case  the  action  is 
deemed  to  be  commenced  as  to  the  defendant  so  served  at  the 
date  of  the  summons  which  is  served  upon  him  in  the  county  in 
which  the  action  is  begun. 

Ain'EAL  from  the  district  court  for  Cedar  county:  GUY 
T.  Graves,  Judge.     Affirmed. 

Wilbur  F,  Bryuni  and  deonje  W.  Wiltsc,  for  appellant. 

^Y.  1V\  Quivcy  and  C,  B.  Willcy,  contra, 

Sed(;\vick,  J. 

On  the  30th  day  of  January,  1908,  the  plaintiflf  filed  his 
petition  in  the  district  court  for  Cedar  county,  and 
on  the  3d  day  of  February,  1908,  procured  a  summons 
to  l;o  issued  theiTon  against  the  defendant  directed  to  the 
shcu'iir  of  Cedar  county.  The  defendants  were  both  resi- 
dcMits  of  Pierce  county,  and  were  not  in  Cedar  county  on 
the  (hiy  tlie  summons  was  issued,  but  afterwards,  on  the 
Hth  day  of  re!jn::iry,  following,  the  summons  was  duly 
served  liy  the  si  ciiir  ::f  Cedar  county,  and  within  that 
county,  \\\)in\  «.ne  of  the  defendants.     The  other  defend- 
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ant  was  not  served.  Ten  days  later  the  defendants 
jointly  filed  a  special  appearance.  In  this  they  allege 
that  they  were  at  all  times  since  January  1,  1908,  resi- 
dents of  Pierce  county,  and  objected  to  the  jurisdiction 
of  the  court  for  the  reason  that  "neither  of  the  said  de- 
fendants were  in  Cedar  county  on  February  3,  1908,  the 
date  of  the  commencement  of  this  action,  nor  were  they 
at  said  time  residents  of  said  county."  The  court  sus- 
tained the  objection  and  dismissed  the  case,  and  the 
plaintiff  has  appealed. 

The  plaintiff  has  furnished  us  a  vigorous  though  not 
very  extensive  brief.  He  refers  to  no  authorities  from 
other  jurisdictions,  but  bases  his  contention  entirely  upon 
the  construction  of  the  statute,  which  is  as  follows: 
"Every  other  action  must  be  brought  in  the  county  in 
which  the  defendant,  or  some  one  of  the  defendants,  re- 
sides, or  may  be  summoned."  Code,  sec.  60.  This  sec- 
tion of  the  code  seems  to  have  been  borrowed  from  the 
code  of  Ohio,  and  that  court  has  several  times  considered 
it,  but  never,  so  far  as  we  have  observed,  has  construed 
it  with  reference  to  the  precise  point  here  presented.  In 
Osborn  v.  Lidy,  51  Ohio  St.  90,  that  court  said:  "The 
chapter  of  the  civil  code  on  the  venue  of  actions  pre- 
scribes reasonable  and  convenient  rules  with  respect  to 
the  places  where  actions  may  be  prosecuted,  which,  like 
other  provisions  of  the  code,  must  be  construed  liberally, 
with  a  view  of  advancing  the  remedies  it  affords."  Con- 
struing the  statute  liberally  with  a  view  of  advancing  the 
remedies  it  affords,  as  suggested  by  that  court,  tlie  writer 
would  have  hesitated  to  hold  the  service  in  question  in- 
sufficient, if  it  were  a  matter  of  first  impression. 

Section  62  of  the  code  provides:  "A  civil  action  must 
be  commenced  by  filing  in  the  office  of  the  clerk  of  the 
proper  court  a  petition,  and  causing  a  summons  to  be 
issued  thereon."  Section  19  provides:  "An  action  shall 
be  deemed  commenced,  within  tlie  meaning  of  tliis  title, 
as  to  the  defendant,  at  the  date  of  the  summons  which  is 
served  on  him."    An  action  is  begun,  so  far  as  anything 
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on  tlio  part  of  the  plaintiff  is  nereswary,  when  the  peti- 
tion is  filed  and  suninious  is  issued  thereon.  He  may 
begin  liis  aetion  in  anj'  eounty  wliere  the  defendant  *'niay 
be  summoned."  If  he  begins  his  action  and  the  defend- 
ant is  in  fact  regularly  served  vitli  summons  in  tlie 
eounty  ^^here  the  action  is  begun,  it  would  seem  that  a 
liberal  construction  of  the  statute  with  a  view  to  furnish 
him  a  remedy  might  lead  to  the  conclusion  that  he  hiul 
begun  his  action  in  the  county  where  the  defendant  "imiy 
be  summoned."  No  doubt  in  nmny  cases  this  niiglit  re- 
sult in  hardship  to  defendant.  I^etitrons  miglit  be  filed 
in  several  counties  and  summt)us  issued  with  the  i)urjn>se 
of  serving  the  defendant  whenever  he  might  happen  to 
go  into  any  one  of  the  counties.  And  so  the  defendant 
would  be  comi>elled  to  defend  at  a  place  distant  from  his 
home  where  it  might  be  inconvenient  for  him  and  his  wit- 
nesses^ lUit  this  condition  is  nnt  wholly  remedied  by  the 
construclion  that  the  trial  court  has  put  upini  the  statute. 
The  (h^ffudant  may  still  be  sued  in  a  county  distant  from 
his  horni^  Perha])s  a  more  just  practice  is  fui*nished  by 
j)rovidir.g  for  the  place  of  trial  instead  of  limiting  the 
place  of  beginning  tlie  actitm,  as  in  New  York,  and  other 
states.  The  matter  is,  of  course,  peculiarly  within  the 
discretion  of  the  legislature,  and  the  province  of  the  courts 
is  to  ascertain  the  nu^aning  of  tlie  legislature.  The  ques- 
tion here  consid(»red  has  be(»n  nmny  times  discussed  by 
this  court. 

The  plaintiff  insists  that  it  has  never  been  before  this 
court  so  as  to  be  necessarily  determined.  In  Goffman  r. 
Brandhovffcr,  33  Neb.  279,  it  was  said  in  the  oi)rnion: 
"Clearly  the  meaning  of  section  60  is  that  actions  like 
this,  if  not  instituted  in  the  county  where  the  defendant 
resides,  must  be  begun  in  the  county  where  the  defendant 
actually  is,  and  the  summons  must  be  served  upon  him 
while  in  tlie  ccmnty.  The  suit  cannot  be  commenced  be- 
fore he  enters  the  county."  In  that  case  the  defendant 
resided  in  Keith  county,  and  the  suit  was  begun  in  Doug- 
las county.     Attachment  was  also  issued  when  the  peti- 
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tion  was  filed.  At  the  time  the  petition  was  filed  a  suit 
was  pending  in  Keith  county  upon  the  same  cause  of  ac- 
tion. It  does  not  appear  from  the  opinion  tliat  the  Doug- 
las county  summons  was  ever  served  upon  the  defend- 
ant. The  action  therefore  was  not  begun  "in  the  county 
where  the  defendant  may  he  summoned'',  and  it  is  said 
in  the  opinion  that  "the  purpose'  of  the  motion  filed  by 
the  defendant  was  to  quash  the  attachment."  It  seems 
that  it  was  not  necessary  in  that  case  to  say  that  the  ac- 
tion "must  be  begun  in  the  county  where  the  defendant 
actually  is,  and  the  summons  must  be  served  upon  him 
while  in  the  countv."  The  decision  would  have  been  the 
same  if  the  construction  of  the  statute  had  been  that  "the 
action  must  be  begun  in  the  county  where  the  defendant 
actually  is  or  where  he  can  be  actually  served." 

The  statute  in  question  was  next  discussed  in  Hoa gland 
V.  Wilcox,  42  Neb.  138.  In  that  action,  also,  an  attach- 
ment was  issued,  and  it  was  begun  in  the  district  court 
for  Douglas  county.  No  service  was  had  upon  the  de- 
fendant in  that  county,  but  the  summons  from  Douglas 
county  was  served  upon  the  defendant  in  Kearney  county, 
the  county  of  his  residence.  An  objection  was  made  to 
the  jurisdiction  of  the  court,  and  upon  that  objection  the 
court  quashed  "the  service  of  process."  The  court  dis- 
cussed somewhat  at  length  the  question  whether  the  issu- 
ing and  levy  of  the  writ  of  attachment  upon  sufficient 
grounds  gave  the  court  jurisdiction  of  the  action  so  that 
summons  might  have  been  sent  to  another  co*unty  for 
service,  and  the  action  of  the  trial  court  in  quashing  the 
service  was  sustained.  That  this  was  the  sole  point 
reallv  determined  is  clear  from  the  conclusion  of  the 
opinion:  "We  are  satisfied  that  the  lower  court  was 
right  in  holding  that  the  commencement  of  the  action  by 
attachment,  or  the  fact  that  a  writ  of  attachment  had  been 
obtained  in  the  action  in  Douglas  county,  was  not  suffi- 
cient to  authorize  the  issuance  of  the  summons  to  Kear- 
ney county  and  its  service  ou  defendant,  that  sucb  service 
47 
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was  invalid  and  inoflcitive,  and  there  was  no  error  com- 
mitted in  quasliing  the  service."  And  in  another  part  of 
the  opinion  the  court  said  that  this  was  the  only  question 
presented  for  considerati(m.  The  point  stated  in  the 
second  paragrapli  of  the  syllabus  is  therefore  dictnm 
only.  -   * 

For  these  reasons,  tlie  plaintifiF  has  strenuously  insisted 
in  his  brief  that  these  cases  are  not  to  be  regarded  as 
prece<lents  determining  the  question  which  he  now  pre- 
sents. While  there  is  much  force  in  the  argument  so  pre- 
sented, we  do  not  feel  at  liberty  to  consider  the  question 
an  open  one.  The  <iuestion  is  purely  one  of  practice,  and, 
while  tlie  construction  contended  for  by  the  defendant 
may  sometimes  be  of  much  importance  to  litigants,  yet 
there  are  no  doubt  serious  considerations  that  may  be 
urgcHl  upon  botli  sides  of  the  question.  Such  questions 
of  i>ractice  sliould  be  well  settled  and  definitely  under- 
stood by  the  ])rofession  and  the  public  generally.  The 
cases  above  discussed  have  been  several  times  referred  to 
in  the  opinions  of  this  court  as  determining  the  question 
now  before  us.  In  Davis  v.  Ballard^  38  Neb.  830,  Mr. 
Commissioner  Irvine  recognized  Coffniaji  v.  lintiuIhocffri\ 
supra,  as  autliority  ujxm  this  point,  and  after  stating  the 
holdiuii:  of  the  court  in  that  case  the  commissioner  savs: 
*Mn  other  words,  it  cannot  be  said  that  an  action  is  prop- 
erly begun  when  a  i3etition  is  filed  and  summons  issued 
without  the  present  ability  to  proceed  and  serve  the  sum- 
mons. To  i)ermit  a  contrary  course  would-  allow  the 
I)laintilT  to  select  his  forum,  issue  summons  after  sum- 
mons, and  lie  in  wait  for  a  chance  coming  of  the  defend- 
ant. It  would  open  a  door  to  fraud  upon  the  jurisdiction 
of  the  court.''  And  in  llanna  v.  Emerson,  Talcott  d  Co., 
45  Neb.  708,  Chief  Justice  Norval  cites  Coffman  v.  Brand- 
hovjJ()\  supra,  with  approval;  so  that  not  only  the  bar  of 
the  state,  hut  tliis  c'ourt  also,  has  regarded  the  matter  as 
settled  for  nenrly  20  years,  and  during  that  time  the  leg- 
islature lias  been  many  times  in  session  and  has  taken  no 
action  to  change  the  construction  of  the  statute,  which 


Vol.  86]  JANUARY  TERM,  1910.  691 


Meese  v.  Nixon. 


has  been  so  long  accjuieseed  in.  Under  these  circum- 
stances it  would  perhaps  have  been  rash  to  have  expected 
the  trial  court  to  have  sustained  the  service  in  this  case. 
We  think  the  judgment  of  the  district  court  is  right, 
and  it  is  therefore 

Affirmed. 


David  A.  Mbesb,  APrEi.LEE,  v.  Charles  D.  Nixon, 

APPELLANT. 

FiLSD  April  23,  1910.    No.  16,005. 

Statute  of  Frauds:  Interest  in  Land.  A  contract  by  which  two  men 
agree  together  to  construct  a  ditch  upon  the  land  of  a  third 
party  is  not  a  contract  for  an  interest  in  land,  and  is  not  within 
the  third  section  of  the  statute  of  frauds. 

Appeal  from  the  district  court  for  Nenialia  county: 
Leander  M.  Pemberton,  Judge.    Affirmrd, 

Kelligar  d  Farneau,  for  appellant. 

H,  A.  Lambert  and  J.  /S.  McCarty,  contra, 

Sedgwick,  J. 

It  is  said  in  the  brief  that  this  case  was  begun  in  the 
county  court  and  appealed  to  the  district  court.  The 
petition  in  tlie  district  court  alleged  that  the  plaintiflf 
and  defendant  entered  into  a  verbal  agre(»ment  to  con- 
struct a  ditch  on  the  land  of  the  plaintiff's  wife,  and  that 
they,  the  plaintiff  and  defendant,  employed  one  Moore  to 
construct  tlie  ditch,  and  agreed  to  pay  him  $1  a  rod  for 
the  same;  that  Mr.  Moore  constructed  the  ditch  accord- 
ingly, and  that  the  liability  of  the  plaintiff  and  defend- 
ant to  Moore  therefor  was  $120;  that  the  defendant  neg- 
lected to  pay  his  share  to  Moore,  and  that  the  plaintiff 
was  compelled  to  pay  the  whole  amount,  and  asked  to  re- 
cover one-half  of  the  amount,  $60  and  interest  thereon, 
the  -answer  contained  a  general  denial,  and  also  con- 
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tainod  the  allegation  that  the  contract  sued  upon  "is 
wholly  void  under  the  statute  of  frauds."  The  reason 
jijiven  in  the  answer  is  that  it  is  a  contract  for  an  ease- 
ni(»nt  upon  real  estate,  which  must  he  in  writing  to  be 
valid. 

There  is  no  assignment  of  errors  in  the  brief,  as  the 
statute  re<iuin»s,  but  the  brief  cites  the  section  of  the 
statute  of  frauds  which  provides:  "No  estate  or  interest 
in  lands,  otlier  than  leaises  for  a  term  not  exceeding  one 
year  from  the  making  thereof,  nor  any  trust  or  power 
over  or  conctTuing  lands,  or  in  any  manner  relating 
tlien^to,  shall  hereafter  be  created,  granted,  assigne<l, 
surrendered,  or  declared,  unless  by  operation  of  law,  or 
by  a  dcHMl  or  c<)nveyan<*e  in  writing,  subscribed  hx  the 
l>arty  creating,  granting,  assigning,  surrendering,  or  de- 
claring the  same.''  ('omp.  St.  1909,  ch.  32,  sec.  3.  It  is 
argued  that  the  contract  sued  upon  is  within  this  section. 
Til  is  is  the  only  point  presented  or  discussed  in  the  brief. 
Srhiiltz  i\  Huffman,  127  Mich.  276,  is  the  case  relied  \x\yoii 
by  the  defendant.  It  is  said  in  the  brief  that  it  is  a 
parallel  case  and  the  facts  are  similar,  and  that  the  law 
of  that  case  sliould  be  applied  here.  The  opinion  in  that 
case  states  the  cause  of  action  as  set  up  in  justice  court 
in  these  words:  "The  plaintiff  declared  verbally  on  com- 
mon counts  in  assumpsit,  especially  on  a  certain  (verbal) 
contract,  according  to  which  the  said  defendant  promised 
and  agrecHl  to  ])ay  said  plaintiff  $15  for  the  privilege  of 
draining  certain  lands  of  said  defendant  into  and  through 
a  drain  owned  and  constructed  by  said  plaintiff.''  The 
tiling  contracted  for  in  that  case  was  the  privilege  of 
draining  through  a  drain  belonging  to  another.  Such  a 
privilege  would,  of  course,  constitute  an  easement  through 
the  land.  If  this  defendant  was  to  have  the  right  to 
drain  his  land  through  this  ditch  after  it  was  constructed, 
lliat  right  was  not  provided  for  in  the  contract  sued  upon. 
If  he  had  such  a  contract  it  was  entirely  separate  from 
I'.i'  one,  niid  must  have  been  with  the  owner  of  the  land, 

i  :::l  not  wijii  tiiis  plaintiff.    It  is  substantially  conce4eti 
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in  the  brief  that,  so  far  as  the  cause  of  action,  as  stated 
in  the  petition,  is  concerned,  there  is  no  room  for  the  de- 
fendant's contention,  but  it  appears  to  be  insisted  that 
the  evidence  shows  that  the  contract  in  fact  was  for  an 
easement  upon  real  estate.  This,  of  course,  amounts  tf) 
a  contention  that  the  evidence  will  not  support  the  al- 
legation of  the  petition.  There  does  not  appear  to  be  very 
much  ground  for  this  contention.  The  evidence  relied 
upon  is  quoted  in  the  brief.  It  is  a  part  of  the  cross- 
examination  of  the  plaintiff.  In  this  cross-examination 
the  plaintiff  was  asked  what  the  defendant  was  "to  get 
out  of  this  ditch",  and  he  answered:  "He  was  to  get  as 
much  benefit  as  I  was."  In  answer  to  similar  questions 
the  witness  said  that  the  defendant  was  to  have  the  right 
to  drain  water  through  the  ditch,  and  he  was  asked: 
"Now,  was  that  the  reason  why  he  was  agreeing  with  you, 
as  you  claim,  to  construct  this  ditch?" — and  he  answered: 
"Well,  I  don't  know  what  his  object  was  in  helping  to 
put  this  ditch  in  if  it  was  not  for  his  own  benefit."  He 
also  testifie<l  tliat  the  defendant  was  going  to  do  it  for 
the  benefit  of  his  land,  to  drain  his  bottom  land,  etc.  This 
evidence  upon  the  cross-examination  was  merely  an  ex- 
planation of  what  the  plaintiff  supposed  was  the  defend- 
ant's motive  in  entering  into  the  contract;  but,  if  the  de- 
fendant entered  into  the  contract,  it  makes  no  difference* 
what  his  motive  was  in  doing  so.  The  ccmtract  as  alleged 
and  proved  did  not  of  itself  entitle  the  defendant  to  any 
easement  upon  the  lands  of  another.  The  plaintiff  and 
defendant  agreed  together  to  construct  a  ditch  upon  tlie 
land  of  a  third  party,  and  agreed  to  pay  the  expense ; 
thereby  incurred,  and  tliat  seems  to  be  the  whole  of  th? 
contract.  Upon  this  theory  the  court  tried  the  case  and 
instructed  the  jury,  and  the  verdict  is  a  fair  resp  )nse  to 
the  evidence. 

The  judgment  of  the  district  court  is 

Affirmed. 
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Joseph  P.  Moor,  Tkustee,  appellant,  v.  Moses  H.  Keck 

ET  AL.,  appellees. 
Filed  May  2,  1910.     No.  15,998. 

Reheauing  of  case  reported  in  84  Neb.  550.    Reversed 
with  directions. 

Per  Curl\m. 

Tlie  facts  in  this  case  are  substantially  the  same  as  in 

the  (*ase  of  llotcJikiss  v.  Kerh\  84  Neb.  545.    It  is  therefore 

ordered  that  our  former  judguieut  in  this  case   (84  Neb. 

r>7A))  be  vacated  and  set  aside;  that  the  judgment  of  the 

district  court  be  reversed  and  the  cause  remanded,  with 

instructions  to  make  the  injunction  j>erpetual,  as  prayed 

in  plaint  ill's  petition. 

Reversed, 


Occidental  Riildino  &  Loan  Assocl\tion,  appellee,  v. 

(^HAKLIE    H.    ]Mc(tUE\V    ET    AL.,    APPELLEES;    DaVID    L. 

Fair  et  al.,  appellants. 

Filed  May  5.1910.     No.  15,976. 

1.  Mortgages:  Foreclosure:  Mlstake:  Ret.ief.  A  was  the  owner 
of  four  adjacent  and  adjoining  lots  in  a  platted  addition  to  a  city, 
their  numbers  being  13,  14,  15  and  16,  of  the  value  of  $50  each. 
There  were  24  lots  in  the  half  block,  numbered  from  1  to  24,  con- 
secutively. He  attempted  to  construct  a  dwelling-house  on  lots 
15  and  16,  and  to  aid  in  such  construction  borrowed  money  from 
B,  and  to  secure  the  payment  of  the  same  executed  a  mortgage 
on  lots  15  and  16.  By  the  mistake  of  both  A  and  B  the  house  was 
built  upon  lots  17  and  18,  to  which  A  had  no  title.  Later  C,  a 
stranger,  removed  to  and  settled  in  the  city,  and,  upon  being 
informed  by  both  A  and  B  that  the  house  was  located  upon  lots 
15  and  16,  purchased  said  lots  15  and  16,  paying  $950  therefor. 
$700  of  the  purchase  price  was  paid  to  B  in  satisfaction  of  his 
mortgage  thereon,  and  the  remainder  of  the  purchase  price  to  A, 
A  then  executed  a  mortgage  to  B  on  lots  13  and  14  for  the  pur- 
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pose,  of  constructing  a  house  thereon.  He  partly  completed  the 
house,  when  it  was  discovered  that  it  stood  on  lots  15  and  16, 
which  lots  belonged  to  C,  when  he  abandoned  the  same,  and  C 
took  possession,  and  B  commenced  suit  to  foreclose  his  mort- 
gage on  lots  13  and  14  and  the  house  on  lots  15  and  16.  It  is 
held  that  as  the  mistake  originated  with  A  and  B,  and  C  pur- 
chased relying  on  their  representations,  and  had  paid  full  value 
for  lots  15  and  16  with  the  Improvements  thereon,  the  major 
portion  of  the  purchase  price  having  been  paid  to  B,  B  was  not 
entitled  to  any  relief  as  against  C. 

2.  Mechanics'  Liens.  "A  mechanic's  lien  in  favor  of  a  principal  con- 
tractor grows  out  of  the  contractual  relations  between  the 
owner  of  the  property  improved,  or  his  authorized  agents,  and 
such  principal  contractor,  and  the  right  thereto  is  based  upon 
contract  and  for  the  purpose  of  securing  debts  due  thereunder." 
Rust-Owen  Lumber  Co.  v.  Holt,  60  Neb.  80. 

Appeal  from  tlie  district  court  for  Lancaster  county: 
WiLLARD  E.  Stkwart,  Judge.     Revcvt^cd  with  directions. 

George  A,  Ailmns,  for  apellants. 

WiJmer  B.  Vomntock,  T,  J,  Doyle  and  (?.  L.  De  Lacy, 
contra, 

Reese,  C.  J. 

It  is  difficult  to  conceive  of  a  more  complicated  and  in- 
volved case  tlian  this.  The  chronological  order  of  events 
deemed  matcTial  to  the  c(msideration  of  this  case,  as 
di'awn  from  tlie  statements  contained  in  the  briefs  and 
made  up(m  tlie  arguments,  appears  to  be  about  as  follows: 
On  and  prior  to  the  25tli  day  of  June,  190G,  the  Mcdrews 
were  the  owners  of  lots  13,  14,  15  and  IG,  in  block  1,  in 
AVoods  and. Kelly's  first  addition  to  College  View,  all  of 
which  were  vacant.  That  block  is  composinl  of  48  lots, 
24  of  which,  numbering  from  1  to  24,  inclusive,  are  upon 
the  north  side  of  the  block  fronting  on  Prospect  street, 
the  otlier  24  fronting  to  the  south.  On  the  5th  of  March, 
1906,  the  McGrews  executed  a  mortgage  to  plaintiff  on 
lots  15  and  16  of  said  block  to  secure  the  payment  of  the 
sum  of  $700,  and  thereafter  t^rected  a  dwelling-house  upon 
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said  lots,  as  they  then  supj^osed,  but  wliich  was  by  mistake 
erected  on  lots  17  and  IS,  to  which  they  had  no  title.  On 
the  25th  day  of  June,  lOOfi,  they  sold  and  conveyed  by 
warranty  dee<i  lots  15  and  16  to  defendants  Fairs  for  the 
expressed  consideration  of  f  1,050,  all  parties  believing 
that  the  conveyance  included  the  dwell in^^-house  which 
was  8ui)posed  to  be  on  siiid  lots,  the  deed  being  recorded 
June  29,  1906.  The  Fairs  took  possession  of  the  house, 
and  later  paid  the  $700  mortgage  to  plaintiff.  On  the 
14th  day  of  August,  1906,  the  ^McGrews  executed  to  plain- 
tiff another  mortgage  on  lots  13  and  14  to  secure  the  sum 
of  fSOO,  which  is  the  mortgage  the  foreclosure  of  which  is 
sought  in  this  action.  The  McGrews  constructed  a 
dwelling-house  and  barn  upon  those  lots,  as  they  sup- 
posed, but  by  another  mistake  placed  the  same  upon  lots 
15  and  16,  the  title  to  which  were  in  the  Fairs.  Defend- 
ant Sullivan,  under  a  contract  with  the  McGrews,  fur- 
nished material  to  the  said  McCirews  for  the  construction 
of  this  house  and  barn,  and  later,  on  November  28,  190(>, 
filed  his  statement  for  a  mechanic's  lien  on  lots  13,  14, 

15  and  16,  amounting  to  the  sum  of  $481.45.  After  this 
second  house  was  about  completed  McGrew,  dis(*overing 
the  mistake  he  had  made,  called  upon  the  Fairs,  and  in- 
formed them  of  the  fact  and  agreed  that  he  would  procure 
the  title  to  lots  17  and  18,  upon  which  the  house  stoml, 
and  the  Fairs  could  then  reconvey  the  title  to  lots  15  and 

16  to  him.  Later  on  he  informeil  the  Fairs  that  he  couUl 
not  obtain  such  title.  It  seems  that  McGrew's  brother 
had  purchased  the  lots.  As  to  the  good  faith  or  fraud 
on  the  part  of  the  McGrews  in  this  purchase  by  the 
hrother  we  now  have  notliing  to  do.  Upon  the  discovery 
of  the  mistake,  Fair  took  counsel  with  a  reputable  attor- 
ney as  to  his  rights,  and  was  advised  that  aa  he  was  the 
owner  of  lots  15  and  16,  his  title  being  of  record,  he  should 
take  possession  of  his  lots  and  the  improvements  thereon, 
which  he  did,  and  abandoned  his  possession  of  lots  17  and 
18.  The  house  on  lots  15  and  16  not  having  been  quite 
completed,   Sullivan   removed  his  unused   material,   and 
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furnished  no  more.  Fair  fiirnisliecl  material,  finished  thd 
work  at  an  c^xpense  of  |200,  and  retained  liis  possession. 
Lots  13  and  14,  upon  ^vhich  no  improvements  have  been 
made,  and  which  are  yet  vacant,  are  of  little  value,  not 
sufficient  to  meet  tlie  demands  of  any  defendant. 

Upon  the  discovery  of  tlie  errors  and  mistakes  above 
enumerated,  plaintiff,  the  building  and  loan  associa- 
tion, instituted  tliis  action  for  the  foreclosure  of  its  mort- 
gage, making  the  McCirews,  Fairs,  and  Sullivan  parties 
defendant.  The  McOrews  did  not  answer  or  otherwise 
plead,  and  default  was  entered  against  them.  The  plead- 
ings are  quite  lengthy  and  voluminous,  and  the  transcript 
is  padded  to  an  unnecessary  extent,  the  original  and 
amended  pleadings  being  set  out  at  length.  Transcripts 
could  be  very  mucli  diminished  in  size  and  volume,  as  well 
as  in  costs,  if  ccmnsel  would  guard  against  tlie  inclusion 
i)t  unnecessary  files  and  pai)ers,  by  giving  specific  direc- 
tions to  the  clerk  as  to  w^hat  should  be  certified.  Tlie 
averments  of  plaintiff's  amended  petition  (substituted 
ft)r  the  original)  contain  the  facts  of  the  execution  of  its 
n  )te  and  mortgage,  according  to  the  usual  form  of  plead- 
ing in  suits  for  foreclosure,  setting  out  a  copy  of  the 
mortgage,  showing  it  to  be  upon  lots  13  and  14,  and  fur- 
ther alleges  that  defendants  AlcClrews  were  at  the  time 
of  the  execution  of  the  note  and  mortgage  the  owners  and 
in  possession  of  lots  13  and  14,  and  in  possessuui  and  oc- 
cupancy of  lots  15  and  16,  and  liad  commenced  the  erec- 
tion and  construction  of  a  dwelling-lumse  on  lots  15  and 
16,  and  that  at  that  time  the  McOrews  represented  that 
the  monev  then  borrowed,  and  to  secure  which  the  mort- 
gage  was  given,  was  for  the  erection  of  the  dwelliug-liouse 
on  lots  13  and  14,  and,  plaintiff'  believing  that  said  im- 
provements w'ere  being  constructed  ui)on  said  lots,  ac- 
cepted tlie  mortgage  thereon ;  that  the  parties  to  the  mort- 
,gage  were  mutually  mistaken  as  to  the  location  of  siiid 
improvements,  and,  instead  of  being  upim  lots  13  and  14, 
they  w^ere  upon  lots  15  and  16,  and  that  the  numey  so 
furnished  by  plaintiff  was  to  be,  and  was,  used  in  the 


i  . 
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construction  of  said  improvements.  The  facts  herein 
above  stated  as  to  the  mistakes  of  the  McGrews  and  the 
Fairs  as  to  the  location  of  the  honse  on  lots  17  and  18,  as 
well  as  to  lots  15  and  16,  are  alleged,  and  need  not  be 
herein  restated.  Further  allegations  are  that  during  all  ^ 
of  the  time  in  which  the  house  was  being  constructed  on 
lots  15  and  16  the  Fairs  had  full  knowledge  of  what  was 
being  done,  and  were  using  and  occupying  lots  17  and  18 
and  the  dwelling-house  thereon,  asserting  ownership 
thereof,  and  they  also  knew  that  the  improvements  being 
made  were  made  with  and  by  the  use  of  the  money  fur- 
nished by  plaint Iflf  for  that  purpose,  but  gave  no  notice 
of  any  claim  of  title  or  ownership  of  said  lots  15  and  16: 
that  they  paid  nothing  toward  the  construction  of  the  im- 
provements; that  after  the  completion  of  said  dwelling- 
house  they,  with  knowledge  of  all  the  facts,  took  possession 
and  ass(n'ted  ownership,  claiming  the  propei'ty  to  be  free 
and  clear  of  the  lien  of  plaintiff's  mortgage.  It  is  alleged 
that  by  reasDU  of  the  then  known  mistakes,  the  silence  of 
the  Fairs,  and  tlie  expenditure  of  the  money  furnished  by 
plaintiff  in  the  improvements,  the  Fairs  are  estopped  to 
assert  any  right  to  or  interest  in  said  buildings  or  the 
lots  on  which  they  stand.  Practically  the  same  facts  are 
made  to  apply  to  the  claim  of  Sullivan  for  the  enforcement 
of  his  mechanic's  lien,  and  it  is  alleged  that  it  had  been 
agreed  by  and  between  plaintiff  and  Sullivan  that  plain- 
tiff's lien  should  be  considered,  and  was,  prior  to  the  lien 
of  said  Sullivan,  if  any  existed;  that  lots  13  and  14  are 
of  no  value;  that  the  Mcdrews  and  Fairs  are  insolvent, 
and  tlie  only  means  for  the  collection  of  tlie  money  due 
plaintiff  is  by  the  application  of  the  property  in  question 
to  the  payment  tliereof.  The  prayer  is  for  a  refornmtion 
of-the  mortgage,  by  causing  it  to  include  lots  15  and  16 
with  tlie  improvements  thereon,  and  tliat  it  l»e  foreclosed 
as  to  lots  18  and  U,  15  and  16,  and  for  general  relief. 

Defendant  Sullivan  filed  his  answer  and  cross-petition, 
in  which  the  averments  of  the  petition  as  against  the 
otler  defendants  are,  in  the  main,  admitted,  closing  with 
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a  general  denial  of  all  facts  not  admitted.  By  the  cross- 
petition  it  is  alleged  that  about  the  8th  day  of  September, 
1906,  the  answering  defendiint,  Sullivan,  and  the  Mc- 
Grews  entered  into  a  contract  by  which  the  said  Sullivan 
agreed  to  furnish  to  the  McGrews  lumber,  lime  and  other 
building  material  for  the  erection  of  a  dwelling-liouse  on 
lots  13,  14,  15  and  16,  block  1,  in  the  addition  referred  to, 
and  in  pursuance  of  said  contract  he  did  furnish  building 
material  for  said  improvements  to  said  McGrews  to  the 
extent  and  amount  of  |681.45,  all  of  wliich  was  used  in 
the  consti'uction  of  the  dwelling-house  on  lots  15  and  16; 
that  at  said  time  the  said  ^IcGrews  were  in  the  undisputed 
and  exclusive  possession  of  said  lots  15  and  16,  claiming 
to  be  the  owners  thereof,  and  were  the  owners  in  fee  of 
lots  13  and  14  "and  said  lots  15  and  16."  The  filing  of 
the  statement  and  claim  in  the  proper  county  offices  is 
alleged,  and  it  is  averred  that  the  sum  of  $481.45  is  still 
due,  with  interest,  and  that  at  the  time  of  the  making  of 
said  contract  all  of  said  lots  were  vacant  and  unimproved. 
The  facts  of  the  alleged  mistakes  of  the  defendants  Mc- 
Grews and  Fairs,  and  the  taking  possession  of  lots  17  and 
18  by  the  Fairs,  are  set  out,  practically  as  hereinbefore 
stated,  together  with  the  alleged  knowledge  of  the  Fairs 
that  the  improvements  for  which  defendant  Sullivan  fur- 
nished the  material  were  being  made  on  lots  15  and  16, 
their  acquiescence  in  the  construction  of  the  improve- 
ments, and  the  alleged  fact  that  the  Fairs  paid  nothing 
for  the  house  before  taking  possession,  and  it  is  averred 
that  the  Fairs  are  now  estopped  to  claim  said  property, 
or  to  deny  or  controvert  the  claim  for  the  value  of  tlie 
material  furnished.  The  prayer  is  for  judgment  against 
the  McGrews  and  the  Fairs  for  the  sum  of  |481.45,  with 
interest;  that  tlie  premises  be  ordered  to  be  sold;  and, 
should  the  court  determine  that  lots  15  and  16  should  not 
be  sold  under  the  decree,  then  and  in  that  event  that  the 
court  order  the  house  to  be  sold,  with  authority  for  the 
purchaser  to  move  it  from  the  lots  where  it  stands;  that 
the  mechanic's  lien  be  declared  the  first  lien  upon  the 
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premises,  and  the  equities  of  the  defendants  tlierein  be 
foreclosed,  and  for  f^eheral  relief.  A  copy  of  the  account 
is  atta<-hed  to  tlie  cross-petition. 

The  defendants,  David  L.  Fair  and  Ruth  A.  Fair,  bis 
wife,  for  their  answer  to  the  amended  petition  of  plaintiff, 
admit  the  corporate  character  of  phiintifT,  and  that  the 
note  and  mort^i^age  were  made  by  Mcdrew  and  wife,  but 
deny  tliat  plaintiff  furnished  McCrrew  the  full  sum  of 
$800,  the  amount  named  in  the  mortgage,  or  that  thai 
amount  is  due  thereon,  and  recjuire  strict  proof  thei*es>f. 
They  deny  that  either  the  ownership  or  ]>os.session  of  lots 
15  and  KJ  was  in  the  McOrews  from  or  after  the  29th  of 
June,  1906,  when  their  deed  of  the  25th  of  that  simie 
m(mth  was  recorded,  and  allege  that  from  that  date  tlier 
have  ever  been  and  now  are  the  owners  of  siiid  lots,  aud 
also  deny  that  they  ever  were  the  owners  of  lots  17  aod 
18,  or  that  tliey  in  any  way  purchased  either  of  them  or 
that  the  defendants  ^Ic(?rews  ever  owned  them.  Tliey 
alh^ge  the  fact  of  the  existence  of  the  f700  note  and  mort- 
gage of  March  5,  1906,  and  that  as  a  part  of  the  puivhase 
price  of  lots  15  and  16  they  paid  the  same  on  the  26th  day 
of  June,  15)0(>,  and  received  a  receipt,  release  and  witis- 
faction  of  the  same,  an<l  that  the  release  was  recorde<l  in 
the  proper  records  of  the  county  (m  the  29th  day  of  June, 
1906,  and  that  at  the  time  of  the  payinent  plaintifif  kne\Y 
that  they  had  purchaser!  said  lots,  were  the  owners 
thereof,  and  were  paying  said  note  and  mortgage  as  a 
part  of  the  consideration  and  purchase  price  thereof.  The 
facts  of  the  mistakes  in  the  location  of  the  buildings,  as 
hereinbefore  stated,  are  set  out  at  length,  and  it  is  averred 
that  the  McCJrews  represented  to  them  that  tlie  house  on 
lots  17  and  18  was  on  lots  15  and  16,  which  representations 
were  relied  upim,  they  not  kmnving  the  lines  of  said  lots; 
that  wlien  the  McOrews  discovered  that  the  said  houw» 
was  on  lots  17  and  18,  instead  of  on  lots  15  and  16,  said 
McGrews  had  partially  erected  a  house  on  lots  15  and  16, 
believing  they  had  erected  it  on  lots  13  and  14,  and  thev 
then  refused  to  complete  the  house  on  lots  15  and  16, 
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ami  turned  it  over  to  defendants  Fairs,  when  the  latter 
took  possession,  and  Sullivan  at  once  removed  all  unused 
and  uuattaelied  material  from  said  lots,  and  defendants 
Fairs  were  compelled  to  and  did  furnish  the  necessary 
material  to  complete  the  yame  at  an  expenditure  of  over 
Ip200  in  labor  and  material,  and  they  have  ever  since  been 
in  the  actual  and  peaceable  occupancy  thereof.  There  is 
a  general  denial  of  unadmitted  allegations  of  the  petition, 
and  a  special  denial  of  any  right  to  or  lien  of  any  charac- 
ter upon  said  lots  15  and  1(5  in  favor  of  plaintiflf,  and  it  is 
allegt  d  that,  by  plaintiff  liaving  accepted  the  money  from 
drfcmdants  in  payment  of  its  prior  mortgage  on  said  lots 
15.  and  16,  it  is  now  estopped  to  claim  any  rights  as 
against  said  lots  15  and  16,  or  the  buildings  thereon.  The 
prayer  is  for  a  dismissal  of  said  petition,  lor  recovery  of 
costs,  and  for  general  relief. 

Plaintiff,  for  reply  to  the  answer  of  the  Fairs,  submitted 
a  general  denial  of  allegations  not  admitted,  admitted 
the  execution  l)y  the  McClrews  of  the  first  mortgage  on 
lots  15  and  16,  but  avers  that  it  was  given  to  secure  the 
payment  of  money  furnished  by  plaintiff  to  said  McGrews 
for  tlie  erection  and  construction  of  the  dwelling-hcmse 
erected  bv  them  on  lots  17  and  18.  The  averments  of  the 
mistake  of  the  McGrews  in  the  location  of  that  lumse  are 
repeated,  and  it  is  alh^ged  that,  when  the  Mc(jrews  sold 
the  hous?  on  said  lots  17  and  18  to  the  Fairs,  the  Fairs 
assumed  and  agreed  to  pay  the  debt  as  a  part  of  the 
purchase*  price  thereof,  all  i)arties  believing  that  said 
lumse  was  lo<at(»d  on  lots  15  and  16,  the  property  included 
in  and  bound  by  said  mortgage.  The  Fairs,  for  their  an- 
swer to  the  cross-petition  of  Sullivan,  deny  generally  all 
unadmitted  facts,  and  specifically  deny  that  Sullivan  fur- 
nished anv  lumber  or  material  of  anv  kind  or  under  anv 
contract  to  be  placed  in  the  building  (m  lt)ts  15  and  16, 
and  denv  the  existence  of  any  lien  therenn  in  favor  of 
Sulliviin.  Substantially  the  same  facts  as  to  the  mistakes 
in  the  locaticm  of  the  buildings,  the  purchase  and  convey- 
ance to  them  of  lots  15  v.r^r]  1^,  the  recording  of  their  deed 


I 


7«i2  NEFIKASKA  REPORTS.  [Vol.  86 

on  t'j»'  l*'»:h  day  uf  June,  11«<>0,  and  their  continued  and 
un:i.'»'rriij»r*il  o\Mi«r-hip  «if  the  projKTty  are  averred,  but 
u*-*  d  n«tt  !•»-  r»'i':ifiil  Jn-re.     It  is  allfjzed  that  Sullivan  be- 
r;nri'*  nwan-  **f  i!ie  error  in  the  construction  of  the  house 
on  lots  ir>  and  It;,  instead  of  on  loti*  13  and  14  as  was  in- 
ti^nd*-*!   by   him   and    tlie   MrCirews;   that   the   house   was 
un*nruiiie<l,  inid   jMrtlMus  of  the  material  had  been  fur- 
nis!ii*il  uiN»n  th»*  ^'Muud,  but  not  used;  that  Sullivan  re- 
move<l  all  th«Ti'i»f,  ami  h*ft  tlie  building  unj>rovided  with 
material,  and  tli«y  ithe  Fairs »  were  compelled  to  expend 
the  sum  of  :^'lMmi  f  ,r  material  and  labor  in  the  completion 
of  the  hous<*;  tliat  at  that  time  the  siiid  Sullivan  had  not 
tile<l  any  me«hauic's  lien  on  said  pr.»iK*rtT,  and  during  the 
whnle  time  he  was  furnishing  said  material  he  well  knew 
that  the  Faii^  were  the  owners  of  lots  15  and  16,  thev 
having  bought  and  paid  the  full  consideration  of  $950  for 
them;  that  their  deed  was  upon  record  since  the  -0th  day 
of  June,  previous  to  any  c<mtract  between  the  McGrews 
and  Sullivan  to  furnish  material  for  the  construction  of 
a  hcuise  on  lots  13  and  14,  and  s;iid  Sullivan  had  no  power 
or  right  to  conirart  with  the  Mciirews,  or  any  one,  for  the 
purpose  of  erecting  a  house  on  lots  15  and  16;  that  the 
ans\v(»ring  def«*ndants  are  the  owners  in  fee  of  said  lots 
15  a!id  16  and  in  i>ossessi()n  thereof,  and  that  Sullivan 
can   liave   no   lien    tlu^ri^ju.     Other  averments,    being    in 
etf(»ct    but    rr^petitions   of   those    in    the   other    pleadings 
herein  stated,  need  not        further  noticed.     The  reply  of 
Sullivan  to  tlie  answer  of  the  Fairs  is  of  great  length, 
and  practically  cov(»rs  tl  ^  same  ground  as  the  reply  of 
pi;  intiff,  but  more  in  detail.    In  reply  to  the  averment  in 
the  Fairs'  answer  that,  upon  the  discovery  of  the  mistake 
as  to  the  location  of  the  buildings,  the  McGrews  refused 
to  complete  tlie  building  on  lots  15  and  16  and  abandoned 
the  same,  turning  the  jxjssession  over  to  the  Fairs,  it  is 
avcTred  that  it  was  *Miot  in  the  power  of  said  McGrews  to 
turn  over  to  the  said  Fairs  the  unfinished  building  located 
and  situated  on  lots  15  and  16,  with  the  material   fur- 
nished for  tlie  erection  of  the  same,  under  the  circum- 
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stances  stated  in  siud  cinswer,  being  unpaid  and  a  lien  ex- 
isting on  said  building  therefor,  without  first  paying  for 
said  material,  and  it  a\t.s  not  in  the  power  of  J^aid  Mc- 
Grews  or  said  Fairs  to  divert  the  lien  created  by  the 
statute,  and  perfected  by  filing  the  same,  as  was  done  by 
defendant  in  this  case,  and  when  the  said  Fairs  took  pos- 
session of  said  premises  and  the  said  building  they  took 
possession  thereof  subject  to  said  lien,  ratified  the  pur- 
chase of  said  lumber  and  the  existence  of  said  lien,  and 
assumed  the  payment  of  same."  An  estoppel  is  pleaded 
against  the  Fairs,  and  a  general  denial  follows. 

The  cause  was  tried  to  the  court,  and  extended  findings 
of  facts  and  decree  Avere  entered  sustaining  the  validity 
of  the  mortgage  of  plaintifif  and  the  mechanic's  lien  in 
favor  of  defendant  Sullivan.  It  is  ordered  by  the  decree 
that,  unless  the  defendants  pay  the  several  amounts  found 
due  (to  plaintiff  |700,  and  to  defendant  Sullivan  $453.45, 
each  with  interest),  the  plaintiff  is  authorized  to  enter 
upon  lots  15  and  16  with  necessary  assistance  and  remove 
the  dwelling-house,  with  the  foundation  walls  and  cellar 
walls,  and  place  the  same  on  lots  13  and  14  in  as  near  the 
identical  situation  as  it  now  occupies  on  lots  15  and  16 
as  possible,  with  cellar  and  all  walls  as  now  existing  on 
lots  15  and  16,  and  that  after  said  removal  the  defendants' 
equity  of  redemption  be  foreclosed  as  to  lots  13  and  14, 
and  that  an  order  of  sale  issue  for  the  sale  of  said  lots, 
and  that  they  be  sold  and  the  proceeds  be  applied,  first,  to 
pay  plaintiff  $700,  with  accruing  interest,  together  with 
the  money  necessarily  expended  in  the  removal  of  the 
house,  found«ation  and  cellar  walls;  second,  to  pay  de- 
fendant Sullivan  $453.45,  with  accruing  interest;  third, 
to  pay  the  Fairs  the  sum  of  $200,  with  accruing  interest. 
We  find  no  provision  in  the  decree  for  the  payment  of  the 
costs  of  the  foreclosure  proceedings,  nor  for  the  restora- 
tion of  defendants'  lots  to  their  former  condition,  by  fill- 
ing the  cellar  or  other  excavations  made  in  the  improv- 
ments  by  the  McGrews,  which  would  appear  to  be  in  har- 
mony with  the  idea  of  placing  the  parties  in  the  position 
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tliey  would  have  beoii  had  the  McCirews  and  plaintifT 
made  no  mistakes.  In  those  respects  the  decree  seems  to 
be  (h^ficient. 

The  cause  has  been  extensively  briefed  by  the  parties* 
to  tlie  suit,  each  brief  showing  c<mimendable  and  careful 
research,  and  the  citation  of  many  cases  and  authorities 
in  support  of  tlie  various  claims.  We  will  find  it  impos- 
sible to  review  the  authorities  cited,  owing  to  their  gi*eat 
numl)er,  and  will  have  to  be  content  with  the  statement 
of  the  fa(*ts,  in  part  above  detailed,  followed  with  our 
view  of  tlie  principles  of  equity  to  be  applied. 

It  is  shown  bv  the  evidence  containetl  in  the  bill  of 
exceptions  that  tlie  defendants,  the  Fairs,  removed  and 
settled  in  the  vlty  of  College  View  in  April,  190f>,  being 
before  that  tinu^  strangers  and  having  no  knowh^lge  as 
to  the  platting  or  subdivisicm  thereof.  Prior  to  their  ar- 
rival d(»fendants  McCirews  had  executed  a  mortgage  to 
plaintiff  on  lots  15  and  16,  block  1  of  the  addition  referred 
to,  and  had  constructiHl,  or  were  then  constructing,  the 
dwelling-house  therecm,  as  was  supposed,  but  which  was 
in  fact,  constructed  on  lots  17  and  18,  to  which  the  ilc- 
Grews  had  no  title.  This  was  the  joint  mistake  of  plain- 
tiff and  tlie  ilciirews,  and  for  which  the  Fairs  were  in  no 
way  responsible,  nor  had  they  \n  any  way  entered  into  or 
in  anv  scMise  Ihhmi  a  i)artv  thereto.  ^Ir.  Fair  testified  that 
both  plaintiff  and  ^IcGrew  represented  to  him  that  the 
house  was  situated  on  lots  15  and  16.  Acting  upon  such 
representations  and  in  the  belief  that  the  rei)resentati(ms 
so  made  were  true,  he  purchased  lots  15  and  16  for  the  sum 
of  |950.  The  purchase  was  made  on  June  25,  1906.  The 
naked,  unimproved  lots  (15  and  16)  were  of  the  value  of 
flOO.  A  warranty  deed  was  executed  by  the  McGrews  to 
the  Fairs  on  that  date,  conveying  lots  15  and  16,  for  the 
expressed  consideration  of  $1,050.  Plaintiff  then  held  a 
mortgage  on  15  and  16  given  to  secure  the  sum  of  f700, 
bearing  date  March  5,  1906,  which  the  Fairs  had  assumed 
and  agreed  to  pay,  and  did  pay  to  plaintiff,  thereby 
clearing  the   title  to   lots   15   and   16,   they   not   knjv>' 
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ing  of  the  mistake  made  by  plaintiff  and  the  Mc- 
Grews.  The  remainder  of  the  purchase  price  they  paid 
to  the  McGrews.  Plaintiff  executed  ,a  release  of  the  mort- 
gage on  the  26th  day  of  June,  1906.  Upon  the  purchase  of 
lots  15  and  16,  the  Fairs,  by  their  tenants,  the  McGrews, 
took  possession  of  the  house  and  lots  17  and  18,  believing, 
as  informed  by  plaintiff  and  McGrew,  that  their  true 
numbers  were  15  and  16.  By  the  payment  of  plaintiffs 
mortgage  and  the  money  paid  to  the  McGrews,  the  Fairs 
paid  the  full  purchase  price  of  lots  15  and  16  and  the 
house  on  lots  17  and  18  so  placed  by  the  mistake  of  the 
McGrews  and  plaintiff.  While  it  appears  that  no  fraud 
was  intended  by  either  the  plaidtiff  or  the  McGrews,  yet 
it  must  be  conceded  that  there  was  such  a  want  of  care 
upon  their  part  as  to  amount  to  neglect  in  the  selection 
of  the  lots  upon  which  the  house  should  be  erected.  It  is 
also  apparent  that  all  the  Fairs  received  for  the  $950  or 
$1,050  paid  by  them  to  plaintiff  and  the  McGrews  was  the 
title  to  lots  15  and  16,  of  the  value  of  |100.  On  the  14th 
of  August,  following,  the  McGrews  executed  their  mort- 
gage on  lots  13  and  14  to  secure  the  sum  of  f 800.  With 
this  the  Fairs  had  nothing  to  do.  That  plaintiff  and  the 
McGrews  were  mistaken  as  to  the  exact  location  of  those 
lots  may  be  conceded,  and  which  might  easily  have  been 
corrected  by  consulting  the  plat  and  survey,  and  by  a 
short  time  devoted  to  measurements,  must  also  be  con- 
ceded, but  for  this  the  Fairs  were  ih  no  sense  responsible 
or  in  any  way  blameworthy.  True,  they  were  laboring 
under  the  same  mistake  as  to  the  location  of  the  lots  owned 
by  the  McGreAvs,  yet  that  mistake  on  their  part  was 
caused,  as  Mr.  Fair  testified  without  contradiction,  by  the 
misrepresentation  of  the  plaintiff  and  the  McGrews.  Dur- 
ing the  latter  part  of  the  summer  or  fall  of  1906,  the  Mc- 
Grews undertook  to  construct  undwelling-house  on  lots  13 
and  14,  being  the  same  lots  upon  which  they  executed  the 
mortgage  of  August  14  of  that  year  to  plaintiff,  but  by 
mistake  placed  it  upon  the  lot^  (15  m^  16)  QWTied  by  the 
48 
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Fairs.  Of  the  construction  of  that  house  the  Fairs  had 
full  knowledge,  and  Mr.  Fair  was  employed  by  McGrew 
to  labor  on  the  excavation  of  the  cellar,  or  possibly  the 
construction  of  the  foundation  wall.  As  we  read  the  evi- 
dence,  he  worked  for  the  McCirews  a  fraction  over  one 
day.  It  is  claimed  by  this  he  lost  some  right,  but  we 
cannot  conceive  such  to  l)e  the  case,  as  he  was  still  labor- 
ing under  the  false  impression  and  information  created 
and  given  by  plaintiff  and  the  McGrews.  When  the  house 
was  well  nigh  completed,  the  Fairs  took  possession,  claim- 
ing it  as  their  own  under  the  deed  of  conveyance  made  to 
them  the  previcms  June  for  that  identical  property,  and 
for  which,  in  its  then  condition,  he  had  paid  the  full  pur- 
chase price.  Within  a  few  days  prior  to  that  time  Mc- 
Grew had  discovered  the  mistakes  which  he  had  made  as 
to  the  location  of  the  houses,  and  his  absolute  want  of 
title  to  the  lots  on  which  the  first  house  stood,  and  had 
notified  the  Fairs  that  he  would  abandon  the  house  on 
lots  15  and  16,  owned  by  the  Fairs,  in  its  unfinished  con- 
dition. Upon  the  discovery  by  the  Fairs,  then  for  the 
first  time,  that  tliey  had  no  title  to  lots  17  and  18,  they 
abandoned  all  claim  to  that  property  and  took  possession 
of  lots  15  and  16,  when  plaintiff  brought  this  suit  to  fore- 
close its  mortgage  on  lots  13  and  14  and  have  the  same 
decreed  to  include  the  house  on  the  Fairs'  lots  15  and  16. 
If  the  decree  stands  as  entered  by  the  district  court,  the 
Fairs  will  not  only .  be  deprived  of  the  house  for  which 
they  have  paid  full  value  to  plaintiff  and  the  McGrews, 
but  tlie  property  will  be  taxed  with  tlie  costs  and  expenses 

• 

of  the  preparation  of  lots  13  and  14  for  the  reception  of 
the  house,  and  the  removal  of  the  house  thereon,  but  the 
money  they  liave  expended  in  the  completion  of  the  house 
is  relegated  to  the  third  lien  thereon,  which  means  a  com- 
plete loss,  and  their  own  lots  will  be  left  with  an  open 
cellar  excavation,  necessarily  injured  by  the  removal  of 
the  walls  and  the  house  therefrom,  and  plaintiff  will  have 
recovered  from  the  Fairs  the  full  amount  of  its  mort- 
gages, leaving  the  Fairs  but  their  vacant  lots,  all  made 
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possible  by  the  original  errors  and  mistakes  of  plaintiff 
and  the  McGrews,  to  say  nothing  of  their  negligence  in 
the  inception  and  continuance  of  the  transactions.  True, 
the  Fairs  could  pay  the  amount  of  the  decree,  and  thus 
prevent  the  wresting  from  them  of  the  property  by  plain- 
tiff, and  save  the  costs  and  expenses  of  the  excavation 
and  walling  of  the  cellar  on  lots  13  and  14 ;  but,  if  they 
did  so,  tliey  would  be  required  to  pay  not  only  the  $700  of 
the  decree,  but  the  $950  paid  for  the  property  in  the  be- 
ginning, making  a  total  of  |1,650,  $1,400  of  which  would 
be  received  by  plaintiff  from  the  Fairs  for  property  for 
which  they  were  indebted  in  the  beginning  in  the  sum  of 
$950,  all  caused  in  the  first  instance  by  the  fault  of 
plaintiff  and  McGrew,  as  above  outlined. 

While  agreeing  with  plaintiff's  counsel  that  it  is  within 
the  province  of  courts  of  equity  to  correct  mutual  mistakes 
in  furtherance  of  justice,  and  administer  the  remedy 
according  to  the  very  right  of  the  thing,  we  are  wholly 
unable  to  see  where  or  how  the  decree  in  this  case  can  be 
said  to  meet  the  demands  of  equity.  In  any  event,  should 
this  mortgage  be  foreclosed,  common  fairness  and  justice 
would  say  that,  as  a  condition  precedent  thereto,  plain- 
tiff should  be  required  to  refund  to  the  Fairs  the  money 
received  from  them  in  payment  of  its  first  mortgage, 
which  was  paid  upon  tlie  representation  by  plaintiff  that 
they  were  receiving  that  for  which  it  was  so  paid.  How- 
ever, as  we  view  the  case,  plaintiff  is  entitled  to  have  its 
mortgage  foreclosed  on  lots  13  and  14,  and  is  entitled  to 
no  relief  as  against  the  Fairs.  We  must  not  forget  that 
this  is  not  a  case  where  any  mistake  has  been  made  by  a 
scrivener  or  person  preparing  or  forming  any  written 
instrument.  All  deeds  and  mortgages  have  been  drawn 
-just  as  the  parties  to  them  intended.  The  mistakes  are 
as  to  the  location  of  the  properties,  the  correct  descrip- 
tions of  which  have  been  stated  in  the  writings,  and  there- 
fore the  law  of  the  reformation  of  contracts  or  writings 
can  have  no  application. 

We  are  next  to  consider  the  rights  of  defendant  Sul- 
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livan  in  his  efforts  to  foreclose  the  mechanic's  lien  set 
up  by  him  in  his  cross-petition.     The  statement  of  hi* 
lien,  filed  in  the  office  of  the  register  of  deeds  November 
28,  1906,  after  the  discovery  of  the  mistake  as  to  the 
location  of  the  building,  is  for  "work,  labor,  skill  and  ma- 
terial, done  and  performed  and  furnished  by  Dan  Sul- 
livan for  the  said  Charles  H.  McGrew,  David  L.  Fair  and 
Ruth  A.  Fair  under  a  verbal  contract  for  the  erection  of 
a  dwelling-house  and  barn  on  the  following  lot,  piece  or 
parcel  of  land,  to  wit,  lots  13,  14,  15  and  16,  in  block  1," 
etc.    The  firet  item  charged  in  the  account  is  dated  Sejh 
tember  8,   which  was  prior  to  the  construction  of  the 
house,  and  long  before  the  discoveiy  of  the  mistake  in  the 
correct  numbers  of  the  lots.     The  bill  was  verified  on 
the  27th  of  November,  1906.  The  deed  conveying  from  the 
McGrews  to  Fairs  lots  15  and  16  was  recorded  in  the 
proper  records  of  Lancaster  county  from  and  after  the 
29th  day  of  June,  1906,  thus  giving  Sullivan  construc- 
tive notice  of  the  Fairs'  ownership.    There  is  no  claim  in 
the  evidence  that  the  material  was  furnished  by  virtue  of 
or  under  any  contract  with  either  of  the  Fail's,  although 
so  to  be  inferred  from  the  affidavit  attached  to  the  state- 
ment of  the  account,  but  it  clearly  appears  that  such  was 
not  the  case.    The  statute  (Comp.  St.  1909,  ch.  54,  art.  I, 
sec.  1)   as  applicable  to  this  case  provides  that,  if  any 
person  shall  furnish  any  material  for  the  erection  of  any 
house  by  virtue  of  a  contract,  expressed  or  implied,  with 
the  owner  thereof  or  his  agents,  he  shall  have  a  lien  to 
secure  the  payment  of  the  same  upon  such  house  and  the 
lot  or  land  upon  which  the  same  shall  stand.     There  is 
no  written  C(mtract  in  the  record,  and  the  averment  of 
the  cross- petit  ion  is  that  defendant  "entered  into  an  oral 
contract  with  the  defendants,   Charlie  H.   McGrew  and 
Edna  I.  McGrew",  to  furnish  building  material,  etc.,  and 
there  is  nothing  in  the  evidence  tending  to  prove  in  any 
way  that  any  contract  or  agreement  to  furnish  the  ma- 
terial was  had  with  the  Fairs.     The  material  was  de- 
livered upon  lot^  15  find  16,  owned  by  the  Fwrsj  and  the 
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building  was  constructed  to  near  completion  with  the 
knowledge  of  the  Fairs  that  it  was  being  constructed 
upon  the  ground  where  it  was  situated,  but  without  their 
knowledge  that  that  spot  was  upon  lots  15  and  16  owned 
by  them.  At  that  time  they  were  laboring  under  the  belief 
that  the  correct  numbers  of  the  lots  were  13  and  14, 
owned  by  the  McGrews,  and  that  they,  the  Fairs,  were  in 
possession  of  lots  15  and  16,  but  which  Were  in  fact  lots 
17  and  18.  We  readily  concede  that  in  a  proper  case  a 
mechanic's  lieu  may  attach  to  a  building  alone  where  the 
soil  upon  which  it  stands  may  belong  to  another.  Pickens 
V,  Plattsmouth  Land  &  Investment  Co.,  31  Neb.  585; 
Shull  V.  Best,  4  Neb.  (Unof.)  212,  and  other  cases  which 
might  be  cited,  but  the  question  now  before  us  is  whether 
the  facts  here  presented  come  within  the  principles  in- 
volved in  those  cases.  The  Fairs  were  misinformed  by 
the  McGrews  and  plaintiff.  Their  deed  to  lots  15  and 
16  was  upon  record.  Sullivan,  if  misinformed  at  all,  was 
also  deceived  by  McGrew,  so  that  upon  the  question  of 
mistake  Sullivan  and  the  Fairs  stand  on  practically  the 
same  footing.  As  we  have  said,  it  is  clear  that  there  were 
no  contractual  relations  between  Sullivan  and  the  Fairs. 
There  was  no  "contract  or  agreement,  expressed  or  im- 
plied, with  the  owner  thereof  or  his  agents,"  as  required 
by  the  statute,  upon  which  a  lien  could  be  based  or  that 
would  give  it  any  vitality.  Nor  can  we  see  that  the  si- 
lence of  the  Fairs,  laboring  under  the  honest  mistake  as 
they  were,  could  liave  the  effect  of  either  a  ratification  or 
estoppel. 

In  Rust-Owen  Lumber  Co.  v.  Holt,  60  Neb.  80,  the  real 
estate  upon  wliich  a  dwelling-house  was  erected  belonged 
to  a  married  woman.  The  contract  for  furnishing  the  ma- 
terial for  the  construction  of  the  dwelling-house  was 
made  with  her  husband.  The  building  was  erected  with 
the  knowledge  of  the  wife,  and  after  its  completion  she, 
with  her  husband,  occupied  it  as  the  family  residence. 
In  an  opinion  written  by  Judge  Holcomb  it  was  held  that 
there  was  no  proof  that  the  husband  acted  as  the  agent 
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of  tilt*  wife,  nnr  iVu\  ln*r  kin»wltMl«:e  of  the  construction 
of  the  ImiMintj  or  her  <HMMii»anry  of  it  aft^r  its  c  miple- 
ii«»n  lonNtitute  a  ratititi'tion  of  the  husband's  acts  as  her 
a;reut,  and  a  rijxht  to  a  lien  was  denied.  Quotinjj  from 
the  opinion  it  is  Siiid:  "A  mechanic's  lien  in  favor  of  a 
l-rintipal  contractor,  tlierefore,  grows  out  of  the  con- 
traitual  relatitius  In-tween  the  owner  of  the  property  im- 
pn»v<il,  nr  liis  or  her  authorizt^l  agents,  and  such  prin- 
cipal cimirartor,  and  the  right  thereto,  is  based  upon 
contract  and  for  the  pur|>ose  of  securing  debts  due  tliere- 
iiihler."  Tlie  writer  of  that  opinion  quotes  with  approval 
tlie  following  from  fV//#W#/ijr/  r.  Krtioc  d  Ramseif,  67  Ala. 
TilU :  '*A  buihler's  or  nun*hanic*s  lien  is  purely  statutory. 
Its  cliaraeter,  ojK^ratiim,  and  extent  must  be  ascertained 
by  the  terms  of  the  statute  creating  and  defining  it.  Of 
itself,  it  is  a  j>eiuliar,  particular,  si)ecial  remedy  given 
l»v  statute,  founileil  and  circumsi^ribed  bv  the  terms  of  its 
creation,  luul  the  courts  are  powerh*ss  to  take  it  up  where 
ilie  statute  mav  leave  it,  and  extend  it  to  nuM?t  the  facts 
and  circumstanres,  wliich  they  may  believe  present  a  case 
of  equal  merit,  or  a  necessity  of  the  siime  kind,  as  the 
cases  or  necessities  for  wliich  the  statute  provides.'' 

There  havini'  be<»n  no  semblance  of  a  contract  between 
Sullivan  and  the  Fairs  for  furnishing  the  material  used 
in  the  construction  of  the  house,  and  there  being  no 
higher  equities  in  favor  of  Sullivan  than  the  Fairs,  it  is 
believed  that  Sullivan  is  not  entitled  to  a  lien,  but  must 
dej)end  upon  his  judgment  against  the  McGrews  for  the 
payment  of  his  claim. 

The  decree  of  the  district  court  is  reversed  and  the 
cause  remanded,  with  directions  to  dismiss  the  suit  as  to 
the  defendants  David  L.  Fair  and  Ruth  A.  Fair  and  Dan 
Sullivan,  and  to  enter  a  decree  of  foreclosure  in  favor  of 
plaintilT  and  against  Charlie  H.  McGrew  and  Edna  I.  Mc- 
Grew,  foreclosing  plaintitT's  mortgage  on  lots  13  and  14 
in  lilock  X  of  Woods  and  Kelly's  first  addition  to  College 
View,  and  such  further  proceedings  as  may  be  necessary 
to  conform  to  this  opinion. 

Bevebsed. 
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Regnar  Aarbi.  V,  State  of  Nebhaska. 
Filed  Mat  5,1910.    No.  ie.4G6. 

1.  Jury:    Special    Venire.     '■The   provUlons   of  section   465(i 

criminal  code  are  not  eK'luBive  but  are  to  be  construed 
section  with  section  664  ot  the  civil  code,"  Barneti  v.  • 
Neb;  515 

2.  IiSTceny.     Where  a  clerk  la  hired  to  sell  goods  in  the  etoi 

employer,  the  employer  remaining  in  iJOSBession,  but  occi 
absent  from  the  store,  and  the  clerk  with  criminal  ii 
moves  and  appropriates  to  his  own  use  a  portion  or  'tfa 
the  crime  Is  larceny,  and  not  embezzlement.  In  order 
Stltute  such  appropriation  embezzlement,  ttie  goods  mi 
come  Into  his  "possession  or  care,  by  virtue  of  such  empli 
as  provided  by  section  121  of  the  criminal  code. 

3.  Criminal  Law:    New  Triaj.:     Misconduct  at  Thtal;     Pkehit 

In  order  to  constitute  reprehensible  misconduct  la  open 
persons  not  connected  ofDclally  with  a  criminal  prosecut 
dent  grounds  for  a  new  trial  of  one  against  whom  a  vi 
guilty  has  l>een  returned,  there  must  be  some  showing 
tending  to  establish  prejudice  to  the  accused,  the  pren 
being  that  the  presiding  Judge  has  taken  such  action  wi 
ence  to  the  contempt  as  will  fully  protect  all  the  right 
party  on  trial. 

Error  to  the  disfvict  court  for  Hai-lan  county: 

8.  DUNGAN,  JuiKiE.      Affiniird  a.f   IH'KUpll. 

Adams  d-  A<l<iins  and  J.  G.  Thomimm,  for  plaii 
error. 

M'iUiam  T.  ThomftHoii,  Attorney  General,  and 
'.  At/res,  contra. 


W.  Ayres, 


Reese,  C.  J. 

An  information  was  filed  in  the  district  court  fc 
Ian  county  oharsing  pliiintiff  in  error,  togetliei 
Cliarles  O'Brien  and  Virgil  Woolrifie,  with  tlie  ci 
grand  larceny,  by  stealing,  talcing  and  carrying  aw 
tain  goods  and  merchandise  of  tlie  Talue  of  $500 
personal   property  of  T.   M.   Logan,  committed   i 
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county  on  the  first  day  of  January,  1909.  A  trial  was 
liad  which  resulted  in  a  verdict  of  the  jurj'  finding  plain- 
tiff in  error  guilty,  and  fixing  the  value  of  the  pmhIs 
stolen  at  $250.  A  motion  for  a  new  trial  was  filed  by 
[)Iaintiff  in  error  and  overruled,  and  sentence  of  five  years 
in  the  state  penitentiary  and  judgment  for  the  payiiu'Dt 
of  the  costs  imposed  upon  him.  He  brings  error  to  tliis 
court. 

1.  Before  entering  upon  the  trial  plaintiff  in  error  filed 
his  affidavit  setting  out,  among  other  things,  the  demand 
of  the  state  for  separate  trials  of  the  three  parties  ac- 
cused; the  placing  of  O'Brien  upon  trial  first;  the  sul>- 
mission  of  the  evidence  to  the  jury;  that  during  said  trial 
the  name  of  plaintiff  in  error  "w^as  continually  before  siiid 
jury  in  connection  with  said  cause,  and  that  by  reasiin 
thereof  said  jury  has  become  disqualified  to  trj^  his  case; 
that  most  all  of  the  other  members  of  said  jury  so  im- 
paneled and  not  sitting  in  said  cause  were  present  dur- 
ing the  greater  part  of  the  trial  of  the  said  Charles  O'Brien 
and  heard  the  testimony  relating  to  this  affiant's  case; 
that,  by  reason  thereof,  they,  the  said  juiy,  have  already 
prejudged  this  defendant's  case  and  are  disqualified  to 
sit  in  the  trial  of  said  cause.  Wherefore  this  defendant 
objects  to  going  to  trial  in  said  cause  before  said  jury, 
and  moves  the  court  for  a  continuance  of  said  cause  U) 
the  next  term  of  the  district  court."  This  affidavit  was 
filed  November  5,  1909,  and  on  the  same  day  an  entry  was 
made  in  the  journal  of  the  court,  reciting  the  fact  of  the 
sejjarate  trials,  the  arraignment,  and  entrj'^  of  a  plea  of 
not  guilty  for  plaintiff  in  error,  and  which  entry  contains 
the  following: 

**And  now  on  this  5th  day  of  November,  1909,  at  the 
hour  of  10  o'clock  A.  M.,  this  cause  coming  on  for  hearing 
on  the  affidavit  of  the  said  defendant  for  a  continuance 
of  this  cause  to  the  next  term  of  this  court  and  his  ob- 
jections to  being  put  upon  trial  at  this  time,  the  court, 
being  fully  advised  in  the  premises,  is  satisfied  that  the 
regular  panel  of  jurors  are  competent  to  sit  in  this  cause. 
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and  tliat  the  said  regular  panel  and  bystanders  have  not 
become  incompetent  to  sit  as  jurors  in  this  cause  by  rea- 
son of  having  heard  the  evidence  in  the  case  of  State  v. 
Charles  O^Brien,  the  said  Charles  O'Brien  having  been 
charged  together  with  this  defendant  in  the  same  informa- 
tion with  the  commission  of  said  crime,  therefore  the  court 
does  overrule  said  motion  and  objection,  to  which  ruling 
the  defendant  excepts. 

"And  now,  at  the  hour  of  10:30  o'clock  A.  M.,  of  said 
day,  the  defendant  and  his  said  counsel  being  present  in 
court,  so  that  there  would  be  no  delay  in  said  cause,  and 
to  assist  the  sheriff  by  securing  the  attendance  of  com- 
petent talesmen,  the  court  directed  the  sheriff  to  summon 
25  good  and  lawful  men  from  the  body  of  the  county  as 
talesmen,  and  no  objections  being  made  thereto  by  the 
defendant  or  his  attorneys.  Now  on  this  day,  at  the  hour 
of  11 :  30  o'clock,  counsel  for  the  defendant  appears  and 
excepts  to  the  order  of  the  court  requiring  the  sheriff  to 
summon  said  talesmen.  Said  exception  being  taken  after 
the  sheriff  had  departed  to  comply  with  the  said  order." 

To'  the  former  portion  of  the  above  order  it  is  shown 
that  plaintiff  in  error  then  excepted,  but  we  are  not  in- 
clined to  the  belief  that  the  unexplained  delay  of  one  hour 
was  a  waiver  of  the  exception  to  the  latter  part  thereof, 
and  we  will  treat  the  whole  as  duly  excepted  to. 

The  question  of  law  here  presented  is  as  to  what  was 
the  statutory  duty  of  the  court  in  dealing  with  the  condi- 
tion then  existing.  It  might,  however,  throw  some  liglit 
upon  the  subject  to  refer  to  an  affidavit  of  one  of  the 
counsel  for  the  defense  filed  in  support  of  the  motion  for 
a  new  trial,  which,  after  reciting  the  facts  of  the  trial  of 
O'Brien,  states  that  the  county  attorney,  upon  the  return 
of  the  verdict  in  O'Brien's  case,  demanded  the  immediate 
trial  of  plaintiff  in  error ;  the  filing  of  the  affidavit  above 
referred  to  asking  for  the  continuance  of  the  cause  on 
account  of  the  disqualification  of  the  jurors,  owing  to  the 
fact  that  the  evidence  in  the  one  trial  would  be  the  same 
as  in  the  other;  the  fact  that  the  other  members  of  the 
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I)aiiel  had  been  present  and  heard  the  evidence  introduced, 
and  in  which  trial  plaintiff  in  error's  name  had  been  used 
constantly;  that  the  jurors  of  the  regular  panel  had  al- 
ready i)rejudged  the  case  of  plaintiff  in  error.  The  affi- 
davit continues:  "That,  thereupon,  the  judge  of  said 
court  assked  the  members  of  the  regular  panel,  who  had 
not  sat  upon  the  trial  of  the  O'Brien  case,  and  who  had 
been  present  and  lieard  the  testimony  or  any  otiier  part 
thereof,  or  the  argument  of  counsel,  to  stand  up,  where- 
upon seven  other  members  of  the  regular  panel,  in  addi- 
tion to  those  who  sat  upon  the  trial  of  the  O'Brien  case, 
stood  up  and  indicated  to  the  court  that  they  had  been 
present  and  heard  the  testimony  and  argument  of  counsel, 
material  testiuKmy  in  relation  to  this  defendant's  case, 
whereupon,  without  any  further  testimony  before  the 
court  other  than  the  affidavit  of  this  defendant,  and  the 
expression  of  opinion  and  disqualification  by  the  other 
members  of  tlie  regular  panel  present,  the  court  overruled 
tlie  objection  of  the  defendant  to  being  placed  upon  trial 
before  said  jury  and  overruled  his  motion  for  a  continu- 
ance." The  record  also  shows  that  on  the  same  day  (No- 
vember 5)  the  judge  issued  a  special  venire,  as  follows: 
"The  State  of  Nebraska,  County  of  Harlan,  ss. :  To  any 
constable  or  the  sheriff  of  said  c<mnty:  You  are  hereby 
commanded  to  summon  25  good  and  lawful  men  from 
the  body  of  the  county  to  appear  in  the  district  court  in 
said  county,  on  the  5th  day  of  Nov.,  A.  D.  1909,  at  9  o'clock, 
standard  time,  in  the  A.  Noon,  to  serve  as  jurors  in  a 
case  pending  before  me,  then  and  there  to  be  tried;  and 
this  they  shall  in  no  wise  omit.  And  have  you  then  and 
there  this  writ,  with  your  doings  thereon.  Given  under 
my  hand  this  5  day  of  Nov.,  A.  D.  1909.  Harry  S.  Dun- 
gan,  Judge."  To  this  the  sheriff  made  return  that,  as 
therein  commanded,  he  had  summoned  25  men,  giving 
their  njmies,  from  the  body  of  the  county.  Those  men 
were  held  as  talesmen  from  which  to  fill  the  panel  of  the 
trial  jury. 

It  is  insisted  by  plaintiff  in  error  that  the  court  should 
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have  proceeded  under  section  465«  of  tbe  criminal  code. 
That  section  is  as  follows:  "That  when  two  or  more  per- 
sons shall  have  been  charged  together  in  tbe  same  indict- 
ment or  infiirmationwith  a  crime,  and  one  or  more  shall 
have  demanded  a  separate  trial,  and  biid  tbe  same,  and 
when  the  court  shall  be  satisfied,  by  reason  of  the  same 
evidence  being  re<|uired  in  the  further  trial  of  parties  to 
the  same  indictment  or  information,  that  tiie  regular  panel 
and  bystanders  are  inctnnpetent  because  of  having  heard 
the  evidence,  to  sit  in  further  causes  in  the  same  indict- 
ment or  information,  then  it  shall  be  lawful  for  the  court 
to  require  the  clerk  of  the  court  to  write  the  names  of 
sixty  electors  of  the  county  wherein  said  cause  is  being 
tried,  each  upon  a  separate  slip  of  paper,  and  place  the 
same  in  a  box,  and  after  tbe  same  shall  have  been  thor- 
oughly mixed,  to  draw  therefrom  such  a  number  as  in  the 
opinion  of  tbe  court  will  be  sufficient  from  which  to  select 
a  jury  to  hear  said  cause,  and  the  electors  wiiose  names  are 
so  drawn  shall  be  summoned  by  the  sheriff  to  forthwith 
appear  before  the  court,  and  after  having  been  examined, 
such  as  are  found  competent  and  shall  have  no  lawful 
excuse  for  not  serving  as  jurors  shall  constitute  a  special 
venire  from  which  the  court  shall  proceed  to  liave  a  jury, 
impaneled  for  the  trial  of  the  cause,  and  tbe  court  may 
repeat  the  exercise  of  this  power  until  all  the  parties 
cltarged  in  tbe  same  indictment  or  information  shall  have 
been  tried." 

The  section  appears  to  have  been  enacted  specially  to 
meet  cases  of  this  kind,  but  it  is  claimed  by  the  state  that 
the  court  was  not  bound  to  follow  the  provisicms  of  the 
section  of  the  criminal  code,  above  quoted,  but  that  a 
compliance  with  section  664  of  the  civil  code  would  be 
sufficient,  and  cites  Fanton  v.  titatc,  50  Neb.  351;  Harney 
V.  State,  49  Neb.  515,  and  Welsh  v.  State,  60  Neb.  101. 

Section  664  of  tbe  civil  code  provides,  in  substance,  that 
when  no  jury  is  summoned,  or  when  all  jurors  summoned 
do  not  appear,  or  when  for  any  cause  there  is  no  panel 
of  jurors,  or  the  panel  is  not  complete,  tbe  court  may 
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onler  the  sluTitf  ti>  sumiium  cnnii>etent  jurors  to  serve  on 
the  i»nii«*l.  In  tlie  cas4?  now  undt*r  consideration  tlien* 
was  a  full  ]iiuu'\  of  jurors,  but  substantially  all  had  been 
ren«b'reil  inrouiiM'tt-nt  to  s<*rve  upon  the  trial  of  plaintiff 
in  error  l»v  reason  of  havinic  heard  the  s;nne  evidence  as 
pres^Mited  in  the  trial  of  (THrien.  It  is  the  opinion  of  the 
writer  liereof  that  the  ]»r.»vision8  of  stHtion  465tf  of  the 
eriiuinal  eo«le  should  have  J>een  frdlowed.  There  are  many 
reasiuis  why  those  benr^fieent  pi^ovisions  of  the  stxitute 
shouhl  have  bt^*n  adoptt*<l  as  the  guide  to  the  trial  court, 
and  were  tlu^re  no  prior  decisions  holding  its  provisions 
"iK^rniis^ive/'  instead  of  nuuidatory,  I  should  hold,  un- 
hesitatingly, that  its  pn)visions  are  mandatory  and  should 
have  !»een  followed.  I  eonreile  that  the  cases  cited  are 
ni>t  dirertly  in  ptiint,  as  the  circumstances  in  each  dif- 
feretl  from  the  present  case,  yet  the  reasoning  in  all,  and 
the  4onstrueti<»n  ajipliiHl  to  the  two  sei-tions,  seem  to  be 
binding  upon  us  as  the  settled  law,  and  should  l>e  fol- 
lowed. 

In  Ihiniry  r.  State,  supra,  the  panel  of  jurors  was  dis- 
charged,  for  the  reas(m  that  it  wa:s  irregularly  drawn, 
whiih  b'ft  the  court  without  a  jury,  and  the  provisions  of 
section  0(14  of  the  civil  code  were  followed,  and  the  spe- 
cial venire  was  issued.     Subsequently,  when  it  was  dis- 
covered that  the  members  of  the  panel  were  disqualified 
bv  having  heard  the  evidence  in  the  trial  of  Barnev's  eo- 
defendant,  the  panel  was  again  discharged,  and,  the  court 
being  without  a  jury,  a  new  venire  was  issued  for  a  third 
jury.    In  these  resi)ects  that  case  differed  from  this,  and 
the  ])rovisions  of  the  civil  code  (section  664)   were  held 
to  have  been  properly  applied.     We  held  that  the  pro- 
visions   of   section    46r>fi,    were   not    exclusive;   that    the 
method  provided  by  the  civil  code  "applies  to  criminal 
cases,  except  as  otherwise  provided'';  that  by  reason  of  the 
use  of  the  words  "it  shall  be  lawful",  in  section  465a,  "the 
language  of  the  section  is  not  mandatory,  it  is  simply  per- 
missive''; tlie  conclusion  being  that  "the  two  sections  are 
not  conflicting,  the  language  of  the  later  act  is  not  man- 
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datory,  and  we  hold  that  the  provisions  of  section  465a 
are  not  exclusive,  and  that  the  court  acted  neither  illegally 
nor  in  abuse  of  its  discretion  in  proceeding  under  the 
former  section  instead  of  the  latter."  In  Fanton  v.  Htatc, 
supra y  a  (tompanion  case  to  the  one  above  referred  to,  the 
rules  announced  in  Barney  v.  State  were«distinctly  stated 
and  followed. 

Welsh  V.  State y  supra y  was  where  there  was  no  jury 
previously  summoned  for  the  special  term  at  which  tlie 
accused  was  to  be  tried.  The  court  ordi*red  a  special 
venire  under  section  664  of  the  civil  code.  That  action, 
was  approved,  and  we  think  correctly,  as  the  conditions 
were  such  as  were  provided  for  by  section  664  of  the  civil 
code,  and  not  by  section  465a  of  the  criminal  code. 

Barber  v.  State,  75  Neb.  543,  was  where  the  facts  were 
somewhat  similar  to  those  in  the  present  case,  except  that 
the  court  discharged  the  jury  panel  because  subsequent 
cases  were  to  be  tried  upon  facts  testified  to  bj'  witnesses 
in  previous  trials  during  the  term,  and  which  disqualified 
the  jurors  from  sitti-ng  in  the  case  about  to  be  tried,  in- 
stead of  holding  tlie  regular  panel,  as  was  done  in  this 
case,  and  ordering  a  special  venire  under  section  664  of 
the  civil  code.  The  question  was  presented,  as  here,  when 
we  said :  "It  is  contended  that  the  new  venire  should  have 
been  summoned  under  the  provisions  of  section  465a  of 
the  criminal  code.  This  contention  has  been  considered 
and  pasvsed  upon  by  this  court  adversely  to  the  position 
of  the  defendant  in  the  cases  of  Barney  v.  State,  49  Neb. 
515,  and  Fanton  v.  State,  50  Neb.  351.  With  the  rule  es- 
tablished in  these  cases  we  are  satisfied,  and  see  no  reason 
for  disturbing  the  same.'^ 

Those  cases  seem  to  close  the  door  of  inquiry,  and  the 
contention  of  plaintiff  in  error  cannot  be  sustained.  We 
cannot  see  that  the  case  of  Pfiueger  v.  State,  46  Neb.  493, 
sheds  any  light  upon  this  question. 

2.  The  evidence  shows  that  plaintiff  in  error  was  a  clerk 
for  Mr.  Logan  in  a  store- owned  by  Logan;  that  he  carried 
a  key  to  the  store,  opened  and  swept  out  m  the  morning, 
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and  closed  the  door  in  the  evening;  that  he  assisted  in 
making  sales,  and  wlien  necessity  therefor  arose,  on  ac- 
count of  the  absence  of  Mr.  Logan,  purchased  groceries 
in  k(»eping  up  the  stock.  Mr.  Logan  was  in  the  store  the 
greater  portion  of  the  time,  although  at  times  absent,  and 
his  wife  also  gave  her  attenti(m  to  the  business  of  the  store, 
so  that  plaintiff  in  error  appears  to  have  been  in  the 
exclusive  iK>sscssion  of  the  store  at  no  time,  but  had  access 
to  all  its  parts  and  to  all  the  goods  kept  for  sale  in  the 
course  of  trade.  It  was  while  thus  employed  that  he  is 
charged  with  stealing  the  goods.  From  the  evidence  there 
seems  to  be  no  doubt  of  his  having  taken  and  assi^^ted  in 
taking  thc»m  from  the  store  and  secreted  them  in  other 
places. 

At  the  close  of  the  evidence  plaintiff  in  error  asked  the 
court  to  instruct  the  jury  to  return  a  verdict  finding  him 
not  guilty,  for  the  reason  that  the  evidence  was  not  suf- 
ficient to  iistain  the  charge  of  larceny,  but  tends  to  show 
that,  if  any  crime  was  committed  by  him,  it  was  not  lar- 
ceny, but  embezzlement.  The  court  refused  to  give  this 
instruction.  The  same  contention  was  presented  in  an- 
other instruction  to  the  same  effect,  but  submitting  the 
facts  to  the  jury  with  the  direction  that,  if  they  found  the 
facts  to  be  practically  as  testified  to,  the  crime,  if  any, 
would  be  embezzlement,  and  not  larceny.  This  instruc- 
tion was  also  refused,  and  the  action  of  the  court  is  as- 
signed for  error.  In  this  we  all  agree  the  court  did  not 
err.  The  provisions  of  section  121  of  the  criminal  code, 
defining  the  crime  of  embezzlement,  as  applicable  to  this 
case,  is  to  the  effect  that  if  any  clerk,  agent,  servant,  etc., 
shall  embezzle  or  convert  to  his  own  use,  or  fraudulentlv 
make  away  with  any  goods  of  his  employer  "which  shall 
come  into  his  or  her  possession  or  care,  by  virtue  of  such 
employment,"  such  person,  upon  conviction,  shall  be  pun- 
ished as  provided  in  the  section. 

Plaintiff  in  error  was  one  of  several  clerks  in  the  store. 
He  was  furnished  with  a  key  to  the  front  door  of  the 
building,  opened  and  closed  the  store  morning  and  even- 
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ing,  and  was  authorized  to  replenish  the  grocery  depart- 
ment of  the  business  by  the  purchase  of  groceries  when 
necessary,  in  the  absence  of  the  proprietor,  but  the  store 
and  goods  were  at  all  times  in  the  "possession"  of  the 
owner.  It  is  true  that  in  a  sense  plaintiff  in  error  was 
the  custodian  of  the  store  during  the  absence  of  the  pro- 
prietor and  his  wife,  and  perhaps  the  other  clerks,  but 
w^e  find  no  proof  in  the  record  which  tends  to  show  that 
either  the  store  or  goods  were  at  any  time  in  his  pos- 
session. 

A  case  somewhat  similar  to  this  is  reported  in  People  i\ 
Beldcn,  37  Cal.  51.  In  that  case  the  accused  was  in  the 
employ  of  McComb,  the  owner  of  a  livery  stable.  Belden 
was  employed  by  the  month,  and  wlien  the  owner  was  not 
present  he  had  charge  of  the  stable,  and  was  directed  to 
let  the  horses  out  to  persons  applying  for  them  in  the 
absence  of  the  owner.  Belden  usually  slept  in  the  stable, 
and  was  left  in  charge  on  the  night  the  horses,  alleged 
to  have  been  stolen,  w^ere  taken  by  him.  He  was  convicted 
of  the  larceny,  and  appealed  to  the  supreme  court,  con- 
tending that  the  crime  was  not  larceny,  but  embezzlement. 
The  court  in  the  opinion  say:  "The  question,  therefore, 
upon  the  solution  of  which  this  appeal  depends  is,  in 
whose  possession  were  the  horses  while  in  the  livery 
stable  of  McComb?  To  this  question  the  evidence  does  not 
give  a  doubtful  or  equivocal  answer.  It  was  not  (i  case 
of  joint  or  mixed  possession  of  McComb  and  the  defendant. 
McComb  had  the  possession  of  the  horses* while  he  was  at 
the  stable,  and  it  cannot,  upon  any  theory  consistent  with 
reason,  be  said  that  the  possession  changed  whenever  he 
was  absent  from  the  stable  for  an  hour  or  a  day.  The 
defendant  occupied  only  the  relation  of  servant  to  Mc- 
Comb, and,  although  he  had  labor  and  duties  to  perform 
in  respect  to  the  horses,  he  was  not  entrusted  with  them, 
in  the  sense  of  the  statute."  The  judgment  of  conviction 
was  affirmed.  The  same  question  was  presented  in  People 
V.  Woody  2  Park.  Cr.  Rep.  (N.  Y.)  22,  where  the  accused 

was  convicted.    Also  in  Powell  v.  State,  34  Ark.  693,  and 
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it  was  liolfl:  "The  possossion  of  the  servant  is  that  of  tho 
master.  The  former  lias  a  mere  custody.  If  he  appro- 
priat(»s  the  projiertv  of  the  master  to  his  own  use,  with 
intent  to  steal,  it  is  larceny  at  common  law."  This  was 
followed  and  a])pr()ved  in  Attcrbcrry  v.  IState,  56  Ark.  515. 
See,  also,  15  Tyc.  493;  25  Cyc.  31. 

S.  Our  attention  is  called  to  what  is  shown  to  be  the  mis- 
conduct of  a  witness,  hy  the  name  of  Morrison,  wiio  wai< 
guilty  of  improjier  conduct  during  the  trial,   showing  a 
'*I)ernicious   activity"   throughout   the   whole   proce<Mliug, 
and,  finally,  making  an  eflort  to  assault  counsel  for  plain- 
tifif  in  error  who  was  addressing  the  jury,  and  from  which 
a  high  degree  of  commotion  and  excitement  was  aroused, 
when  one  of  the  regular  panel  of  jurors,  but  not  sitting 
in  this  case,  arose  and  nuule  improper  remarks.     It  is 
strongly  insisted  that  this  conduct  and  the  accompanying 
disturbance  had  a  terrifying  ettect  upon  the  jury  to  the 
l)r(gudice  of  i)laintiff  in  error.     It  was,  of  course,  within 
the  power  and  duty  of  the  i>residing  judge  to  have  cor- 
rectt^d  any  evil  eflt'ects  which  might  have  followed  as  the 
result  of  those  demonstraticms.    The  proof  of  the  conduct 
of  those  two  ])ersons  is  made  by  affidavit  in  support  of  the 
motion  for  a  new  trial,  but  nothing  is  shown  as  to  the 
action  of  tlie  court  in  tlie  way  of  the  protection- of  its  own 
dignity  or  the  enforcement  of  the  law  by  the  punishment 
of  the  contempt.     We  cannot  presume  that  the  presiding 
judge  was  asleep,  or  that  he  had  not  the  moral  courage 
to  maintain  the  dignity  of  the  court  and  inflict  upon  both 
l)arties  the  punisliiiient  their  conduct  so  justly  merited. 
So  far  as  is  shown,  the  culprits  may  have  been  at  once 
confined   in   the   county   jail,   where  they   belonged,   and 
heavy    fines    imymsed.      Tliere    is    nothing,    aside    from 
the  opinion  of  counsel  Avho  made  the  affidavits,  showing 
prejudice  to  plaintiff  in  error.    The  facts  constituting  the 
prejudice  should  have  been  made  to  appear  of  record.    So 
far  as  is  shown,  the  turbulent  scene  referred  to  may  have 
had  the  opposite  effect  upon  the  jury.     It  is  to  be  re- 
gretted that  no  showing  was  made  by  the  county  attorney 
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or  others  connected  with  the  court  as  to  what  may  have 
been  done  by  the  court  to  counteract  any  evil  effects 
which  might  have  followed  the  demonstration.  All  pre- 
sumptions and  intendments  are  in  favor  of  the  due,  prompt 
and  effective  action  of  the  court,  and  we  cannot  say  from 
the  meager  evidence  before  us  that  the  result  was  to  the 
prejudice  of  plaintiff  in  error. 

It  is  said  in  the  brief  presented  on  behalf  of  plaintiff 
in  error  tliat  **the  defendant  is  a  young  man  and  of  a 
good  family.  No  susjucion  of  wrong-doing  had  ever  at- 
tached to  his  name  before,"  and  it  is  insisted  that  the 
punishment  imposed  is  excessive.  We  have  been  unable 
to  find  anything  in  the  record  as  to  the  family  relations 
of  plaintiff'  in  erri)r  or  his  age.  The  proprietor  of  the 
store,  his  employer,  testified  that  he  was  a  "good  clerk," 
and  that  his  habits  were  good  prior  to  his  acts  out  of 
which  the  prosecution  arose.  Tlie  jury  found  the  value 
of  the  stolen  goods  to  be  $250,  whicli  we  may  assume  to  be 
their  true  value.  The  punislimeut  imposed  was  imprison- 
ment in  the  state  penitentiary  for  the  period  of  five  years, 
to  which  is  added  the  judgment  for  costs.  When  we  con- 
sider that  the  more  enliglitened  modern  thought,  the  hold- 
ings and  decisions  of  courts,  the  teachings  of  penologists, 
eminent  in  their  profession,  have  now  fully  adopted  the 
humane  and  beneficent  rule  that  the  infliction  of  penalties 
for  violations  of  the  criminal  laws  are  to  be  C(msidered 
as  in  no  sense  a  punishment,  but  rather  for  the  reforma- 
tion of  the  wayward  and  the  protection  of  society,  and 
tiiat  the  spirit  of  vengeance  has  departed  from  criminal 
procedure,  we  are  persuaded  that  so  long  a  sentence,  for 
the  act  proved,  cannot  be  justified. 

The  sentence  pronounced  by  the  district  court  will 
therefore  be  modified  and  the  term  of  imprisonment  fixed 
at  two  years,  the  judgment  for  costs  to  stand  as  entered. 
As  thus  modified  the  judgment  of  the  district  court  will 
be,  and  is,  affirmed,  and  the  costs  of  this  court  will  be 
taxed  to  plaintiff  in  error. 

Affirmed  as  modified. 
49 
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Flavia  Watters,  Ai)mind=;tratrix,  ArPELLEB,  V.  City  of 

Omaha,  appellant. 

.      FiLH)  BiAT  5. 1910.    No.  15.994. 

1.  Appeal:   Law  of  Case.    A  decision  of  this  court  on  a  former  appeal 

of  a  question  presented  by  the  record  ia  thereafter  the  law  of  the 
case;  and  when  the  evidence  is  substantially  the  same  as  on  a 
former  appeal,  the  weight  and  eCTect  to  be  given  such  evidence 
must  be  considered  as  foreclosed  by  the  former  decision  on  that 
point.     Mead  v.  TMSChuck,  57  Neb.  615. 

2.  :     Damages:     Inrtbuctions.     Where  damages  are   sought  to 

be  recovered  for  two  causes,  for  one  of  which  the  defendant  may 
be  responsible,  while  for  the  other  he  is  clearly  not  responsible,  it 
i«  reversible  error  to  submit  both  causes  to  the  Jury;  and  where 
in  such  case  a  general  verdict  is  returned  for  the  plaintiff,  a  new 
trial  should  be  awarded. 

Appeal  from  the  district  court  for  Douglas  county; 
Abrauam  L.  Si'TTON,  Judge.    Reversed. 

Harrt/  E,  Burnam,  /.  J.  Dunn  and  John  A,  Rine,  for 
appellant. 

John  M.  Macfarland  and  Weaver  d  Giller,  contra, 

Barnes,  J. 

This  is  the  second  appeal  in  this  cafte.  The  action  was 
one  to  recover  daiiiajj:es  for  the  alleged  negligence  of  the 
defendant  in  constructing  and  maintaining  a  stairway 
from  the  Eleventh  street  viaduct  to  Leavenworth  street 
in  the  defendant  city,  which  it  is  claimed  caused  the  death 
of  plaintiff's  intestiite.  | 

The  (piestiou  presented  for  our  considenition  .upon 
the  former  appeal  was  one  of  negligent  construction,  and 
it  was  tliere  said:  "Where  a  city  in  the  erection  of  a  puhlic 
w^ork  exercises  reasonable  care  and  judgment,  and  adopts 
plans  approved  and  reccmimended  by  engineers  having  all 
the  knowledge  that  skill  and  experience  in  such  work 
would  naturally  give  them,  it  should  not  be  held  liable 
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in  damages  on  account  of  an  alleged  defect  in  the  plan, 
unless  the  construction  is  so  manifestly  dangerous  that 
all  reasonable  minds  must  agree  that  it  was  unsafe." 
Waiters  v.  City  of  Omaha,  76  Neb.  855. 

It  appeared  upon  that  hearing  that  the  plans  and  speci- 
fications for  the  improvement  in  question  were  submitted 
by  contractors,  and  the  one  adopted  had  the  approval  of 
Andrew  Kosewater,  city  engineer  of  the  defendant;  and, 
also,  of  the  chief  engineer  of  the  Burlington  railroad;  the 
chairman  of  the  board  of  public  works  of  the  defendant, 
at  one  time  chief  engineer  of  the  Union  Pacific  Railroad 
Company;  and  of  another  engineer,  who  had  occupied  a 
si^  Jar  position.  They  were  all  of  recognized  and  known 
a  .yilty,  and  eminent  as  civil  engineers.  They  recom- 
mend(*d  the  adoption  and  approval  of  the  plans  by  the 
board  of  public  works,  and,  acting  upon  their  advice  and 
recommendations,  the  plans  were  adopted  by  the  board, 
and  aft(^wards  approved  by  the  city  council,  and  the 
viaduct  was  constructed  according  to  those  plans  and 
specifications.*  A  rehearing  was  granted  upon  the  appli- 
cation of  the  plaintiff,  and  a  second  opinion  was  written, 
which  will  be  found  in  76  Neb.  859.  It  was  there  further 
said:  "The  improvement  of  which  the  stairway  in  questicm 
is  a  part  is  of  such  a  character  that  it  could  be  planned 
and  constructed  only  by  men  of  peculiar  skill  and  knowl- 
edge in  that  line.  The  city  authorities  therefore  were 
compelled  to  employ  experts  to  plan  and  construct  it.  In 
doing  so  they  did  precisely  what  a  man  of  ordinary  care 
and  prudence  would  have  done  in  like  circumstances. 
Where,  then,  is  the  point  of  departure  from  the  course  of 
conduct  such  a  man  would  have  pursued?  Is  it  in  the 
adoption  of  the  i)lan?  They  had  employed  men  skilled  in 
their  profession  to  prepare  it.  Had  they  not  a  right  to 
rely  on  the  superior  judgment  and  skill  of  such  men? 
Would  not  a  man  of  ordinary  care  and  prudence  have 
done  so  in  like  circumstances,  unless  the  plan  was  so 
obviously  defective  that  there  could  be  no  difference  of 
opinion  among  reasonable  men  with  respect  to  it?'^ 


A 
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We  adliercNl  to  our  former  opinion  by  which  the  judg- 
ment of  tlie  district  court  was  reversed  and  the  case  re- 
manded for  a  new  trial.  At  such  trial  the  plaintiff  had 
the  verdict  and  judjrinent,  and  the  defendant  has  again 
a|»[Kaled.  The  nn-ord  herein  discloses  that  the  evidence 
was  the  same  u]M)n  the  question  of  construction,  and  es- 
I»ecially  with  regard  to  the  adoption  of  the  plans  and 
si'ecilications  for  the  imi)rovement,  as  it  was  upon  the 
first. trial.  In  fact,  a  careful  reading  of  the  bill  of  excep- 
tions discloses  that  tlie  plans  and  si)ecifications  for  the 
construction  of  the  Eleventh  street  viaduct,  including  the 
stairway  in  (pu^stion  and  the  railing  thereof,  were  recom- 
mended hy  the  hoard  of  public  works  and  adopted  by  the 
mayor  and  city  council  of  the  defendant  city;  that  the  im- 
proveuient  was  constructed  in  accordance  with  such  plans 
and  s])ecifications,  and  in  full  compliance  therewith. 
Tlierc^fore  our  declaration  upon  this  question  should  have 
been  held  by  tlie  district  court  to  be  the  law  of  the  case, 
and  the  question  of  construction  having  been  thus  settled 
sliould  not  have  been  submitted  to  the  jury.  Mead  t\ 
Tzschuck,  57  Neb.  615. 

It  appears,  however,  that  the  question  of  construction 
was  not  only  submitted  to  the  jury,  but  they  were  allowed 
by  tlie  trial  court  to  visit  the  viaduct  for  the  purjK>se  of 
viewing  its  construction,  and  this  too,  notwithstanding 
the  fact  that  the  stairway,  from  the  top  of  which  the  plain- 
tiff's intestate  fell  and  was  killed,  had  been  removed  and 
was  no  longer  a  part  of  the  improvement.  It  is  true  that 
there  were  other  stairways  leading  from  the  viaduct  at 
other  points  to  the  street  below,  but  the  one  in  question 
had  heen  removed  prior  to  the  date  of  the  last  trial. 

It  is  contended  by  the  plaintiff  that  the  defendant  city 
failed  to  prove  that  the  plans  and  specifications  for  the 
coMstrnction  of  the  improvement  had  been  adopted  by  the 
city  council.  The  record  of  the  proceedings  of  the  coun- 
cil in  relation  to  that  matter  not  only  established  that 
fact,  but  Mr.  Rosewater,  who  was  the  city  engineer  at 
the  time  the  viaduct  was  constructed,  testified  as  follows: 
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"Q.  Then,  these  printed  specifications  here,  appearing  as 
a  part  of  the  contract,  you  may  state  whether  those  are  the 
specifications  tliat  were  prepared  for  the  construction  of 
the  Eleventh  street  viaduct?  A.  Yes,  sir.  Q.  And  the 
specifications  that  governed  the  construction?  A.  Yes, 
sir,  they  are.  *  *  *  Q.  Can  you,  by  referring  to  this 
paper  (counsel  hands  paper  to  witness),  and  also  to  their 
explanation  of  their  plan,  refresh  your  recollection  as  to 
whether  it  was  plan  A,  B,  or  C  that  was  adopted?  A. 
Yes;  I  can  recall  that  it  was  the  plan  A  that  was  adopted 
with  certain  modifications.  Q.  Mr.  Rosewater,  I  call  your 
attention  to  the  paper  marked  exhibit  7  SS,  and  ask  you 
to  state  what  that  is  (handing  paper  to  witness).  A. 
This  is  a  section — a  plan  of  the  Manly  and  Cooper  railing 
which  was  submitted  and  was  approved  by  tlie  engineers 
and  the  board  for  the  Eleventh  street  viaduct.  Q.  What 
portion  of  the  viaduct?  A.  For  the  stairways  on  the 
viaduct.  Q.  Calling  your  attention  to  the  face  of  the 
blue  print,  does  it  show  the  stairway?  A.  Yes,  sir.  Q. 
And  the  railing  on  the  stairway?  A.  Yes,  sir.  Q.  You 
may  state  if  you  are  familiar  with  the  stairway  and  rail- 
ing that  was  constructed  on  the  Eleventh  street  viaduct 
at  the  time.  A.  I  am.  Q.  You  may  state  whetlier  or  not 
the  railing  and  stairway  that  was  constructed  on  the 
Eleventh  street  viaduct  was  according  to  the  plan  as 
shown  on  the  blue  print  that  you  have  in  your  hands. 
A.  Yes,  sir.  Q.  You  may  state  if  you  recognize  this  signa- 
ture here  of  Mr.  J.  E.  House — the  words  ^Approved.  Board 
of  Public  Works.  J.  E.  House,  Chairman.'  A.  Yes,  sir. 
Q.  You  may  state  whether  that  is  the  signature  of  J.  E. 
House,  chairman  of  the  board.  A.  Yes,  sir;  that  is  his 
signature.'^  The  witness  also  testified  that  the  plans  and 
specifications  in  question  were  adopted  by  the  city  coun- 
cil. No  evidence  whatever  was  introduced  upon  this  sub- 
ject by  the  plaintiff,  and  we  are  unable  to  understand  the 
contention  that  is  now  made  that  the  plans  and  specifi- 
cations upon  which  the  stairway  and  railing  in  questior 
were  constructed  were  not  approved  and  adopted  by  t* 
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mayor  and  city  council  of  the  defendant  city.  It  therefore 
seems  clear  to  us  that  the  district  court  erred  in  submit- 
ting the  question  of  ne{i;ligent  constructi(m  to  the  jury. 

Again,  to  entitle  i)laintilf  to  recover  on  the  ground  of 
negligent  or  improper  construction,  it  was  incumbent 
upon  her  to  establish  such  negligence  by  a  preponderance 
of  the  evidence.  After  a  careful  reading  of  tlie  bill  of  ex- 
ceptions, we  are  constrained  to  say  that  she  failed  to  meet 
that  requirement.  Iler  expert  witnesses  appear  to  have 
had  no  experience  in  the  construction  of  viaducts  and 
stairways.  They  were  unable,  from  observation,  to  give 
the  dimensicms  or  height  of  the  stair  railing  in  question. 
It  is  true  that  they  testified  as  to  the  height  of  standard 
railings  used  in  sucli  constructi(m,  whidi  was  on  an  aver- 
age of  about  39  inches.  It  appears  from  a  diagram  of 
the  railing  in  question,  found  in  the  bill  of  excepticms, 
that  at  the  heel  of  the  tread  or  step  it  was  3  feet  and  3 
indies  higli.  At  the  middle  of  the  step  it  was  2  feet  11^ 
inches  high,  while  at  the  front  edge  of  the  step  it  was 
2  feet  7^  inclies  in  height.  It  thus  appears  that  the  rail- 
ing in  questicm  was  of  the  standard  pattern  and  height. 
The  defendant's  witnesses,  who  had  examined  stairways 
in  many  public  buildings,  testified  that  the  railings  thercH)n 
were  practically  of  the  same  height  as  the  one  in  question. 
In  fact,  no  witness  has  testified  that  the  construction  was 
in  fact  an  improper  or  faulty  one.  Therefore,  it  cannot 
be  Sciid  that  it  was  such  "that  all  reasonable  minds  must 
agree  that  it  was  unsafe."  The  record,  therefore,  affords 
no  excuse  for  submitting  that  question  to  the  jur\\ 

Considering  the  question  of  the  defective  condition  of 
the  steps:  It  is  extremely  doubtful  if  plaintiff's  evidence 
was  sufficient  to  sustain  a  verdict  upon  that  ground.  It  is 
true  the  plaintiff,  some  days  after  the  happening  of  the 
accident — the  number  of  days  not  being  given — examined 
the  top  steps  of  the  stairway  in  question,  and  her  testi- 
mony was,  in  substance,  as  follows:  Well,  this  is  about 
^  the  way  I  saw  it.  All  the  edge  was  worn  off.  The  step 
was  kind  of  slanting  toward  the  front  edge  of  the  step. 
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and  it  was  wet  and  slippery,  and  it  was  splintered  up,  and 
the  grains  of  the  timber  or  boards  that  it  was  made  of — 
edges  of  the  grain — kind  of  loosened  up  about  where  he 
fell  from,  but  not  exactly.  The  step,  the  second  and  third 
step,  were  all  about  the  same-r-two  or  tliree  steps  tliere 
together.  A  witness  of  the  name  of  Mame  Heron  testified 
that  she  saw  Watters  fall  over  the  railing;  that  he  looked 
like  he  was  on  the  third  step;  that  a  few  days  after  the 
accident  she  examined  the  steps,  and  they  were  not  sound; 
that  the  third  step  was  broken,  and  that  a  piece  of  wood 
was  lying  on  the  other  step  where  it  broke  off;  that  this 
was  on  the  south  side  of  the  stairs,  but  the  evidence  dis- 
closes that  Watters  fell  over  the  north  railing,  and  not 
from  the  south  side  of  the  steps.  This  same  witness,  how- 
ever, testified  ui)on  a  former  occasion  that  she  did  not 
see  the  man  until  he  was  over  the  railing;  that  her  atten- 
tion was  called  to  him  by  another  girl,  a  companion  of 
hers;  that  she  was,  at  the  time  of  the  accident,  watching 
for  the  approach  of  trains,  while  her  companion  was  look- 
ing at  the  viaduct.  She  also  testified,  upon  the  last 
trial,  that  she  saw  Watters  turn  onto  the  stairway  from 
the  viaduct,  step  down  tliree  steps,  stop  and  look  over 
the  railing,  then  she  saw  his  knees  bend,  and  finally  he 
plunged  over  the  railing.  Several  witnesses  for  tlie  de- 
fendant, who  seem  to  have  no  interest  in  the  result  of  tlie 
trial,  testified  that  they  examined  the  step,  as  a  matter 
of  curiosity,  immediately  after  the  accident  happened; 
that  they  were  in  good,  safe  and  serviceable  condition ; 
that  they  were  not  unsound  or  rotten;  and  that  the  third 
step  was  not  split  or  splintered  up,  and  no  piece  had 
been  broken  off  from  it.  Conceding,  however,  that  the 
condition  of  the  step  was  a  matter  for  the  consideration 
of  the  jury,  still  there  is  no  evidence  from  which  it  can 
be  determined,  with  any  reasonable  certainty,  that  the 
deceased  fell  from  the  third  step  of  the  stairway,  or  tliat 
the  f  ondition  of  any  of  the  steps  near  the  top  of  the  via- 
duct caused  his  fall.  His  own  statement,  when  he  became 
conscious  after  striking  the  ground,  as  to  what  caused 
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him  to  fall  was  that  he  "slipped."  It  would,  therefore, 
seem  clear  that  the  cause  of  the  accident  must  always 
remain  a  mere  matter  of  conjecture. 

It  is  contended  by  the  plaintiff  that  this  was  a  proper 
question  for  tlie  jury,  and  therefore  the  judgment  must 
be  affirmed.  While,  on  the  other  hand,  the  defendant  con- 
tends that  where  damages  are  occasioned  by  one  of  two 
causes,  for  one  of  which  the  defendant  is  responsible,  and 
for  the  other  of  which  it  is  not  responsible,  it  is  reversible 
error  to  submit  both  causes  for  the  determination  of  the 
jury.  We  tlilnk  this  contention  is  w^ell  founded,  for  it 
is  impossible  to  determine  upon  which  of  the  two  grounds 
the  jury  based  their  verdict.  As  above  stated,  the  plaintiff 
was  not  entitled  to  recover  upon  the  ground  of  negligent 
C(mstruction;  but,  that  question  having  been  submitted 
to  the  jury,  it  is  not  only  probable  but  reasonably  certain, 
in  view  of  tlie  want  of  competent  evidence  to  prove  a  de- 
fective condition  of  the  steps  at  the  time  of  the  accident, 
or  that  such  condition  in  any  way  contributed  to  the  in- 
jury complained  of,  tliat  negligent  construction  was  the 
ground  upon  which  they  based  their  general  verdict.  With 
this  condition  confronting  us,  it  is  our  duty  to  grant  the 
defendant  a  new  trial. 

It  is  contended,  how^ever,  by  the  plaintiff  that,  because 
the  defendant  requested  the  trial  court  to  instruct  upon 
that  point,  it  is  now  estopped  to  complain  of  the  submis- 
sion of  that  question  to  the  jury.  The  record  discloses 
that  defendant  demurred  to  the  plaintiff's  evidence  upon 
that  point,  and  asked  to  have  it  excluded.  Defendant  also 
requested  the  court  to  direct  the  jury  to  return  a  verdict 
in  its  favor,  at  the  close  of  all  of  the  evidence,  and  asked 
the  trial  court  to  direct  the  jury  to  make  special  findings 
on  that  matter.  All  of  which  requests  were  refused.  Hav- 
ing been  thus  compelled  to  submit  that  question  to  the 
jury,  defendant  is  not  estopped  to  question  such  submis- 
sion. Sorrnsen  v,  Sorensen,  68  Neb.  509. 
For  the  foregoing  reasons,  the  judgment  of  the  district 
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court  is  reversed  and  the  cause  is  remanded  for  further 
proceedings. 

Reversed. 


Reese,  C.  J.,  dissents. ' 


Mary  K.  Osgood,  appellant,  v.  :Morty  Shea,  appellee. 

Filed  May  5. 1910.     No.  16,025. 

1.  Statute  of  Frauds:  Leases:  Termination.  By  section  5,  ch.  32, 
Comp.  St.  1909,  commonly  called  the  "Statute  of  Frauds,"  a  parol 
lease  of  real  estate  for  three  years  Is  valid  for  one  year  only,  and 
Is  void  as  to  the  remainder  of  the  term.  Where  no  equitable 
considerations  have  intervened,  it  may  be  terminated  by  either 
party  at  the  end  of  the  year  by  giving  notice  of  his  intention  to 
do  so  within  that  period. 

2. :    :    Possession.    Possession  by  the  tenant  for  the  first 

year  of  the  term,  in  the  absence  of  equitablr-  considerations,  is 
not  such  part  performance  as  will  avoid  the  provisions  of  the 
statute. 

Appeal  from  the  district  court  for  Johnstm  county: 
Lbander  M.  Pemherton,  Judge.    Reversed, 

m 

Daniel  F.  Osgood  and  Tihhefs  &  Anderson,  for  appel- 
lant. 

Jaij  (■.  Moore,  Hugh  La  Master  and  8.  P.  Davidson, 
contra, 

Barnes,  J. 

Action  for  the  allcjit  d  forcible  detention  of  real  estate. 
On  the  trial  in  tlio  district  court  the  defendant  had  the 
verdict  and  jud^rment,  and  the  plaintiff  has  appealed. 

The  pleadings  consisted  of  a  petition  in  the  usual  form, 
and  the  answer  was  not  guilty.  It  appears,  without  dis- 
pute, that  the  defendant  took  possession  of  an  eiglity-acre 
tract  of  land  situated  in  Johnson  county,  Nebraska,  owned 
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by  the  plaintiff,  under  a  verbal  lease,  for  the  period  of 
three  years.  Plaintiff  claims  that  by  the  terms  of  the 
lease  it  was  provided  that,  if  she  should  sell  the  farm,  the 
defendant  would  vacate  and  surrender  possession  at  the 
end  of  the  then  current  year.  Both  the  plaintiff  and  her 
husband  testified  positively  that  the  lease  was  verbal, 
and  was  for  a  period  of  tliree  years;  that  it  contained  the 
conditions  that,  in  case  slie  should  sell  the  land,  she  could 
terminate  the  lease,  and  the  defendant  agreed  thereby  to 
vacate  the  premises  at  the  end  of  the  then  current  year. 
Of  course,  defendant's  plea  of  not  guilty  put  that  matter 
in  issue,  but  his  testimony  upon  that  point  was  evasive 
and  unsatisfactory.  It  appears  beyond  question  that 
plaintiff  made  a  bona  fide  sale  of  the  land  during  the  first 
year  of  the  term,  and  notified  the  defendant  of  that  fact, 
and  at  the  same  time  demanded  possession  at  the  end  of 
that  year  and  as  soon  as  he  could  remove  his  crops;  that 
defendant  went  into  possession  in  October,  1906,  and  was 
notified  of  the  sale  of  the  farm  on  or  about  the  Ist  of  Sep- 
tember, 1907;  tliat  he  removed  his  crops  about  December 
1  of  that  year,  and  that  on  December  16, 1907,  the  plaintiff 
served  him  with  a  written  notice  to  quit  on  or  before 
January  1,  1908.  Defendant  refused  to  vacate,  and  there- 
upon tliis  action  was  commenced.  It  also  appears  that 
after  receiving  notice  of  the  sale,  and  after  plaintiff  re- 
quested him  to  vacate  the  premises,  all  of  which  occurred 
about  September  1,  as  above  stated,  defendant  commenced 
to  sow  some  wlieat  upon  part  of  the  land,  but  the  plaintiff 
immediately  commanded  him  to  desist.  At  the  close  of 
the  evidence  plaintiff  requested  the  court  to  instruct  the 
jury  that  the  lease  in  question  was  void  under  the  statute 
of  frauds,  and  that  she  was  entitled  to  recover  possession 
of  the  premises  at  the  termination  of  the  first  year,  it 
being  contended  that  the  lease  was  good  for  one  year  only. 
This  request  was  denied;  and,  upon  the  theory  that  pos- 
session for  the  first  year  took  the  agreement  out  of  the 
statute  of  frauds,  the  court  instructed  the  jury,  upon  his 
own  motion,  as  follows :  Instruction  No.  2.  "It  is  admitted 
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by  both  parties  that  a  lease  of  said  premises  was  made  by 
the  plaintifiE  to  the  defendant,  and  that  defendant  entered 
into  possession  of  said  premises  under  said  lease  and 
farmed  the  same.  The  difference  between  the  parties 
arises  over  the  question  as  to  whether  the  lease  was  to  be 
for  three  years,  with  the  privilege  on  the  part  of  the  plain- 
tiff to  sell  the  premises  at  any  time  during  the  lease,  and 
the  defendant  in  such  case  to  give  possession  at  the  end 
of  the  year  as  soon  as  the  crops  were  moved  from  said 
land,  as  claimed  by  the  plaintiff;  or  whether  the  lease  was 
for  three  years  absolutely,  without  any  condition  of  sale, 
as  claimed  by  the  defendant."  Instruction  No.  4.  "If,  on 
the  other  hand,  you  find  from  the  evidence  that  the  lease 
was  for  three  years  absolutely,  without  any  provision  for 
sale  by  plaintiff  during  said  lease,  or  that  plaintiff  never 
notified  defendant  that  she  had  sold  said  land  and  wanted 
possession  thereof,  then  your  verdict  should  be  that  th(* 
defendant  is  not  guilty."  Error  is  assigned  for  the  giving 
of  these  instructions. 

It  was  apparently  the  opinion  of  the  trial  court  that 
this  case  should  be  ruled  by  Deioey  &  Stone  v.  Payne  <t 
Co.,  19  Neb.  540.  In  this  we  think  the  district  court  Avas 
mistaken.  That  was  an  action  for  the  recovery  of  rent 
where  there  was  a  verbal  assignment  of  a  written  lease 
for  a  period  of  more  than  one  year.  It  appears  that  the 
defendant  took  possession  under  the  parol  assignment  and 
held  it  from  the  12th  day  of  October  until  the  9th  day  of 
March  in  the  following  year,  when  he  vacated  and  refused 
to  pay  rent  for  the  remainder  of  the  year,  and  it  was  held 
that  he  was  liable  for  the  rent,  whether  he  occupied  the 
premises  or  not,  because  he  had  entered  into  possession 
under  his  agreement  to  pay  rent,  and  had  continued  such 
possession  beyond  the  expiration  of  the  first  year,  and  tliat 
thereafter  he  was  not  in  a  position  to  question  the  validity 
of  his  agreement. 

It  has  been  frequently  held  that  a  parol  lease  of  real 
estate  for  several  years  is  only  valid  for  one  year.  Fried- 
hoff  d  Co.  V.  Smithy  13  Neb.  5.    The  part  performance  in 
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the  case  at  bar  can  only  be  referred  to  or  based  upon  the 
term  of  one  year.  In  other  wordK,  the  performance  was 
uholly  and  entirely  within  the  first  year,  and  fop  which 
tliere  was  a  valid  lease.     The  law  distinctly  and  clearly  » 

declares  such  a  lease  valid  for  the  first  year  of  the  term,  j 

and  void  as  to  any  excess  of  time.  Therefore  defendant's 
])()ssessi(»n,  as  shown  by  the  record  in  this  case,  cannot  in 
anv  wav  relate  to  or  avail  him  with  reference  to  the  re- 
maininii:  two  years  of  the  lease,  whicli  was  clearly  void. 

The  defendant  went  into  posesssion  of  the  premises  under 
the  three  years'  oral  lease  in  the  fore  part  of  Octol)er, 
liMX),  and  plaintiff  within  one  j-ear  of  that  time,  and  about 
the  1st  of  September,  1907,  informed  him  that  he  must 
surrender  the  possession  of  the  premises  at  the  end  of  that 
year.  Therefore  defendant's  entry  uptm  the  second  year 
of  the  lease  was  without  the  consent  of,  and  against  the 
ex])ress  objection  of,  the  plaintiff.  In  other  words,  the 
oral  lease  for  the  last  two  years  was  revoked  and  resrinded 
by  tlie  landlord  while  the  tenant  w^as  still  holding  under 
a  valid  lease  for  one  year,  and  before  any  part  of  the 
remaining  two  years  had  been  entered  up(m.  We  are 
therefore  of  opinion  that  the  plaintiff  could  refuse  to  be 
bound  by  the  invalid  portion  of  the  lease,  and  the  court 
erred  in  giving  tlie  instructions  above  quoted. 

Several  other  questions  are  discussed  in  the  plaintiff's 
brief;  but,  for  the  error  above  mentioned,  she  is  entitled 
to  a  reversal  of  the  judgment,  and  it  is  unnecessary  to 
consider  them. 

For  the  foregoing  reasons,  the  judgment  of  the  district 
court  is  reversed  and  the  cause  is  remanded  for  further 
proceedings. 

Beveksed. 
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Ellsworth    E.    Artbrrurn,    appellant,    v.    Benjamin 

Beard  bt  al.,  appellees. 

Filed  May  5, 1910.    No.  15,944. 

1.  Vendor    and    Purchaser:     Easkmexts.      One    who    purchase*    land 

burdened  with  an  open  and  risible  easement  is  ordinarily  charged 
with  notice  that  he  is  purchasing  a  servient  estate. 

2.  Licenses:    Irrtoation.    A  parol  license  to  enter  land  and  construct 

a  dam  and  ditches  to  be  used  for  irrigation  purposes,  after  it  has 
been  acted  upon  by  the  expenditure  of  money  and  labor  and  used 
for  years  without  objection,  is  irrevocable. 

3.  Mortgages:    Subsequent  Basement:    Foreclosure  Sale:     Title  of 

PuRCHx\sER.  Where  a  mortgage  on  lands  has  been  executed  prior 
to  the  grant  of  an  easement  by  the  mortgagor  without  the  mort- 
gagee's knowledge  and  consent,  the  easement  is  junior  and  in- 
ferior to  the  mortgage  lien,  and  when  the  mortgage  is  foreclosed 
and  the  grantees  of  the  easement  are  properly  brought  into  the 
suit,  a  purchaser  at  the  foreclosure  sale  becomes  vested  with  the 
complete  title  to  the  land  as  it  stood  when  the  mortgage  was 
executed. 

4.  — ' :     Foreclosure  Salc:     Title  of  Purchaser.     "A  foreclosure 

sale  of  lands  and  tenements,  unless  the  decree  otherwise  pro- 
vides, transfers  to  the  purchaser  every  right  and  interest  in  the 
property  of  all  the  parties  to  the  action."  Hart  v,  Beardsley, 
67  Neb.  145. 

5.  Vendor   and   Purchaser:      Easements:      Subsequent     Purchaser: 

Damages.  Where  parties,  who  have  been  divested  by  foreclosure 
proceedings  of  their  title  to  certain  easements  of  flowage  and  the 
right  to  maintain  a  dam  and  ditches  for  irrigation  purposes, 
continue  to  maintain  and  operate  them  for  more  than  two  years 
thereafter,  claiming  title  thereto,  a  subsequent  purchaser  with 
notice  of  the  burden  takes  the  land  charged  with  the  •asement, 
and  the  right  to  damages  does  not  pass  to  such  subsequent  pur- 
chaser. 

Appeal  from  the  district  court  for  Chase  county :  Rob- 
ert C.  Orr,  Judge.    Affirmed, 

Morlan,  Ritchie  &  ^Volff^  for  appellant. 
0.  W.  Meeker  and  P.  W.  Scott,  contra. 
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LEITON,  J. 

The  plaintiff  is  the  owner  of  a  ranch  in  Chase  county 
consisting  of  over  2,000  acres  of  land,  the  title  to  the  sev- 
eral tracts  of  which  it  is  composed  he  acquired  in  1902, 
1903  and  1904.  Tlie  Frenchman  river  runs  through  a  por- 
ti(m  of  the  land.  At  tlie  time  the  plaintiff  hecame  the 
owner  of  the  premises  a  dam  was  in  existence  across  the 
river  at  a  i)oint  near  the  S.  E.  corner  of  the  S.  E.  ^  of  sec- 
tion 11,  township  0,  range  41,  wliich  created  a  pond  ex- 
tending over  a  portion  of  that  quarter  section  and  over 
a  portion  of  the  S.  W.  ^  of  section  12,  covering  in  all 
about  40  acres.  From  this  pond  two  irrigation  ditches 
ran,  one  on  the  north  side  and  the  other  on  the  south  side 
of  the  river;  the  south  ditch  running  througli  a  portion 
of  sections  13  and  14. 

This  action  w^as  brought  against  the  defendants,  who 
claim  to  be  tlie  owners  of  certain  water  rights  and  to  be 
entitled  to  maintain  and  operate  the  dam  and  irrigation 
ditches  over  the  plaintiff's  lands.  The  petition  is  long 
and  involved,  but,  in  substance,  it  alleges  that  the  de- 
fendants maintain  and  operate  the  ditches  and  dam  with- 
out legal  right  or  authority ;  that  they  have  cut  the  fences 
of  plaintiff's  hog  pasture,  and  have  fenced  along  each  side 
of  the  south  ditch,  excluding  the  plaintiff  from  the  river 
and  depriving  him  of  the  use  of  its  waters  for  w^atering 
his  hogs;  that  they  threaten  to  destroy  the  fences  that 
plaintiff  has  built  or  may  hereafter  build  across  said  ditch, 
and  that  they  refuse  to  build  any  bridges  or  crossings,  and 
threaten  to  make  it  impossible  for  him  to  pass  from  one 
part  of  his  ranch  to  the  other.  It  denies  that  they  ever 
instituted  condemnation  proceedings  for  the  purpose  of 
appropriating  the  water,  or  the  land  for  ditches  and  res- 
ervoir, and  alleges  that  defendants  threaten  by  force  to 
maintain  the  dam  and  ditches.  The  prayer  is  for  an  in- 
juncti(m  to  restrain  the  threatened  trespasses,  for  an  ac- 
counting of  the  damages  already  sustained,  and  that  de- 
fendants be  adjudged  to  have  no  right  or  interest  in  or 
to  the  plaintiff's  lands. 
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The  answer  pleads  ownership  of  the  ditches  and  dam; 
that  defendants  had  permission  and  authority  to  con- 
struct, maintain,  and  operate  the  dam  and  ditches;  that 
they  were  constructed  in  1894,  and  that  defendants  have 
ever  since  been  in  the  open,  adverse,  and  continuous  pos- 
session of  the  same  and  the  lands  necessarily  used  in  the 
operation  of  the  same,  and  that  the  right  of  action,  if  any, 
is  now  baiTcd  by  the  statute  of  limitations. 

The  reply  alleges  that  the  lands  on  which  the  dam  and 
ditches  were  built  were  mortgaged  at  the  time  of  their 
erection,  and  that  the  mortgages  were  foreclosed,  and  all 
right  and  title  of  defendants  were  barred  and  foreclosed. 

The  evidence  shows  that  in  December,  1894,  and  early 
in  1895,  when  the  defendants  erected  the  dam  and  exca- 
vated the  ditches,  they  received  permission  to  do  so  either 
by  parol  or  in  writing  from  the  several  ow'ners  of  the 
lands  over  which  the  dam  and  ditches  were  constructed, 
or  from  persons  purporting  to  be  their  agents,  and  that 
considerations  of  divers  kinds  were  given  for  these  rights. 
After  obtaining  license  or  permission  to  enter,  the  defend- 
ants incurred  much  expense  and  performed  a  great  deal 
of  labor  in  the  erection  of  the.  dam  and  the  excavation  of 
the  ditches;  the  dam  constructed  being  about  300  or  400 
feet  long,  15  or  20  feet  wide  at  the  top,  and  20  feet  high 
at  the  highest  point,  and  the  ditches  several  miles  in 
length.  When  the  plaintiff  purchased  the  lands,  they 
were  in  full  possession  of  the  irrigation  system,  maintain- 
ing the  same  and  operating  it  during  the  crop  season.  The 
plaintiff  was  familiar  with  the  locality  and  knew  of  the 
existence  and  use  of  this  irrigation  system  at  the  time  he 
bought  the  land.  He  was,  therefore,  charged  with  notice 
of  the  easement  claimed  by  the  defendants.  The  estate 
that  he  purchased  was  servient  to  this  easement,  and  he 
bought  subject  thereto.  McLure  v.  KocUj  25  Colo.  284; 
iinowden  v.  Wilas,  19  Ind.  10,  81  Am.  Dec.  370;  Cook  v, 
Chicago^  B,  &  Q.  R.  Co,,  40  Ta.  451;  Franklin  v.  Pollard 
Mill  Co.,  88  Ala.  318;  Hodgson  v.  Jeffries,  52  Ind.  334; 
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Stephens  V,  Benson^  19  Ind.  367;  Zntwuinaeek  v.  Jelinek. 
69  Neb.  110. 

The  contention  of  plaintifif,  that  the  defentlants  have  no 
valid  title  either  by  ^rant  or  condemnation  proceed injj.s, 
we  think  cannot  be  sustained.  As  to  the  tracts  over  whicli 
they  were  given  a  parol  licc^nse  by  the  owners  to  construct 
their  system,  when  they  expended  their  time  and  money  in 
tlie  construction  of  the  dam,  ditches,  flumes,  etc.,  the  con- 
tract was  complete  when  the  work  had  been  performed, 
and  as  long  as  kept  up  the  license  was  irrevocable.  (iU- 
more  v,  Armstrong,  48  Neb.  92;  Johnson  v.  Sherman 
County  L,  IV.  P  £  L  Co.,  71  Neb.  452.  While  as  to  the 
lands  over  which  there  is  no  proof  that  tlie  actual  owner 
gave  permission,  and  as  to  which  it  is  shown  tlie  defend- 
ants took  actual  possession  under  a  claim  of  right  and  over 
which  they  have  ojiernted  for  twenty  j^ears,  the  statute 
of  limitatiims  fully  protects  the:n  against  the  plaintiff's 
claim.  For  these  reasons,  the  plaintiff,  when  lie  bought 
the  land,  took  it  charged  with  the  easements  then  held 
by  the  defendants,  and  their  title  as  against  him  on  that 
account  is  perfect. 

The  foregoing  considerations  apply  as  to  defendants' 
rights  over  all  of  the  land  except  two  tracts.  One  of  these, 
the  S.  E.  I  of  section  11,  upon  which  the  larger  part  of 
the  dam  and  most  of  the  pond  is  situated,  w-as  ow^ned  in 
1H^^  by  one  William  C.  Gilham.  On  December  15  of  that 
year  lie  executed  a  mortgage  to  the  Sullivan  Savings  In- 
stitution to  secure  a  loan.  The  other  tract,  described  its 
the  W.  i  of  the  N.  W.  {  of  section  11,  wliiffli  is  traversed 
by  one  of  the  ditches,  was  in  1888  owned  by  Jasper  W. 
Toothacre.  On  April  24,  1888,  Toothacre  execute/i  a  mort- 
gage to  Carlos  C.  Burr  to  secure  the  payment  of  a  note. 
These  mortgages  were  soon  afterwards  flled  for  record. 
On  the  8th  of  December,  1894,  the  defendants  Benjamin 
Beard  and  Eli  Maranville,  together  with  one  Martin  Over- 
tree,  posted  notice  of  appropriation  of  the  waters  of  the 
Frenchman  river  under  the  act  approved  March  24,  1889, 
at  the  place  of  diversion  on  the  Grilham  tract,  and  this 
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notice  was  on  the  15th  of  December,  1894,  duly  filed  with 
the  county  clerk  of  Chase  county.  The  interest  of  Martin 
Overtree  was  afterwards  purchased  by  the  defendant 
Logan  Maranville.  The  right  to  occupy  the  land  with  the 
dam  and  pond  was  purchased  from  one  Young,  who  was 
then  the  owner  of  the  equity  in  the  land,  but,  so  far  as 
the  record  shows,  nothing  was  paid  to  the  mortgagee. 
Work  was  begun  by  the  defendants  in  December,  1894, 
the  dam  and  ditches  were  completed  in  the  spring  of  1895, 
and  the  system  has  been  in  constant  use  ever  since.  De- 
fault being  made,  separate  actions  Were  brought  to  fore- 
close these  mortgages.  In  the  Toothacre  case  it  was  spe- 
cifically alleged  that  the  defendants,  naming  them,  claimed 
a  strip  under  a  right  of  way  deed.  In  the  Gilham  case 
general  allegations  were  made  as  to  their  claim.  Personal 
service  was  had  upon  the  defendants  in  each  case  and  a 
decree  of  foreclosure  rendered.  The  Toothacre  land  was 
sold  under  the  decree  and  the  sale  confirmed.  In  this 
case  also  personal  service  was  had,  default  taken,  and  a 
decree  of  foreclosure  rendered.  The  property  was  sold 
and  the  sale  confirmed. 

Plaintiff  derives  his  title  to  these  tw^o  tracts  through 
the  purchasers  at  the  foreclosure  sale.  He  now  insists 
that  by  virtue  of  these  proceedings  all  right,  title,  and  in- 
terest of  defendants  to  the  tracts  went  to  the  purchaser 
at  the  foreclosure  sale,  and  passed  to  him  by  mesne  con- 
veyances, and  that  he  is,  therefore,  entitled  to  an  injunc- 
tion to  restrain  their  entering  thereupon  and  maintaining 
and  operating  the  dam  and  ditch.  This  contention  raises 
an  interesting  questicm.  When  in  1894  and  1895  defend- 
ants procured  the  right  of  way  over  these  tracts,  they  had 
constructive  notice  of  the  existence  of  the  mortgages  and 
that  whatever  right  they  acquired  in  the  premises  was  sub- 
ject to  the  liens  created  thereby.  It  is  clear  that  by  the 
foreclosure  proceedings  all  the  rights  which  they  had  ac- 
quired from  the  mortgagors  pass  (under  the  code,  sec. 
853)  to  the  purchaser  at  the  foreclosure  sale.  Young  v. 
50 
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Brand,  15  Neb.  601;  Dodge  v.  Omaha  &  S.  W.  R.  Co.,  20 
Neb.  276;  Hart  v.  Beardshy,  67  Neb.  145;  Watson  v. 
(irand  Rapids  &  L  R,  Go.^  91  Mich.  198.  It  is  equally 
clear  that  the  api)ropriation  of  the  waters  of  the  French- 
man river  which  they  had  made  under  the  irrigation  stat- 
ute was  in  nowise  affected  by  the  foreclosure  proceedings. 
It  gave  them  an  independent  right  to  the  use  of  the  water, 
derived  from  tlie  state,  and  not  from  an  individual. 

The  sheriff's  deed  to  the  purchaser  of  the  Gilham  tract 
was  executed  on  the  2d  day  of  Januarj^  1900,  and  to  the 
Toothacre  tract  the  deed  was  executed  December  28,  1899. 
The  purchaser  of  the  former  tract  retained  the  title  until 
September  26,  1902,  and  of  the  latter  until  October  14, 
1902.  The  evidence  shows  that,  after  these  purchasers  he- 
came  vested  with  the  title  to  the  property,  the  defendants 
continued  to  operate  the  dam  and  ditches  in  like  manner 
as  before.  Whatever  right  they  owned  had  been  divested, 
and  whatever  use  and  appropriation  they  made  of  these 
lands  would  have  entitled  the  owners  at  that  time  to  com- 
pensation, to  damages  ascertained  by  condemnation  pro- 
ceedings, or  to  an  action  for  damages  for  the  continuing 
trespass.  Tlie  defendants  were  in  full  possession  of  the 
easement,  luid  apja-opriatcd  it  to  a  gwcm-public  use,  and 
had  been  in  the  undisturbed  possession  of  it  for  over  two 
years  and  a  half  Avlien  the  plaintiff  purchased  an  interest 
in  tlie  premises.  This  being  so,  he  took  the  property  with 
notice  of  tlie  easement,  and  did  not  purchase  the  right  of 
action,  which  belonged  to  the  former  owner,  and  which 
did  not  pass  by  the  deed.  The  case  is  the  siame  as  where 
a  railroad  has,  without  consent  or  authority  of  the  owner, 
appropriated  land  and  built  its  road,  and  the  owner  sells 
the  laud.  In  such  case  the  purchaser  takes  the  land  sub- 
ject  to  the  easement,  and  the  former  owner  does  not  part 
with  his  right  of  action  for  the  unlawful  taking.  These 
principles  are  well  established.  Chicago,  B.  &  Q.  R.  Co,  v. 
En(fh'h(ut,  57  Neb.  444;  Stratton  v,  OmaJia  d  R.  V.  R.  Co., 
37  Neb.  477;  BucJncaltcr  v.  Atchison,  T.  d  8.  F.  R.  Co.,  64 
Kan.  403,  67  Pac.  831;  Kakeldy  v.  Columbia  d  P,  S.  R.  Co., 
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37  Wash.  675,  80  Pac.  205.  In  Roberts  v.  Northern  P.  R. 
Co.,  158  U.  S.  1,  it  is  said:  "It  is  well  settled  that  where 
a  railroad  company,  having  the  power  of  eminent  domain, 
has  entered  into  actual  possession  of  land  necessary  for 
its  corporate  purposes,  whether  with  or  without  the  con- 
sent of  the  owner  of  such  lands,  a  subsequent  vendee  of 
the  latter  lakes  the  land  subject  to  the  burtlien  of  the 
railroad,  and  tlie  right  to  payment  from  the  railroad  com- 
pany, if  it  entered  by  virtue  of  an  agreement  to  pay,  or 
to  damages,  if  the  entry  was  unauthorized,  belongs  to  the 
owner  at  the  time  the  railroad  company  took  possession." 

In  addition  to  these  considerations,  from  the  time  the 
plaintiff  bought  the  lands  until  shortly  before  the  begin- 
ning of  the  suit  be  recognized  the  right  of  the  defendants 
tD  the  maintenance  of  the  dam  and  the  use  of  the  ditches, 
stood  by  and  saw  them  working  on  the  ditches  and  dam 
without  objection. 

As  to  plaintiff's  complaint  of  the  cutting  of  his  fences, 
and  depriving  him  of  the  right  to  water  his  stock,  the 
evidence  does  not  bear  out  the  sweeping  allegations  in  his 
petition.  The  principal  trouble  seems  to  have  grown  from 
the  fact  that  he  extended  the  fences  of  his  hog  pasture 
across  the  ditch  so  as  to  make  it  impossible  for  tlie  de- 
fendants to  enter  the  silme  for  the  puri)ose  of  cleaning 
it  or  keeping  it  free  from  obstructions  without  removing 
these  fences  at  the  point  of  crossing.  The  defendants  at 
their  own  cost  built  fences  on  each  side  of  tlie  ditch 
through  the  hog  lot,  and  made  a  bridge  or  crossing  so 
that  his  hogs  might  reach  the  water  of  the  river  from  all 
points  of  the  pasture.  This  they  had  a  right  to  do.  There 
can  be  no  doubt  that  the  existence  of  these  ditches  upon 
the  plaintiff's  land  interferes  with  the  convenient  opera- 
tion of  his  ranch  and  inconveniences  him  in  the  passage 
of  his  teams  and  live  stock  from  one  portion  of  the  land 
to  the  other,  but  these  inconveniences  were  all  patent  and 
visible  at  the  time  he  bought,  and  he  cannot  now  be  re- 
lieved from  the  annoyance  caused  thereby. 

We  think  the  evidence  does  not  bear  out  the  allegations 
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of  the  petition  as  to  interference  with  plaintiflPs  riparian 
rights  in  the  river.  A  number  of  errors  are  assigned,  but, 
in  the  view  we  take  of  the  legal  principles  applicable  to 
the  undisputed  evidence,  their  consideration  is  unneces- 
sary. 

The  judgment  of  the  district  court  is 

Affirmed. 


Luther  P.  Dwinell,  appellant,  v.  Prank  Watkins  et 

AL.,    APPELLEES. 

Filed  Mat  5,1910.     No.  16,027. 

Mortgages:  Foreclosure:  Mtsrephesentations :  RflLiEF.  Where  cer- 
tain personal  property  was  exchanged  for  real  estate,  and  a  note 
and  mortgage  upon  the  land  was  given  to  cover  the  excess  in 
value  of  the  real  over  the  personal  property,  the  note  and  mort 
gage  will  be  canceled  and  set  aside  in  the  hands  of  the  original 
payee,  when  it  appears  in  an  action  to  foreclose  the  mortgage 
that  the  property  was  of  equal  value  at  the  time  of  the  exchange, 
and  that  the  mortgagors,  who  were  ignorant  of  land  values  and 
had  so  informed  the  other  party,  had  been  deceived  and  misled 
as  to  the  value  and  quality  of  the  land  by  the  owner  of  the  land 
and  by  their  agent,  who,  in  fact,  was  also  acting  for  the  owner, 
but  which  fact  was  unknown  to  them. 

Appeal  from  the  district  court  for  Howard  countj: 
James  N.  Paul,  Judge.    Affirmed. 

T.  T.  Bell,  for  appellant. 

Frank  J.  Taylor  and  Hall,  Woods  d  Pound,  contra. 

Letton,  J. 

This  action  was  brought  to  foreclose,  a  mortgage  given 
to  secure  a  note  for  |3,500.  Defendants  admit  the  excu- 
tion  of  the  note  and  mortgage,  but  in  a  cross-petition 
which  in  substance  alleges  that  the  note  and  mortgage 
were  fraudulently  obtained,  and  there  was  no  considera- 
tion for  their  execution  and  delivery,  praj?^  for  their  ca»- 
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celatioD,  and  that  their  title  be  quieted  to  the 
described. 

The  evidence  shows  that  the  defendants  live 
coin;  that  Bertha  Watkina  was  engaged  in  1 
rooming  and  b()arding  house,  and  that  Frank 
her  husband,  was  engaged  in  the  grocery  busi 
had  formerly  been  a  stage  carpenter;  that  hi 
knowledge  of  the  value  of  the  land  in  Howar 
and  no  experience  as  to  the  quality  or  produ 
soil;  that  Mrs.  Watkins  was  desirous  of  disposi 
rooming  house,  and  that  about  April  1,  1905,  oi 
was  employed  by  her  as  an  agent  or  broker  foi 
pose  of  finding  a  purchaser  for  the  property, 
terwards  Loman,  who  was  an  old  acijuaintance  a 
of  the  plaintiff  Dwinell,  informed  Mrs.  Wat: 
Dwiuell  had  240  acres  of  land  in  Howard  coui 
be  desired  to  dispose  of,  and  wliich  he  might  exc 
the  furniture.  In  company  with  Loman,  Mr, 
went  to  (Jpand  Island  by  rail,  and  from  there  w 
out  to  see  the  land,  upou  which  the  plaintiff 
family  resided.  They  arrived  at  the  farm  aboul 
Sunday,  and,  after  taking  dinner  with  the  fam 
kins  spent  about  an  hour  in  looking  over  the  ] 
Dwinell  and  Loman.  This  was  about  the  middle 
and  no  crops  were  then  growing.  They  return* 
coin  the  same  day.  Watkins  testifies  that  he 
inquiries  of  any  one  as  to  the  value  or  quality  ol 
except  Dwinell  and  Loman;  that  he  told  them 
uothing  about  the  quality  or  value  of  land  hin 
that  he  should  rely  upon  what  they  told  him ;  tha 
told  him  the  land  was  worth  f6,500,  said  it  wai 
tillable  land;  that  there  were  only  85  acres  un 
vation,  but  it  could  all  he  cultivated;  and  thi 
also  told  him  the  land  was  worth  f6,500.  H 
that  on  the  way  home  he  suggested  to  Loman 
stop  in  St.  Paul  and  make  some  inquiries  with 
the  land,  but  that  Loman  told  him  that  he  wa: 
quainted  with  the  land,  that  it  was  worth  the  m 
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he  would  liave  no  trouble  at  all.  It  appears  that  I^man 
had  participated  in  making:  the  sale  to  Dwinell  some 
years  hc-fore,  and  that  he  had  the  land  for  sale  as  Dwinell's 
a«jent  before  tiie  time  he  was  employed  by  Watkins;  but 
both  Mr.  and  3Irs.  Watkius  testify  that  they  were  nut 
aware  that  Loman  was  acting  as  agent  for  Dwinell.  Some 
of  this  testimony  is  contradicted  by  Dwinell  and  Loman; 
but  Dwinell  admits  he  said  the  land  was  worth  f6,500, 
and  that  it  could  all  be  ploughed  except  45  or  50  acres. 
Loman  testifies  that  Watkins  knew  he  was  acting  for 
both  parties.  Another  witness  says  Loman  told  him,  in 
speaking  of  this  transaction,  that  Dwinell's  price  was 
$5,200,  but  they  had  inflated  it  to  |6,500;  and  that  he  also 
said  tlie  land  was  so  sandy  it  should  be  shown  either 
when  covered  with  snow  or  just  after  a  rain,  when  the 
soil  would  a[)pear  dark.  The  preponderance  of  the  evi- 
dence sliows  tliat  the  fair  market  value  of  the  land  at  the 
time  of  the  transacti(m  was  about  $10  or  $12  an  acre,  that 
it  is  mostly  sandy  and^  gravelly,  and  that  only  a  small 
I)ortion  of  it  is  susceptible  of  cultivation.  The  district 
court  found  specifically  that,  by  reason  of  the  fraudulent 
representations  of  the  plaintiff  and  his  agent  Loman,  the 
defendants  were  induced  to  purchase  the  premises  for 
$6,500,  and  deliver  the  note  and  mortgage  for  $3,500; 
tliat  tlie  land  was  reasonably  worth  from  $2,400  to  $3,000 
at  the  time,  and  that  the  furniture  delivered  to  plaintiff 
was  of  the  same  or  gi'eater  value  than  the  land;  that  the 
defendants  sustained  damages  to  an  amount  equal  to  the 
amount  of  the  note  and  mortgage;  that  they  are  entitled 
to  have  the  same  allowed  as  a  c(mnter-claini;  and  found 
further  that  there  is  nothing  due  from  them  upon  the 
mortgage  and  note,  and  that  they  are  entitled  to  have 
tlie  mortgage  canceled  and  discharged  of  record.  A  de- 
cree was  entered  accordingly. 

The  plaintiff  concedes  in  his  brief  that  the  evidence 
would  justify  the  court  in  finding  the  land  was  worth  in 
cash  from  $10  to  $12.50  an  acre  at  the  time  of  the  trade, 
and  that  the  furniture  was  Avorth  $2,800  to  $3,000,  and 
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tliat  the  land  was  sandy  and  generally  a  poor  grade  of 
farm  land.  But  he  contends  that  no  fraud  has  been 
shown;  that  when  parties  are  negotiating  for  property 
which  they  are  afforded  an  opportunity  to  examine,  and 
which  they  do  examine,  eacTi  has  the  right  to  exalt  the 
value  of  his  property  and  depreciate,  the  value  of  the 
other's,  and  that  such  assertions  of  value  do  not  amount 
to  fraudulent  representaticms.  He  also  contends  that 
both  parties  knew  that  Loman  was  the  agent  of  both, 
hence  there  was  no  deception  as  to  his  relation  to  the 
parties.  On  the  other  hand,  the  defendants  contend  tliat 
the  representations  of  Dwinell  and  Loman  as  to  the  con- 
dition, quality,  and  value  of  the  land  were  statements  of 
fact  made  to  Watkins  after  he  informed  them  that  he 
knew  nothing  about  the  quality  or  value  of  the  land,  and 
that  he  would  rely  upon  tlieir  representations;  that  Lo- 
man, while  acting  ostensibly  as  his  agent,  fraudulently 
dissuaded  him  from  making  inquiries,  and  that  if  he  liad 
known  that  Loman  was  acting  for  Dwinell  he  would  not 
have  relied  upon  his  statements,  and  would  have  made 
other  investigations. 

The  law  is  so  well  settled  in  this  state  ui)on  every  point 
involved  that  the  only  question  here  is  one  of  fact.  Wiruth 
V.  Lmhmctt,  82  Neb.  375;  Olcott  v.  Bolton,  50  Neb.  779; 
Foley  V.  Holtry,  43  Neb.  133;  Perry  v,  Rogers,  62  Neb. 
898.    See,  also,  20  Cyc.  p.  54,  subd.  3 ;  p.  60,  subd.  6. 

We  have  considered  the  evidence,  and  have  arrived  at 
the  same  conclusion  as  to  agency,  concealment,  and  rep- 
resentations as  did  the  trial  court.  The  land  and  the 
furniture  were  about  of  the  same  value  at  the  time  thev 
were  exchanged,  and  the  defendants  should  be  relieved 
from  the  fraud  to  the  extent  of  their  obligation  evidenced 
by  the  note  and  mortgage.  The  findings  and  decree  are 
just,  and  are 

Affirmed. 


n 
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Frank  Ward,  appellant,  v.  Willl\m  Ward  et  al^ 

appbllbbs. 

Tiled  Mat  5,1910.     No.  15,953. 

1.  Deeds:  Cancelation:  Mental  Capacity.  Mental  incapacity  to  exe- 
cute a  deed  is  not  established  by  proof  that  the  grantor  was  ec- 
centric, quick-tempered,  profane,  advanced  in  years,  and  in  a 
degree  influenced  to  make  the  conveyance  by  prejudice  against  a 
son,  stepson  and  his  wife,  where  it  further  appears  that  he  knew 
the  value  of  property  generally,  exercised  good  judgment  in  pur- 
chasing merchandise  for  himself  and  family,  remembered  the 
exact  amount  of  his  financial  obligations,  and  paid  them  promptly, 
deliberately  determined  for  himself  the  disposition  he  desired  to 
make  of  his  property  and  carried  out  his  purpose  by  executing 
the  deed  in  question. 

2. :    Deliveby.    Where  the  delivery  of  a  deed  is  in  issue,  proof 

that  the  grantor  admitted  he  had  delivered  the  instrument,  and 
thereafter  he  commenced  an  action  to  cancel  it  for  reasons  other 
than  nondelivery,  justifies  a  finding  that  the  instrument  was 
delivered. 

3.  :  Fraud:  Pabent  and  Child:  Fbesumptions.  A  presump- 
tion of  fraud  or  undue  influence  does  not  arise  solely  by  reason 
of  the  fact  that  a  deed  from  a  parent  to  his  child  was  voluntary. 

Appeal  from  the  district  court  for  Cedar  county :  Guy 
T.  Graves,  Judge.    Affirmed. 

J,  L.  K^aley^  for  appellant. 

J.  G.  Robinson  and  T,  E.  Brady,  contra. 

Root,  J. 

This  is  an  action  in  equity  to  cancel  a  deed  made  by 
John  Ward,  the  plaintiflf's  father,  to  the  defendant  Wil- 
liam Ward,  another  son  of  the  deceased.  The  defendant 
prevailed,  and  the  plaintiff  appeals. 

John  Ward,  the  litigants'  common  ancestor,  was  a  par- 
simonious, quick-tempered,  odd-appearing,  eccentric,  illit- 
erate old  man.  He  was  a  firm  believer  in  the  efficacy  of 
outspoken  prayer,  but  prone  to  lapse  into  profanity  if  ir- 
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ritated  or  annoyed.  In  1887  John  Ward's  first  wife  died. 
Two  sons  survived  her,  the  plaintiff,  14  years  of  age,  and 
the  defendant  William  Ward,  22  years  of  age.  John 
Ward  emancipated  his  son  Frank  at  this  time,  and  from 
thenceforward  this  scm  did  not  contribute  to  his  fatlier's 
support  or  estate,  but  became  improvident  and  dissipated. 
William  Ward,  after  he  became  16  years  of  age,  and  until 
his  mother's  death,  performed  most  of  the  labor  on  his 
father's  farm  and  thereafter  contributed  to  that  parent's 
support.  After  his  first  wife  di^d  John  Ward  moved  to 
Dunlap,  Iowa,  and  again  married,  but  did  not  dwell  in 
harmony  with  his  wife.  He  became  extremely^  exacting 
concerning  his  household  expenses,  charged  his  wife  with 
extravagance,  and  their  family  life  was  so  discordant  that 
she  secured  a  divorce  from  him.  Subsequently  Ward  and 
his  second  wife  remarried,  and  thereafter  he  commenced, 
but  did  not  prosecute  to  a  conclusion,  an  action  for  a  di- 
vorce. John  Ward's  charges  against  his  wife  seem  to  have 
been  without  foundation,  but  he  continued  his  vindictive, 
unreasonable  course  tow^ard  her,  so  far  as  the  record  dis- 
closes, during  the  remainder  of  his  life.  Ward  frequently 
announced  that  his  wife  should  not  receive  any  of  his  es- 
tate, for  the  alleged  reason  that  her  son  by  a  former  mar- 
riage and  her  other  relatives  would  induce  her  to  transfer 
the  property  to  them  and  w^ould  squander  it. 

1.  The  plaintiff  contends  that  his  father  in  1899,  the 
year  the  deed  in  question  was  executed,  was  of  unsound 
mind  and  mentally  incompetent  to  execute  a  deed.  During 
the  trial  of  this  case  two  witnesses  testified  that  John 
Ward  would  become  bewildered  and  unable  to  find  his 
residence  in  Dunlap.  His  widow,  her  relatives,  and 
other  witnesses  of  evident  intelligence,  testified  that  in 
1899,  and  up  to  the  time  of  his  death,  he  was  insane.  A 
much  greater  array  of  witnesses,  including  physicians 
who  had  treated  John  Ward  for  minor  infirmities,  his 
comrades  in  a  G.  A.  R.  post,  merchants  with  whom  he 
dealt,  members  of  his  church,  and  intimate  acquaintances 
who  had  known  him  and  observed  his  conduct  for  from 
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10  to  25  years,  testified  that  while  he  was  eccentric,  quick- 
tempered, and  at  times  profane,  he  was  during  said 
period  blessed  with  a  retentive  memory,  was  exacting  and 
shrewd  in  matters  touching  his  financial  interests,  and 
was  competent  to  transact  business.  In  1897  John  Ward 
conveyed  his  Dunlap  property,  wMiich  was  worth  but  fSOO, 
to  his  son  William,  subject  to  a  life  estate  reserved  to 
Mrs.  John  Ward.  The  record  does  not  disclose  whether 
this  was  a  voluntary  conveyance,  but  such  an  infexence 
may  be  drawn  from  the  evidence.  In  1899,  while  Wil- 
liam Ward  was  in  the  United  States  army  in  Cuba,  he 
sent  his  father  money  at  different  times,  and  their  rela- 
tions at  All  times  seem  to  have  been  pleasant  and  friendly. 
In  April  of  that  year  John  Ward  requested  an  attorney  to 
prepare  a  deed  conveying  the  land  in  controversy  to  his 
son    William.      The    instrument    was    prepared    by    the  j 

•iTivener,  and  signed  and  acknowledged  by  the  grantor, 
but  remained  in  the  attorney's  custody  until  June  of  that 
year.  During  this  month  William  called  upon  his  father, 
and  shortly  thereafter  the  deed  appeared  in  the  son's  pos- 
session. At  all  times  thereafter  William  controlled  the 
land  and  claimed  to  own  it.  At  the  time  this  instrument 
passed  into  William's  custody  his  father  w^as  living  apart 
from  his  wife,  and  John  Ward's  landlord  testifies  to  a 
conversation  between  William  and  his  father,  wherein 
the  son  insisted  the  deed  should  be  delivered  to  him,  and 
promised  as  a  consideration  for  the  land  to  furnish  his 
father  support  and  to  give  him  a  suit  of  clothes.  William 
denies  making  tliese  statements^  and  there  is  evidence  in 
the  record  discrediting  the  landlord's  testimony  to  such 
a  degree  that  w^e  are  not  inclined  to  give  it  much  cre- 
dence. Subsequently  John. Ward  remained  for  a  time  in 
Dunlap,  then  boarded  with  a  niece  in  South  Omaha, 
thereafter  lived  for  a  time  in  the  soldiers'  home  in  ilil- 
ford,  then  removed  to  a  like  institution  in  Leavenworth, 
and  from  thence  went,  or  was  taken,  to  Washington,  D. 
C,  where  he  departed  this  life  in  1904,  insane,  so  one 
witness   testifies.     In   1901   John  Ward   commenced  an 
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action  in  Cedar  county  to  set  aside  said  deed,  for  the 
alleged  reason  that  it  was  executed  in  consideration  of 
support  which  the  grantee  had  withheld.  Seven  months 
thereafter  the  plaintiff  in  that  action  dismissed  his  suit. 
The  record  is  replete  with  evidence  concerning  Jolin 
Ward's  declarations;  some  of  them  admissions  against 
interest,  others  self-serving  in  character,  but  all  of  this 
testimony  was  received  without  objection  and  will  be  con- 
sidered in  determining  the  issues  joined. 

From  this  evidence  it  appears  that  John  Ward  said  on 
one  occasion  that  he  m^de  the  deed  to  "beat"  his 
wife,  and  now  Will  was  trying  to  "beat"  his  father;  that 
he  intended  to  recover  his  land  if  he  had  to  shoot  his  son 
to  secure  it.  Other  witnesses  testify  to  the  grantor's  re- 
peated statements  that  Will  had  been  a  good  boy,  had 
given  his  earnings  to  and  had  cared  for  liis  father,  was 
prudent  in  money  matters,  and  he  intended  William 
should  have  the  farm  because  he  would  care  for  it, 
whereas  Frank  was  dissipated  and  would  squander  it. 
The  court  refused  to  permit  William  to  testify  concern- 
ing money  paid  or  other  consideration  moving  from  him 
to  his  father,  but  there  are  many  facts  and  circumstances 
testified  to  by  other  witnesses  tending  strongly  to  prove 
that  William  had  contributed  to  his  father's  support  both 
before  and  after  the  deed  was  made.  The  plaintiff  chal- 
lenges the  competency  of  two  physicians  to  testify  for  the 
defendant,  but,  excluding  their  testimony,  there  is  suffi- 
cient evidence  in  the  record  to  satisfy  us  that  John  Ward, 
in  1899,  knew  and  understood  the  nature  and  quality  of, 
and  was  competent  to  make,  the  instrument  assailed. 
After  said  deed  was  executed  the  defendant  William 
Ward,  for  a  consideration  satisfactory  to  Mrs.  Ward, 
secured  a  deed  from  her  for  the  land  in  dispute,  and  she 
is  not  complaining  because  her  husband  conveyed  the 
real  estate  to  his  son. 

2.  The  contention  that  the  evidence  does  not  establish 
a  delivery  of  the  deed  is  not  well  taken.  The  plaintiff's 
witness,  Cane,  states  that  John  Ward  told  him  he  had 
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given  the  deed  to  his  son,  and  the  suit  commenced  in  IMl 
to  annul  that  instrument  recognizes  the  delivery  of  the 
deed. 

3.  It  is  further  argued  that  the  deed  was  the  result  of 
undue  influence  exerted  by  the  grantee  upon  his  father. 
The  record  is  barren  of  any  evidence  tending  to  show 
that  William  Ward  c()(»rced  his  father  to  exe<nite  the 
deed.  The  proof  will  n;)t  sustain  a  finding  of  undue  in- 
fluence within  the  meaning  of  tlie  law.  Latham  t\  Srhual, 
25  Neb.  535 ;  Boggs  v,  Bogga^  62  Neb.  274. 

4.  Finally  it  is  urged,  with  great  lemming  and   force, 
that  since  the  conveyance  was  voluntary,  unfair   to  the 
grantor  and  to  the  plaintiff,  and  was  made  under  suspi- 
cious circumstances,  it  ought  not  to  be  permitted  to  stand. 
In  Gibson  v.  llammang,  63  Neb.  349,  we  held  tlie  mere 
relation  of  parent  and  child  in  a  deed  wherein  the  parent 
was  grantor  did  not  raise  a  presumption  of  fraud  <ir  un- 
due influence.    See,  also,  Chambers  v.  Bra^h/,  100  lai.  (J22: 
Mallow  V.  ^Yalker,  115  la.  238;  MiUican  v.  Millic^iu.  24 
Tex.  426.    In  Gibson  v,  Hammang,  supra,  we  further  held 
that  wliere  a  voluntary  conveyance  of  property  frtmi  a 
parent  to  a  child  is  unjust  to  the  other  children,   is  an 
unreasonable   disposition   of   the   donor's   property,    and 
the  circumstances  surrounding  the  execution  of  the  in- 
strument suggest  fraud  and  undue  influence,  the  trans- 
action should  be  closely  scrutinized;  that  the  donee  iu 
such  a  case  slumld  assume  tire  burden  of  proving  tliar 
the  conveyance  was  the  result  of  the  grantor's  delil)erat«% 
unhampered  judgment  free  from  all  improper  influem-t-s 
on  the  part  of  the  grantee.    In  the  cited  case,  the  granltv 
importuned  her  mother  to  make  the  deed,  insisted  iip<»n 
its  execution,  and  the  suit  to  annul  the  conveyance  was^ 
prosecuted  by  t!ie  grantor.    In  the  case  at  bar,  the  gnm- 
tor  upon  his  own  motion,  without  any  suggestion  from 
the  grantee,  while  the  latter  was  tliousands  of  miles  dis- 
tant, conceived  the  idea  of  making  the  deed,  and  the  con- 
veyance was  prepared  by  one  of  John  Ward's  disinter 
ested  personal  friends.     Doubtless  John  Ward  was  im- 
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l)olled  to  make  the  deed  by  his  antipathy  to  his  wife  and 
her  relatives,  but  one  has  a  right  to  follow  the  inclina- 
tions of  his  heart  in  the  distribution  of  his  i)roperty  as 
well  as  in  the  other  affairs  of  life,  and  the  courts,  in  the 
absence  of  fraud  or  imposition,  will  not  ordinarily  inter- 
fere  at  the  suit  of  an  heir,  not  a  creditor  of  the  grantor, 
to  thwart  that  disposition.  Mackall  v.  MackalL  135  U. 
S.  167.  The  conveyance  did  not  strip  the  grantor  of  his 
financial  resources,  because  he  was  paid  a  pension  of  »f  17 
a  month.  Independently  of  his  discontinued  suit  to  set 
aside  the  deed  and  his  declarations  made  after  the  deed 
was  delivered,  there  is  no  evidence  to  justify  an  inference 
that  he  was  not  satisfied  with  the  transaction.  In  con- 
sidering the  commencement  of  the  suit,  we  take  into  con- 
sideration evidence  to  the  effect  that  John  Ward  was 
litigious,  inclined  to  institute  suits  and  before  the  day  of 
trial  to  dismiss  them,  and  it  is  not  improbable  that,  had 
William  paid  his  father  the  value  of  the  land  in  con- 
sideration of  the  conveyance,  the  old  gentleman  would 
have  expressed  dissatisfaction  with  the  deal  and  have 
commenced  a  suit  to  recover  the  farm.  If  John  Ward 
were  pressing  this  suit,  a  different  question  would  be 
presented  from  the  one  under  consideration.  In  the  in- 
stant case  there  are' equities  in  favor  of  the  defendant 
William  Ward  arising  from  the  fact  that  the  plaintiff  was 
emancipated  when  14  years  of  age,  and  never,  so  far  as 
the  record  discloses,  thereafter  contributed  a  penny  to  his 
father's  supi)ort  or  in  any  manner  ministered  to  that 
parent's  comfort,  mental  or  otherwise;  whereas  the  de- 
fendant William  Ward  toiled  for  his  parents  until  he  was 
22  years  of  age,  and  thereafter  contributed  to  his  father's 
support  and  maintenance.  As  stated  by  Judge  Green  in 
Simon  v.  Simony  163  Pa.  St.  292:  "Equity  will,  upon 
proper  occasion,  intervene  and  set  aside  voluntarily  ex- 
ecuted deeds  and  other  instruments,  yet  the  power  to  do 
so  is  of  an  exceedingly  delicate  character,  not  to  be 
lightly  exercised,  and  only  to  be  invoked  when  the  mani- 
fest justice  of  the  case  requires  it."    See,  also,  Carney  v. 
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Curacy,  VMS  Pa,  St.  34;  MilUcan  v,  MiUican^  supra j  TVf5- 
scll  V.  Rath  John,  89  N.  Car.  377;  Dickerson  v.  Evans,  S4 
111.  451.  Upon  the  entire  record,  we  are  of  opinion  th^it 
the  manifest  justice  of  this  case  dictates  that  the  deed  o/ 
John  Ward  should  be  upheld. 

The  judgment  of  the  district  court,  therefore,  is 

Affirmed. 


Alrert  Bahr,  appei.lant,  v.  Carl  Manke,  appellee. 

Filed  May  5, 1910.     No.  16,024. 

1.  Pleading:  Damacjes.  The  pleader  In  an  action  to  recover  unliqui- 
dated damages  must  state  in  his  petition  facts  sufficient  to  'war- 
rant  the  conclusion  that  the  defendant's  alleged  wrongful  acts 
were  the  proximate  cause  of  the  damages  demanded. 

2. :    .    And  this  rule  applies  whether  the  action   Is  upon 

contract  or  sounds  in  tort. 

AiTEAL  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Affimwd. 

(rcorgc  A,  Adams,  for  appellant. 

(Ircenc  &  Greene  and  Berge,  Morning  d  Ledwith,  contra. 

Root,  J. 

This  is  the  second  appearance  of  this  case  in  this  court. 
The  issues  joined  by  the  original  pleadings  are  accurately 
described    in    the    opinion    written   ,on    the    former    ap- 
])eal,   and   reported   in  77   Neb.   552.    We   shall   not   re- 
state the  issues,   but  refer  the  reader  to  that  opinion. 
After    tlie    cause    was    remanded    the   plaintiff    filed    an 
amended  petition,  wherein  he  charged  in  substance  that 
the  defendant  at  the  time  he  entered  into  the  contract 
l)Ieaded  in  the  petition  did  not  intend  to  perform  his  ob- 
ligation, l)ut  designed  to  involve  the  plaintiff  in  financial 
ruin,  and  to  cheat  and  defraud  him  out  of  his  farm;  that 
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in  pursuance  of  said  scheme  the  defendant  fraudulently 
and  corruptly  committed  the  acts  alleged  in  the  original 
petition;  that  by  reason  of  the  premises  the  plaintiff  was 
unable  to  borrow  money  to  pay  the  legitimate  incum- 
brance upon  his  farm  or  to  redeem  it  from  sheriff's  sale, 
and  the  defendant  purchased  it  for  about  one-half  of  its 
actual  value,  to  the  plaintifTs  damage,  etc.  Upon  the 
defendant's  motion  the  court  struck  from  the  amended 
petition  all  allegations  of  fraud,  thereafter  sustained  a 
general  demurrer  to  said  pleading  and  dimissed  the  ac- 
tion.   Plaintiff  appeals. 

The  plaintiff  argues  that  the  statement  in  our  former 
opinion,  "There  is  no  contention  by  plaintiff  that  defend- 
ant contemplated  fraud  at  the  inception  of  the  agree- 
ment", justifies  him  in  assuming  that,  if  such  an  allega- 
tion had  appeared  in  the  original  petition,  the  judgment 
would  not  have  been  reversed.  No  such  an  inference 
should  be  drawn  from  the  opinion.  The  principle  of  law 
controlling  the  reversal  is  correctly  stated  in  the  syllabus, 
and  properly  applied  in  the  opinion  to  the  facts  and 
pleadings  in  the  case.  The  only  item  of  damages  re- 
ferred to  in  either  petition  pertains  exclusively  to  the 
alleged  difference  between  the  market  yalue  of  the  plain- 
tiff's farm  and  the  price  paid  therefor  by  the  defendant  at 
sheriff's  sale.  The  proximate  cause  of  the  sheriff's  sale 
was  the  plaintiffs  failure  to  pay  his  lawful  debts.  Tlie 
defendant's  conduct  in  asserting  a  lien  in  excess  of  the 
amount  due  him  and  his  failure  to  satisfy  the  Hartwick 
mortgage  did  not  increase  that  indebtedness;  nor,  after 
the  amount  actually  due  tlie  defendant  had  been  ascer- 
tained in  the  foreclosure  proceedings,  did  the  defendant's 
antecedent  wrongful  acts  prevent  the  plaintiff  borrowing 
money  to  liquidate  the  lawful  liens  against  his  farm,  nor 
from  selling  his  equity  of  redemption  if  it  had  a  market 
value.  The  rule  of  law  announced  in  the  former  opinion 
appli(»s  to  actions  sounding  in  tort,  as  w^ell  as  to  those 
upon  contract.  Fiala  v.  Ainsworth,  63  Neb.  1 ;  Karbach  v. 
Fogel,  63  Neb.  601.    The  amendments  to  the  petition  did 
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not  authorize  the  court  to  render  judgment  in  the  plain- 
tiff's favor  upon  the  sole  item  of  damages  therein  reffrmi 
to,  and  for  tliat  reason  the  court  committed  no  error  in 
sustaining  the  motion  and  the  demurrer. 

The  judgment  of  the  district  court,  therefore,  is 

Affirmed. 


John  A.  Anderson  et  al.,  appellants,  v.  John  O.  >'el- 

SON   ET   AL.,   appellees. 
FiLKO  May  5. 1910.     No.  16.030. 

1.  Highways:     Dedication:     Evidence.     The    fact    that    a    landowner 

dedicated  a  portion  of  his  land  for  highway  purposes  maj  b? 
established  by  parol  evidence  concerning  his  declarations  and 
conduct. 

2.  :    Petition.     A  petition  praying  for  the  location  of  a  pub  ir 

road,  addressed  to  county  commissioners  in  1888,  although  silent 
concerning  the  width  of  the  highway,  should  be  construed  to 
request  a  road  66  feet  wide. 

Appeal  from  the  district  court  for  Greelej  count v: 
James  R.  Hanna,  Judge.    Affirmed, 

m 

G.  W.  Scott^  for  appellants. 

J.  P.  Bokr,  T,  J.  Howard  and  J.  R.  SirauK  co;i/r<i. 

Root,  J. 

This  is  an  action  to  restrain  a  road  oversc^er  and  the 
county  commissioners  of  Greeley  county  fi*om  reinoviii£j 
a  fence  and  from  interfering  with  the  plaintiffs  in  the 
possession  and  use  of  a  strip  of  land.  The  defendants 
prevailed,  and  the  plaintiffs  appeal. 

In  1888  one  Lindwall  owned  the  north  half  of  sectiim 
7,  in  township  18  north,  range  10,  in  Greeley  county;  his 
buildings  and  cultivated  fields  were  on  the  east  two-thirdsv 
and  his  market  town  was  located  immediately  west,  of  his 
farm.     The  public   traveled   along   the   section   line  be- 
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tween  said  section  and  section  6,  but  the  way  was  rough 
and  difficult  for  a  distance  of  about  120  rods  east  from 
the  northAvest  corner  of  section  7.  In  1888  IJndwall 
joined  with  29  other  electors  of  the  county  in  a  petition 
to  the  county  connnissioners  to  open  a  road  along  said 
section  line.  The  petition  was  granted  after  a  commis- 
sioner, appointed  by  the  county,  clerk,  reported  in  favor  of 
the  proposed  higlnvay.  There  is  no  proof  that  notice  was 
given  to  file  claims  for  damages  or  that  any  such  claims 
were  filed.  The  proof  shoAVs  that  Lindwall  stated  re- 
peatedly, while  owner  of  the  land,  that  he  had  given  the 
public  a  road  on  the  north  side  of  his'farm;  he  was  active 
in  securing  funds  by  subscription  to  pay  for  improving 
the  way,  and  requested  his  tenant  to  work  thereon.  Lind- 
wall constructed  a  pasture  fence  from  a  point  in  the  west 
line  of  his  land,  two  rods  south  of  the  northwest  corner 
of  the  section,  east  120  rods,  but  the  proof  does  not  fix 
the  date  of  such  construction.  In  1893  he  constructed  a 
fence  the  remaining  200  rods  east,  but  only  one  rod  south 
of  the  section  line,  for  the  purpose  of  protecting  a  culti- 
vated field.  At  that  time  Lindwall  stated  that  the  120 
rods  of  fence  was  too  far  south  and  he  intended  to  move 
it,  but  he  made  no  change.  In  1897,  after  Lindwall  parted 
with  his  title  to  the  farm,  he  stated  that  he  had  donated 
a  strip  of  land  one  rod  in  width  for  200  rods,  and  two 
rods  in  width  for  the  120  rods.  The  defendants  do  not 
contend,  nor  is  there  any  evidence  to  sustain  an  assertion, 
that  Lindwall  was  paid  for  the  land  in  dispute,  or  for  any 
other  land  within  the  boundaries  of  the  highway,  so  that 
the  right  of  the  public  to  enjoy  the  easement  contended 
for  must  rest  upon  a  dedication  by  that  landowner.  There 
is  no  evidence  to  prove  a  dedication  by  deed.  Since  Lind- 
wall'S  testimony  was  not  produced,  we  must  weigh  his 
declarations  and  acts  in  the  light  of  the  circumstances 
surrounding  him  at  the  time,  in  order  to  arrive  at  a  just 
conclusion. 
A  dedication  majr  be  ^tablished  hj  parol  evidence, 
61 
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Imitate  V.  Otoe  County,  6  Neb.  129;  Rnthman  v,  Norcnbrry, 
21  Neb.  467.  The  record  and  the  briefs  of  the  parties 
leave  no  doubt  in  the  mind  that  Lindvvall  dedicated  a  wav 
over  his  land  to  the  public,  and  we  haA'e  only  to  determine 
the  acreage  dedicated.  We  take  judicial  notice  that  or- 
dinary farm  land  situated  in  Greeley  county  was  not  of 
great  value  in  1888.  The  statute  (Comp.  St.*^1887,  ch.  78, 
sec.  2)  provided:  "All  public  roads  shall  have  a  width 
of  sixty-six  feet.''  The  county  authorities  Avere  powerless 
at  thtit  time  to  open  or  locale  a  public  highway  less  than 
66  feet  wide.  Therefore,  when  Lindwall  petitioned  and 
urged  the  county  commissioners  of  Greeley  county  to 
open  tlie  road  in  (question,  he  asked  for  a  road  four  rods 
in  width,  two  rods  of  which  road  he  knew  would  be 
taken  from  his  farm,  and  his  gift  of  four  acres  of  land 
to  secure  that  road  did  not  involve  a  sacrifice  as  compared 
Avith  the  benefits  bestowed  bv  reason  of  the  construction 
of  a  direct  highway  between  his  farm  buildings  and  his 
market  town.  The  fact  that  the  petition  is  silent  con- 
cerning the  Avidtli  of  the  road  is  immaterial;  the  law  fixed 
that  width.  Mat.son  v.  Crowsorey  93  Ind.  220;  ;S7rtfe  v. 
Hoguej  71  Wis.  384.  It  is  true  that  by  petitioning  for 
the  road  Lindwall  did  not  waive  the  right  to  demand  com- 
pensation for  his  land  tiiken  for  highway  purposes,  nor 
would  his  failure  to  file  a  claim  for  damages  in  itself 
excuse  the  autliorities  from  condemning  that  land  and 
paying  him  therefor,  but  the  fact  that  he  did  not  make 
such  a  claim  should  be  taken  into  consideration  in  con- 
nection witli  his  interest  in  the  road,  his  declarations  and 
his  conduct,  in  determining  whether  he  dedicated  the 
land  in  controversy  for  road  purposes.  It  is  improbable 
that  the  county  commissioners  would  have  located  the 
road  had  not  Lindwall  dedicated  the  land  in  controversy. 
The  plaintifTs  are  contending  for  a  situation  contrary  to 
the  common  experience  of  mankind,  and  in  insisting  upon 
the  exception  sliould  present  satisfactory  evidence  to 
overcome  the  presumption  against  them. 
Upon    the   entire   record,   notwithstanding'  the   state- 
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inents  made  by  Lindwall  years  after  the  dedication,  in- 
dicating an  intention  on  liis  part  to  yield  but  one  rod  in 
width  for  public  use,  and^tlie  fact  that  he  constructed  a 
fence  to  conform  to  tliose  declarations,  we  are  constrained 
to  find  the  dedication  was  for  a  road  of  uniform  width. 
The  plaintiffs,  when  they  purchased  the  land,  were 
charged  with  notice  that  a  highway  worked  by  the  public 
authorities  had  been  traveled  many  years  along  the  sec- 
tion line,  and  Avith  the  further  knowledge  that  public 
roads  in  Nebraska  at  that  time  were  four  rods  in  width. 
We  are  of  opinion  that  they  are  in  no  better  position  than 
Lindwall  Avould  be  were  he  prosecuting  this  action. 

After  a  mature  consideration  of  the  evidence,  we  find 
that  the  judgment  of  the  district  court  is  right,  and  it  is 


Affirmed. 


HoRTON  S.  Calland,  appellant,  v.  John  P.  Wagner, 

APPELLEE. 
Filed  May  5,1910.    No.  16,033. 

1.  Justice  of  the  Peace:   Entry  of  Judgment.    A  Justice  of  the  peace, 

in  a  case  tried  without  the  assistance  of  a  jury,  where  property 
has  not  been  attached  or  the  defendant  arrested,  must  render 
judgment  within  four  days  after  the  close  of  the  trial,  and  in 
computing  time,  under  section  1002  of  the  code,  he  should  in- 
clude the  day  of  trial  and  the  day  of  Judgment. 

2.  Cases  Distinguished.    Keeley  Institute  v,  Rigga,  5  Neb.  (Unof.)  612, 

and  People's  Building,  Loan  d  Savings  Ass^n  v.  Cook,  63  Neb. 
437,  distinguished. 

Appeal  from  the  district  court  for  Gage  county :  John 
15.  Raper,  Judge.    Reversed. 

R.  W.  Sabin,  for  appellant. 

A.  E.  Howardj  Price  &  Abbott  and  Riiwker  &  Kidd, 
contra. 
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Root,  J.  , 

The  plaintiff  in  1907  contested  an  application  made  by 
.  tlie  defendant  in  justice  court  in  Gage  county  to  revive 
a  dormant  judgment.  The  trial  concluded  November  30, 
and  the  cause  was  taken  under  advisement  by  the  justice 
until  December  4,  upon  which  day  he  entered  an  order  of 
revivor.  The  plaintiff  prosecuted  proceedings  in  error 
to  the  district  court,  and  the  order  made  by  the  justice 
was  affirmed.    The  plaintiff  appeals. 

1.  The  plaintiff  contends  that  the  justice  did  not  have 
jurisdiction  to  enter  an  order  of  revivor  on  December  4, 
because  the  preceding  day  was  the  last  day  within  which 
he  could  lawfully  act  in  the  case.  Section  1002  of  the 
code  is  as  follows:  "Upon  a  verdict,  the  justice  must  im- 
nuHiiately  render  judgment  accordingly.  When  the  trial 
is  by  the  justice,  judgment  must  be  entered  immediately 
after  the  close  of  the  trial,  if  the  defendant  has  been  ar- 
rested or  his  property  attached;  in  other  cases  it  must 
be  entered  either  at  the  close  of  the  trial,  or  if  the  justice 
tlien  desire  further  time  to  consider,  on  or  by  the  fourth 
day  thereafter,  both  days  inclusive."  The  defendant  con- 
tends that  the  word  "thereafter"  refers  to  the  day  of  trial, 
and  argues  that  the  four  days  did  not  commence  to  run 
in  the  instant  case  until  the  first  day  after  the  last  day  of 
trial.  The  plaintiff  asserts  that  the  word  refers  to  the 
trial,  and  not  to  the  day  of  trial,  and  insists  that  the  last 
three  words  of  the  section,  "both  days  inclusive",  indi- 
cate the  legislative  will  that  the  day  of  trial  and  the  day 
of  judgment  should  be  included  in  the  computation. 
Secti(m  895  of  the  code  provides :  "The  time  within  which 
an  act  is  to  be  done  as  herein  provided,  shall  be  computed 
by  excluding  the  first  djiy  and  including  the  last;  if  the 
last  day  be  Sunday,  it  shall  be  excluded."  The  defendant 
insists  this  section  must  be  considered  in  connection  with 
section  1002,  svpra,  and  that  jointly  considered  they  Sup- 
port his  position.     Section  895,  supra,  1«  general  in  its 

rpplication,  and  does  »ot  control  wbere  there  iP  n  speml 
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provision  in  a  statute  directing  the  method  of  computing 
time.  StcUe  v.  Dewey,  73  Neb.  396.  The  provisions  o^ 
section  1002,  supra,  while  peculiar,  are  definite.  The  last 
three  words  of  the  statute  w^ere  employed  by  the  legisla- 
ture for  some  purpose,  and  they  can  only  be  given  effect 
by  including  the  day  of  trial,  is  well  as  the  day  of  judg- 
ment, in  computing  time.  The  statute  is  identical  with 
the  written  law  of  Ohio  and  of  Kansas  upon  the  same 
subject.  The  precise  point  involved  in  this  case  does  not 
seem  to  have  been  decided  in  Ohio,  but  in  Kansas  it  was 
involved  and  determined  in  Stewart  v.  Waite,  19  Kan. 
218.  The  opinion  in  that  case  was  written  by  Judge 
Brewer,  and  the  court  holds  that  the  day  of  trial  and  the 
day  of  judgment  should  be  included  in  computing  time. 
We  have  not  been  cited  to  any  case,  construing  a  like 
statute,  holding  contrary  to  Stewart  v,  Waite,  supra,  nor 
have  we  in  the  brief  time  allotted  to  the  case  at  bar  found 
a  contrary  decision.  We  are  of  opinion  that  the  conten- 
tion of  the  plaintiff  must  be  sustained.  The  justice,  there- 
fore, conmiitted  reversible  error  in  withholding  his  judg- 
ment until  December  4,  and  the  district  court  erred  in 
sustaining  the  judgment  of  the  justice  of  the  peace. 

2.  The  precise  point  determined  in  the  instant  case  has 
not  been  heretofore  decided  in  this  court,  although  it  has 
been  incidentally  discusvsed.  In  Keeley  Institute  v,  Rigg^. 
5  Neb.  (Unof.)  612,  Mr.  Commissioner  Kjrkpatrick 
states  that  the  statute  will  be  satisfied  "if  judgment  is 
rendered  within  four  days  from  the  final  submission  of 
the  cause  or  matter  pending  before  the  justice.''  The  lan- 
guage is  somewhat  ambiguous,  but  is  not  necessarily  in 
conflict  with  our  conclusion.  In  Keeley  Institute  v.  Riggs, 
supra,  the  parties  appeared  and  contested  the  case  the 
third  day  before  the  entry  of  the  order  complained  of,  so 
that  the  point  involved  in  the  case  at  bar  was  not  decided. 

In  PeopIe^s  Building,  Loan  &  Saving  Ass-n  v.  Cook,  63 
Neb.  437,  it  was  assumed  by  both  parties  that  the  justice 
bad  entered  his  judgment  within  the  time  fixed  by  vsection 
1002  of  the  code,  but  it  was  argued  that  said  official,  by  a 
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misleading]:  statiMiient,  inducod  the  defendant  to  believe 
the  judgment  had  b(»en  entered  one  day  later  than  tlie 
day  of  judpuent,  and  the  defendant,  relying  on  that  state- 
ment, filed  his  bond  one  dav  too  late.  The  statements  in 
the  opinion  in  the  cited  ease  must  be  considered  in  con-  i 

neetion  with  the  issues  involved  and  decided  therein,  and 
the  princii)le  of  law  presented  in  the  instant  case  was  not 
decided  in  the  cited  case. 

The  other  subjects  discussed  in  the  defendant's  brief 
have  received  consideration,  but  do  not  control  this  case, 
and  will  not  be  further  mentioned. 

The  judgment  of  the  district  court  is  revei^sed  and  the 
cause  remanded  for  further  proceedings. 

KEVER8ED. 


State,  ex  uel.  Wii.fred  E.  Voss,  relator,  v.  Mary  V. 

Quinn,  respondent. 

Filed  May  5, 1910.     No.  16,536. 

1.  Mandamus:   Title  to  Okfke.    Title  to  an  office  wUl  not  be  tried  in 

a  mandamus  proceeding.     State  v.  llyland,  75  Neb.  767. 

2.  Mandamus  will  lie  to  compel  an  officer  whose  term  has  expired  to  i 

deliver  to  his  successor,  who  holds  the  certificate  of  election  and 
has  duly  qualified  by  taking  the  oath  of  office  and  by  filing  his 
official  bond  which  has  been  duly  approved,  tbe  books,  papers, 
money  and  other  property  belonging  to  said  office,  and  possession 
of  the  room  set  apart  in  the  court  house  for  the  use  of  such 
officer.  Such  a  prima  facie  right  to  the  office  will  support  the 
writ,  although  the  respondent  alleges  the  relator  was  not  eligible 
to  the  office  at  the  time  of  the  election.  State,  v.  Hyland,  75  Neb. 
767. 

3.  Courts:    Jurisdiction.     The   advice  of   the  state   superintendent  of 

public  instruction  contrary  to  the  principles  of  law  announced  by 
this  court  in  a  litigated  case  will  not  vest  a  litigant  in  another 
and  similar  case  with  any  right,  or  oust  this  court  of  jurisdiction 
to  hear  and  determine  mandamus  proceedings  to  compel  a  person 
who  has  been  holding  the  office  of  county  superintendent  of  public 
instruction,  but  whose  term  of  office  ha^  expired,  to  deliver  to 
her  successor  in  office  the  property  pertaining  therelo,  and  the 
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possession  of  the  room  provided  by  the  county  for  the  use  of 
that  officer. 

Original  application  for  a  writ  of  mandamus  to  re- 
quire respondent  to  deliver  to  relator  the  records,  etc.,  of 
the  oflice  of  county  superintendent  of  public  instruction 
of  Dakota  county.    Writ  allowed. 

Robert  E.  Evans,  for  relator. 

John  V.  Pearson,  contra. 

Root,  J. 

This  is  an  original  application  for  a  writ  of  mandamus 
to  compel  the  respondent  to  deliver  to  the  relator  all  of 
the  books,  papers,  records,  moneys  and  other  property 
beh>ngiiig  to  the  oflice  of  county  superintendent  of  public 
instruction  of  Dakota  county,  and  to  fortliwith  vacate  the 
room  in  tlie  court  house  of  said  county  set  apart  for  the 
use  of  the  county  superintendent,  and  deliver  possession 
thereof  to  the  relator. 

In  November,  1909,  the  relator  was  elected  county  su- 
perintendent of  Dakota  county,  and  the  canvassing  board 
issued  to  him  a  certificate  of  election.  He  thereupon 
took  the  oath  of  office,  and  executed  a  lawful  bond  which 
was  duly  approved.  Relator  then  demanded  possession  of 
the  aforesaid  room  and  property.  Tlie  respondent  re- 
fused to  comply  with  the  denmnd,  and  alleges  in  justifi- 
cation of  her  conduct  that  the  relator  at  the  time  he  was 
elected,  in  1909,  did  not  hold  a  teacher's  first  grade  certi- 
ficate. It  appears  that  the  relator  held  such  a  certificate 
in  1909,  but  the  certificate  expired  October  20.  Prior 
thereto  he  took  a  teacher's  examination  before  the  county 
superintendent  of  Thurston  county,  and  completed  the 
examination  October  16.  As  provided  by  law,  the  ques- 
tions propounded  to  him  and  his  answers  thereto  were 
transmitted  to  the  state  superintendent  of  public  instruc- 
tion. November  6,  four  days  after  the  day  of  election, 
the  state  superintendent  certified  to  the  county  superin- 
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tendent  of  Thurston  county  the  result  and  grades  of  said 
examination,  and  November  25  said  county  superintendent 
issued  to  relator  a  teacher's  first  grade  certificate.  The 
respondent  has  qualified  as  a  hold-over  officer,  and  is  rec- 
ognized by  the  state  superintendent  as  the  incumbent  of 
said  office.  The  last  named  fact  is  the  only  one  to  diflfer- 
entiate  the  instant  case  from  State  v,  Hxjland.  75  Neb. 
767,  wherein  we  issued  a  writ  of  mandamus  to  compel  the 
resiK)ndent  to  deliver  to  the  relator  the  property  pertain-  [ 

ing  to  the  office  of  county  superintendent  of  Stantcm 
county.  The  respondent's  counsel  contends  that  the  ad- 
vice of  the  state  superintendent  should  control  the  judg- 
ment of  this  com"t,  and  refers  to  section  11678,  Ann.  St. 
1909,  which  provides  with  reference  to  said  officer:  "He 
shall  decide  disputed  points  in  school  law,  and  all  such 
decisions  shall  be  held  to  have  the  force  of  law  till  re- 
versed by  the  courts."  The  decision  of  the  state  super- 
inlendent  cannot  OA^errule  the  law  as  determined  by  this 
court  in  State  v.  Hijlandy  supra.  There  is  no  disputed 
point  of  school  law  for  the  state  superintendent  to  settle, 
and  his  advice  and  decision  in  no  manner  justify  the  re- 
spondent in  refusing  to  recognize  the  certificate  of  elec- 
tion held  bv  the  relator. 

(/ounsel  further  argues  that  by  the  terms  of  the  statute 
the  relator  was  ineligible  to  hold  said  office  or  to  be 
elected  thereto  November  2,  1909,  and  therefore  there  was 
no  election  of  a  county  superintendent  in  Dakota  county 
in  said  year.  That  question  we  shall  not  determine  in  this 
action.  The  certificate  of  election  and  the  oath  and  bond 
conform  to  law;  the  relator's  prima  facie  title  to  said  office 
is  thereby  established,  and  he  is  entitled  to  the  possession 
of  the  books,  money,  and  other  property  relating  to  said 
office.  State  v.  Jaynes,  19  Neb.  161;  Cruse  v.  State,  52 
Neb.  831;  State  v,  Uylaiul,  75  Neb.  767;  Etoing  v.  Turner, 
2  Okla.  94. 

Counsel  for  the  respondent  suggests  that  in  State  v, 
Qiiihle,  ante,  p.  417,  we  considered  and  determined  the 
eligibility  of  the  relator  to  hold  office,  and  that  we  ought 
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to  decide  that  question  in  the  case  at  bar.  In  the  cited 
case  the  litigants  jointly  recjuested  us  to  determine  the 
relator's  eligibility,  whereas  in  the  instant  case  the  re- 
hitor  protests  against  our  assuming  jurisdiction  of  and 
passing  upon  tliat  defense  to  his  appli(*ation  for  a  writ. 
Under  the  circumstances  we  shall  adhere  to  the  law  as 
announced  in  State  v,  Hyland,  supra. 

The  respondent  suggests  that,  inasmuch  as  she  has 
qualified  as  a  hold-over  county  superintendent,  we  cannot 
issue  the  writ  without  in  effect  passing  ui)on  her  title  to 
said  office,  and  this  we  ought  not  to  do  in  this  action, 
unless  we  consider  and  determine  the  relator's  eligibility 
to  hold  said  office.  The  respondent  misapprehends  her 
status.  The  relator  is  holding  the  office  of  county  super- 
intendent of  Dakota  county,  and  the  purpose  of  this 
action  is  to  require  the  respondent  to  deliver  to  that  occu- 
pant the  room  and  chattels  pertaining  thereto.  A  com- 
pliance with  our  judgment  in  the  instant  case  will  iji  no 
manner  prejudice  the  right  of  respondent  to  maintjxin  an 
action  in  quo  warranto  to  determine  the  question  of  title 
to  said  office  should  she  desire  to  do  so. 

A  peremptory  writ  of  mandamus  is  allowed  as  prayed 
for. 

Writ  allowed. 


Thomas  W.  Blackburn,  appellant,  v.  City  of  Omaha 
ET  AL.,  appellants;  Omaha  Gas  Company,  appellee. 

Filed  May  5, 1910.     No.  16,018. 

Cities:  Ordinances:  Validity.  Under  the  charter  of  the  city  of 
Omaha,  as  it  existed  October  11,  1905,  an  ordinance  not  published 
two  weeks  before  it  was  passed  held  void,  where  it  modified  con- 
ditions of  a  former  ordinance  under  which  the  Omaha  Gas  Com- 
pany obtained  its  charter. 

Appeal  from  the  district  court  for  Douglas  county: 
Howard  Kennedy,  Judge.    Reversed  with  directions. 
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Weaver  &  Oilier,  H,  E.  Burnam  and  John  A.  Rine,  for 
appellaftts. 

W.  J.  Connell  and  W.  H.  Herdman,  contra. 

Rose,  J. 

This  is  a  suit  for  an  injunction  to  prevent  the  enforce- 
ment of  a  lighting  contract  executed  by  the  city  of  Omaha 
and  the  Omaha  (Jas  Company,  defendants.  The  validity 
of  tlie  ccmtract,  and  of  the  ordinance  authorizing  it,  was 
l)roperly  raised  by  the  pleadings.  The  action  was  dis- 
missed after  a  full  hearing,  and  Thomas  W.  Blackburn, 
l>laintiff,  and  the  city  of  Omaha,  defendant,  appeal. 

By  the  contract  in  ccmtroversy  the  Omaha  Gas  Company 
assumed  the  obligations  imposed  by  a  lighting  ordinance 
containing  the  following  provisions:     "That  the  contract 
be  made  with  the  Omaha  Gas  Company  for  a  minimum 
number  of  twelve  hundred  (1200)  Welsbach  street  lamps, 
the  same  to  be  provided  by  said  company  with  Welsbadi 
burners,  and  each  of  said  lamps  to  have  a  capacity  of  giv- 
ing and  to  give,  when  lighted,  during  the  entire  term  of 
said  contract  a  light  e(iual  to  eighty    (80)   candles,  the 
said  lamps  to  be  maintained,  lighted  and  extinguished  by 
said  company  during  said  tenn,  and  the  gas  and  equip- 
ment therefor  to  be  furnished  and  provided  by  said  com- 
pany, all  for  the  price  of  twenty -eight  ($28)  dollars  per 
lamj)  per  year  for  the  period  of  five  years  commencing 
January  1,  VMHk"    This  ordinance  and  the  contract  made 
pursuant  thereto  are  assailed  on  the  following  grounds: 
The  lighting  ordinance  is  a  modification  of  the  terms  and 
conditions  of  a  former  ordinam^e  containing  the  franchise 
of  the  Onuiha  Gas  Company,  and  is  illegal  and  void,  be- 
cause it  was  not  published  two  weeks  prior  to  its  passage; 
and  the  lighting  contract  is  illegal  and  void,  because  it 
violates  the  terms  and  conditions  of  the  franchise  ordi- 
nance.   A  section  of  the  ordinance  granting  the  franchise 
is  as  follows:    "Said  grantee  further  agrees  for  itself,  its 
successors  and  assigns  that  it  will  supply  and  sell  to  the 
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said  city  of  Omaha  during  the  contiiuinnce  of  this  ordi- 
nance ail  gas  which  it  may  be  required  by  said  city  to 
supply  to  the  city  for  its  use  in  its  public  buildings  at  the 
rate  of  $1  per  thousand  cubic  feet;  and  that  it  will,  when 
and  so  often  as  requested  so  to  do  by  said  city  of  Omaha 
during  the  continuance  of  this  ordinance,  bid  for  the  sup- 
ply of  gas  to  the  city  for  street  lamps  along  the  line  of  its 
mains  at  a  rate  which  shall  not  exceed  for  each  lamp  burn- 
ing gas  at  the  rate  of  five  feet  per  hour,  |25  per  annum 
per  lamp  lighted  every  night  one-half  hour  after  sunset 
and  extinguished  one  hour  before  sunrise,  said  sum  to 
include  lighting,  extinguishing  and  cleaning." 

It  is  argued  that  these  conditions  of  the  ordinance  con- 
taining the  Omaha  Gas  Company's  franchise  were  modi- 
fied by  the  later  ordinance  under  which  the  lighting  con- 
tract in  controversy  was  made,  and  that  the  modification 
was  a  violation  of  that  provision  of  the  Omiaha  charter 
which  declares:  "No  ordinance  granting,  extending  or 
modifying  the  conditions  of  any  franchise  shall  be  passed 
until  at  least  two  Aveeks  shall  have  elapsed  after  its  in- 
troduction, nor  until  after  the  same  has  been  published 
daily  for  two  weeks  in  two '  established  daily  papers  of 
the  city."  Comp.  St.  1905,  ch.  12a,  sec.  16.  The  lighting 
ordinance  was  introduced  October  3,  1905,  and  without 
publication  was  passed  at  a  special  session  of  the  council 
October  11,  1905.  The  contract  was  executed  the  same 
day.  It  is  conceded  by  the  Omaha  Gas  Company  that  the 
lighting  ordinance  was  not  published  for  two  weeks 
before  it  was  passed,  but  it  is  insisted  the  franchise  ordi- 
nance was  not  modified  in  any  particular,  and  that  there- 
fore publication  was  unnecessary.  The  franchise  ordinance 
requires  the  Omaha  Gas  Company,  "when  and  so  often 
as  requested"  by  the  city,  to  bid  for  the  supply  of  gas  at 
a  price  not  to  exceed  $25  a  lamp  annually,  and  at  the  rate 
of  five  cubic  feet  an  hour  for  each  lamp,  including  light- 
ing, extinguishing  and  cleaning.  Under  this  provision 
the  city,  "when  and  so  often  as  requested"  by  it,  is  en- 
titled to  a  bid  which  complies  with  the  terms  of  the  fran- 
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chise  ordinance.  The  rule  is  that  bids  must  meet  the 
requirements  of  the  hiw  under  whicli  they  are  made.  State 
i\  York  Count}/,  13  Neb.  57;  Wecd^  Parsons  d  Co.  r. 
Hrach,  56  How.'  Pr.  (N.  Y.)  470;  Borcn  &  Guckes  v\  Com- 
missioners of  Darke  Coujity^  21  Ohio  St  311.  Within  the 
jurisdiction  of  the  city  the  franchise  ordinance  has  the 
same  force  as  an  act  of  the  legislature.  Until  modified  or 
rei)ealed  it  is  in  its  original  form  binding  alike  on  both 
the  city  and  the  Omaha  Gas  Company.  The  rights  and 
obligations  created  by  it  can  only  be  abrogated  or  modi- 
fied in  tlie  manner  provided  by  law.  In  no  otlier  way  can 
the  city  divest  itself  of  the  rights  created  by  the  franchise 
ordinance,  or  release  the  grantee  from  its  obligations,  or 
deprive  the  public  of  the  benefits  secured.  The  Omaha 
(xas  Coiupany  is  in  the  same  situation.  The  necessity  for 
protecting  the  conditi(ms  imposed  by  franchise' ordinances 
is  so  urgent  that  the  legislature  has  enacted  a  specific 
statutory  provision  on  that  subject.  A  section  of  the 
Omalia  charter  declares  that  such  conditions  can  only  be 
modified  by  an  ordinance  passed  aftier  it  "has  been  pub- 
lislied  daily  for  two  weeks  in  two  established  daily  pa- 
pers of  the  city.''  Comp.  St.  1905,  ch.  12»,  sec.  16.  It  thus 
appears  by  statute  that  modifications  of  the  conditions  of 
franchise  ordinances  in  cities  of  the  metropolitan  class 
are  matters  requiring  publicity.  Haste  and  secTecy  in 
making  such  clianges  are  condemned  by  law.  Without 
two  weeks'  publication  the  city  council  passed  the  light- 
ing ordinance  containing  the  provisions  already  quoted. 
That  ordinance  required  the  Omaha  Gas  Company  to 
furnish  a  minimum  number  of  Welsbach  street  lamps, 
including  gas,  equipment  and  maintenance,  for  $28  a 
vear  each.  These  are  not  the  conditit)ns  of  the  bid  whicli 
the  Omaha  Gas  Company  is  required  by  the  franchise 
ordinance  to  make,  "when  and  so  often  as  requested"  by 
the  city.  There  is  an  obvious  variance,  and  the  lighting 
ordinance  is  mandatory.  It  requires  the  making  of  a 
lighting  contract  on  terms  different  from  the  conditions 
of  the  bid  required  by   the  franchise  ordinance.     The 
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right  of  the  city  to  call  for  such  a  bid  i»  not  reversed.  The 
lighting  ordinance  requires  a  contract  covering  a  period 
of  five  years,  and  provision  is  made  for  complying  with 
its  terms  during  that  time.  The  lighting  contract  con- 
tains the  terms  prescribed  by  the  lighting  ordinance,  and 
the  right  of  the  city  to  call  for  a  bid  in  conformity  with 
the  franchise  ordinance  is  not  recognized.  Before  the 
lighting  ordinance  was  passed  the  gas  company  was  re- 
quired by  the  franchise  ordinance,  "when  and  so  often  as 
requested"  by  the  city,  to  bid  for  the  supply  of  gas  at  a 
price  not  to  exceed  $25  a  lamp  annually  and  at  the  rate 
of  five  cubic  feet  an  hour  for  each  lamp,  including  light- 
ing, extinguishing  and  cleaning.  After  the  lighting  or- 
dinance was  passed,  if  valid,  the  gas  company  was  not 
required  to  make  such  a  bid,  "when  and  so  often  as  re- 
quested'" by  the  city,  but  was  relieved  from  that  obliga- 
tion for  the  period  of  five  years,  and  in  the  meantime  was 
protected  by  a  contract  to  supply  gas  on-  different  terms, 
while  the  city  had  lost  the  right  to  request  such  a  bid 
during  the  same  period.  If  the  fra;ichise  ordinance  could 
be  thus  changed  for  five  years  by  an  ordinance  not  pub- 
lished before  it  was  passed,  it  could  be  changed  in  like 
manner  for  the  full  term  of  the  gas  company-s  franchise. 
In  such  an  ©vent  the  city  would  be  permanently  deprived 
of  the  benefit  of  conditions  which,  under  the  city  charter, 
could  only  be  modified  by  pn  ordinance  passed  after  two 
weeks'  publication.  The  obligation  of  the  gas  company  to 
make  bids  was  changed,  reduced,  qualified  and  limited  as 
to  time  at  least. 

Was  the  franchise  ordinance  modified?  "Modified", 
according  to  the  Century  Dictionary,  means  "to  qualify; 
especially,  to  moderate  or  reduce  in  extent  or  degree."  In 
construing  the  clause  "may  modify  or  abolisli  grand 
juries,"  as  used  in  the  constitution  of  Oregon,  the  su- 
preme court  of  that  state  said:  "In  a  general  sense,  to 
modify  means  to  change  or  vary,  to  qualify  or  reduce; 
and  unless  there  is  something  in  the  context,  or  special 

usage^  tbe  worclfc*  iu^e  to  b^  taken  in  their  pJ^jn,  ordinary, 
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and  popular  sense.  A  ix)wer  given  to  modify  or  abolish 
imi^lies  tlie  existence  of  the  subject  matter  to  be  modified 
or  a])olished.  When  exercised  to  modify,  it  does  not  de- 
stroy ich^ntity,  but  efl'ects  some  change  or  qualification  in 
form  or  cpialities,  powers  or  duties,  purposes  or  objects, 
of  tlie  subject  matter  to  be  modified,  without  touching  the 
mo<h»  of  creation.  Tlie  word  implies  no  power  to  create 
or  to  bring  into  existence,  but  only  the  power  to  change 
or  vary  in  some  particular  an  already  created  or  legally 
existing  thing."  t!<tatc  v,  Laicrence,  12  Or.  297.  Within 
the  m(sining  of  the  city  charter,  there  was  certainly  an 
att(Mnpt  to  modify  the  conditions  of  the  franchise  ordi- 
nance, and  to  accomplish  that  result  by  means  of  a  light- 
ing ordinance  which  had  not  been  published  two  weeks 
before  it  was  ])assed.  For  the  reasons  stated,  the  lighting 
ordinance  and  the  contract  made  under  it  are  void. 

The  judgment  of  the  district  court  is  therefore  reversed 
and  the  cause  remanded,  with  directions  to  allow  the  in- 
junction. 

Reversed. 

Sedowick,  J.,  not  having  heard  the  argument,  took  no 
part  in  the  decision. 

Lettox,  J.,  dissenting. 

I  cannot  accept  the  reasoning  of  the  majority  opinion. 
By  the  terms  of  its  franchise  the  gas  company  contracted 
that  it  would,  "when  and  so  often  as  requested  so  to  do 
by  said  city'',  bid  for  street  lighting  at  a  rate  not  exceed- 
ing, "for  each  lamp  burning  gas  at  the  rate  of  five  feet 
per  hour  |25.00  per  annum  per  lamp  lighted  evei-y  night 
one-half  hour  after  sunset  and  extinguished  one  hour  be- 
fore sunrise,  said  sum  to  include  ^lighting,  extinguishing 
and  cleaning." 

The  city  made  no  agi'eement  or  contract  upon  its  part 
to  liglit  its  streets  with  gas,  but  as  a  condition  for  the 
grant  of  the  franchise,  exacted  from  the  gas  company  the 
foregoing  provision.     The  city  became  under  no  obliga- 
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tions  to  take  gas  from  the  gas  company,  but  the  gas 
company  is  obligated  to  offer  to  supply  it  to  the  city  at 
the  price  fixed  by  the  franchise  ordinance  for  the  service 
therein  specified. 

The  opinion  holds  that  because  the  city  enacted  an  or- 
dinance authorizing  its  officers  to  enter  into  a  contract 
for  street  lighting  by  the  use  of  Welsbach  mantels  and 
appliances  upon  different  terms  than  those  which  the  gas 
company  were  required  by  the  ordinance  to  offer  when  so 
requested,  the  franchise  ordinance  was  modified.  The 
reason  assigned  is  that  by  entering  into  a  contract  for 
five  years  with  the  gas  company  the  city  had  lost  the 
right  to  request  such  a  bid  from  the  gas  company  and  the 
gas  company  was  relieved  from  that  obligation  for  the 
same  period.    I  cannot  so  consider. 

The  invention  of  the  Welsbach  s\'stem  of  incandescent 
lighting,  whereby  a  more  economical  and  better  system 
of  illumination  than  the  old  system  of  lighting  by  the 
naked  gas  flame  has  been  devised,  and  which  is  in  general 
use,  made  it  entirely  proper  for  the  city  to  adopt  the  im-. 
proved  metliod  of  lighting  its  streets. 

It  was  not  bound  by  the  franchise  ordinance  to  adhere 
to  OP  adopt  any  system  of  lighting.  It  might  use  gas, 
electricity,  gasoline,  or  any  other  system.  It  might  dis- 
regard the  old  plan  and  adopt  a  new  if  in  its  judgment 
it  seemed  wise  to  do  so.  If  this  contract  had  been  entered 
into  with  a  competitor  of  the  gas  company,  how  could 
such  an  entirely  independent  contract  be  in  any  wise  a 
modification  of  the  francliise?  The  effect  would  be  pre- 
cisely the  same  as  to  the  rights  of  the  city  and  the  gas 
compainy.  The  obligation  of  the  gas  company  to  make 
the  specific  bid  would  still  exist,  notwithstanding  the  city 
had  entered  into  a  contract  with  a  third  party  to  light 
its  streets  for  five  years.  And  so,  when  it  entered  into 
this  contract  with  the  gas  company,  the  company  is  not 
relieved  from  its  franchise  obligation,  nor  is  the  city 
prevented  from  calling  upon  it  "when  and  so  often"  as 
the  proper  officers  deem  it  for  the  best  interest  of  the  city 
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to  call  for  such  bids.  Suppose  that,  for  some  reason  or 
other,  the  city  should  desire  to  return  to  the  nakt^l 
flame  system,  could  it  riot  compel  the  gas  company  to  hid 
under  the  franchise  ordinance,  leaving  the  question  of 
danuiges  for  a  breach  of  the  present  contract  to  be  settleil 
according  to  the  legal  principles  governing  such  a  breach ; 
or,  suppose  that  a  competitor's  bid  had  been  acceptt^i 
and  it  had  failed  to  comply  with  the  contract,  or  aft*^r 
beginning  service  had  stopped  perfonnance,  could  not  the 
city  still  call  upon  the  gas  company  for  a  bid  under  the 
l)rovisions  of  the  franchise  ordinance? 

By  the  franchise  ordinance,  the  gas  company  was 
bound,  while  the  city  was  free.  The  gas  company  was 
under  obligations  to  propose  wlien  requested,  but  tlie 
city  was  under  no  obligations  to  accept.  This  being  s*», 
and  the  city  officials  having  deemed  it  best  to  adopt  a 
plan  of  ligliting  not  covered  by  any  provisions  of  the 
franchise  ordinance,  how  can  it  logically  be  said  that  the 
provisions  of  that  ordinance  have  been  modified? 

I  think  this  contract  was  made  entirely  outside  of  the 
provisions  of  the  franchise  ordinance,  and  I  am  unable 
to  see  any  sound  reason  for  the  holding  that  "the  obliga- 
tion of  the  gas  company  to  make  bids  was  changc^l,  re- 
duced, qualified,  and  limited"  by  the  new"  ordinance. 


Joseph  V.  Shavlik,  appellee,  v.  Phhjp  Walla  et  al., 

APPELLANTS. 

Filed  May  5, 1910.    No.  16,029. 

1.  Trial:  View  of  Premises:  Review.  Where  a  controUing  question 
involved  in  a  case  tried  to  the  court  Is  the  topography  of  a  certain 
locality,  and  the  trial  court,  by  consent  of  and  In  company  with 
the  parties  and  their  attorneys,  personally  visits  such  locality 
and  views  the  topography  thereof,  its  findings  upon  such  question 
are  eptitlecj  to  great  weight  with  the  reviewing  court. 

8.  Waters;    Pratnapjs;     ^^ubiutt.     "Ao   owner*!  right   to   ^llfcharp 
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surface  water  from  his  premises  does  not  extend  so  far'  as  to 
permit  him  to  collect  it  in  a  volume  and  by  means  of  an  artificial 
channel  discharge  it  upon  another's  land,  contrary  to  the  natural 
course  of  drainage,  to  the  latter's  damage  and  detriment."  Todd 
V.  York  County,  72  Neb.  207. 

3.  Limitation  of  Actions:  Flooding  of  Lands:  Accrual  of  Action. 
The  right  to  damages  for  the  wrongful  flooding  of  land  by  the 
digging  of  a  ditch  which  collects  surface  water  in  a  volume  and 
directs  it  in  a  course,  contrary  to  the  natural  course  of  drainage, 
does  not  accrue  when  the  ditch  is  dug,  but  when  the  flooding  of 
the  land  actually  results. 

Appeal  from  the  district  court  for  Saunders  county: 
George  F.  Corcoran,  Judge.    Aiftrftwd  as  modified. 

Jesse  M.  Galloway  and  F.  Dolezal,  for  appellants. 

H.  GiUceson  and  Charles  H.  Slama,  contra. 

Fawcett,  J. 

Plaintiff  and  defendants  are  owners  of  farm  lands  in 
the  Platte  valley  in  Bohemia  precinct,  Saunders  county. 
The  Platte  river  at  this  point  flows  from  west  to  east, 
the  general  slope  of  the  valley  being  toward  the  east. 
"Kunesh  Hollow"  is  one  of  the  outlets  from  the  bluffs 
overlooking  the  valley  at  this  point,  and  drains,  in  round 
numbers,  1,000  acres  of  land.  Its  mouth  is  upon  the  land 
owned  by  defendant- Kavan.  The  general  direction  of  this 
hollow  is  to  the  northw^est.  Prior  to  1884,  when  the  Platte 
valley  was  reached  the  water  ceased  to  flow  in  a  solid 
stream  and  became  diffused  and  spread  out  over  the  sur- 
face of  the  adjoining  lands,  all  of  which  seem  to  have 
been  more  or  less  low  and  flat.  In  1884  some  of  the  de- 
fendants and  the  ancestors  of  the  others  met  at  the  house 
of  Kavan  and  entered  into  an  agreement  for  the  construc- 
tion of  a  ditch  to  prevent  the  w  aters  when  leaving  Kunesh 
Hollow  from  flowing  to  the  north  and  east.  In  doing  so 
they  scraped  or  scooped  out  the  channel  which  had  been 
made  by  the  water  before  becoming  diffused,,  and  then  dug 
a  ditch  from  four  to  six  feet  deep  and  about  the  same  in 
52  "     •'    - 


770  NEBRASKA  REPORTS.  [Vol.  86 


Shavlik  T.  Walla. 


I 


width  at  the  bottom,  and  12  to  14  feet  wide  at  the  sur- 
face, northwesterly  across  the  land  of  defendant  Kavan, 
and  thence  due  west  on  the  line  between  the  lands  of  de- 
fendants Kavan  and  Philip  Walla  to  a  point  about  20 
rods  east  of  the  west  line  of  said  defendants,  and  the  same 
(Ui  tanc(*,  i)liis  the  width  of  a  public  road,  east  of  the  north- 
east corner  of  plaintiff's  land.  Upon  reaching  the  last 
named  j)oint  an  outlet  was  made  for  the  w^ater  in  a 
northerly  or  northwesterly  direction  intoa  large  marsh 
upon  the  land  of  defendant  AValla.  Prior  to  or  contem- 
poraneously with  the  ccmstrnction  of  this  ditch,  defend- 
ants  filh'd  uj)  another  short  ditch  which  had  been  pre- 
viously diii^  from  the  mouth  of  Kunesh  Hollow  due  north. 
If  the  wat(»r  from  Kunesh  Hollow  w^ere  permitted  to  flow 
through  this  last  named  ditch,  it  would,  after  leaving 
such  ditch,  vscatter  over  the  lands  of  some  of  the  defend- 
ants, and  find  its  wav  in  an  easterlv  direction  to  the 
Platte  river.  Ihit,  when  caused  to  run  through  the  first 
named  ditcli  into  the  marsh  on  defendant  Walla's  land, 
the  land  of  defendants  would  be  relieved  of  any  danger  of 
flooding  except  upon  occasions  when  the  water  w^ould 
come  down  Kum\sh  Hollow  in  such  volume  as  to  overflow 
the  banks  of  the  ditch,  which,  w'e  tiike  it,  seldom  occur- 
red. As  the  land  on  the  hillsides  of  Kunesh  Hollow  be- 
came cultivated  more  and  more,  the-  soil,  with  each  suc- 
ceeding freshet,  would  be  carried  down  through  the  ditch 
and  deposited  in  tlie  nmrsh  on  Walla's  land.  The  result 
of  tliis  was  that  eventually  the  marsh  referred  to  became 
entirely  filk^d  and  covered  with  a  rich  soil,  so  that  what 
had  at  one  time  been  a  valueless  marsh  became  a  fertile 
fic^ld.  Defendants  failed  and  neglected  to  keep  the  ditch 
cleane:l  out,  the  evidence  showing  that  during  all  the 
years  from  18S4  down  to  the  time  of  the  trial  they  had 
attempted  to  clean  it  out  but  once,  and  then  only  partially 
performed  the  work.  As  a  result  the  ditch,  and  particu- 
larly the  west  end  of  it,  as  well  as  the  marsh  referred  to, 
have  filled  up  so  that,  for  the  last  three  or  four  years  be- 
fore  tlie  commencement  of  this  suit,   w^ater   from    the 


I 


Vol.86]  JANUARY  TERM,  1910.  771 


ShavlUt  V.  Walla. 


Kunesh  Hollow  for  the  first  time  overflowed  plaintiff's 
land,  causing  him  more  or  less  damage.  Plaintiff  brought 
this  suit  to  enjoin  defendants  from  gathering  and  empty- 
ing the  w'ater  drained  by  said  Kunesh  Hollow  upon  plain- 
tiff's land,  and  from  maintaining  and  using  the  ditch  re- 
ferred to,  and  for  a  decree  ordering  that  said  ditch  be 
filled  up,  and  that  defendants  be  compelled  to  take  care 
and  dispose  of  surface  w^aters  drained  by  said  Kunesh 
Hollow  so  that  plaintiff  should  not  be  damaged  thereby, 
and  for  his  damages  already  suffered  in  the  sum  of  f  150. 
For  answer  defendants  deny  all  allegations  in  plaintiff's 

petition,  and,  further  answering,  aver  that  plaintiff's  land 
is  a  natural  sink,  into  which  surface  water  from  surround- 
ing lands  to  the  south,  east  and  west  have  drained  from 
time  immemorial;  that  a  certain  ditch  dug  by  plaintiff 
himself  caused  and  facilitated  the  gathering  of  waters 
upon  his  land,  and  that  plaintiff's  cause  of  action,  if  any, 
is  barred  by  the  statute  of  limitations.  The  reply  is  a 
general  denial. 

After  both  sides  had  rested,  by  agreement  of  the  par- 
ties, the  trial  judge,  in  company  with  the  parties  and 
their  counsel,  visited  the  locality  and  viewed  the  ditch  and 
its  surroundings.  This  adds  great  weight  to  the  court's 
findings.  In  a  very  full  and  able  opinion,  filed  in  the  case, 
the  trial  court  says:  "From  this  view  it  appears  to  the 
court  that  in  a  state  of  nature  there  w^as  what  may  be 
called  a  hogback  or  w' haleback,  extending  northwest  across 
the  Kavan  land.  This  little  rise  in  the  natural  surface 
of  the  giM)und  formed  a  watershed  which  turned  the  flood 
waters  to  the  west  and  to  the  east.  In  extending  the 
ditch  to  the  northwest  the  projectors  seem  to  liave  chosen 
the  crest  of  this  so-called  whaleback  and  dug  their  ditch 
upon  it  and  carried  it  along  to  the  north  line  of  the  Kavan 
eighty,  where  it  turns  west.  This  is  very  a[)i)arent  at  tlie 
point  where  the  line  of  the  Northwestern  railroad  crosses 
the  ditch,  near  the  north  line  of  the  Kavan  eighty.  At 
this  point  it  is  shown  in  the  evidence,  and  is  very  mani- 
fest ui)on  a  view  of  the  place,  that  the  water  which  over- 
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flows  the  ditch  at  that  point  flows  both  to  the  east  and 
to  the  west.  Water  leaving  the  ditch  on  the  west  side 
runs  west  to  the  land  of  the  plaintiff,  and  water  leaving 
the  ditch  on  the  east  side  runs  east  to  the  land  of  other 
of  tlie  defendants.  ♦  ♦  ♦  While  nearly  all  of  the  de- 
fendants' witnesses  testify  that  the  water  ran  northwest 
before  the  ditch  was  dug,  still,  none  of  them  testify  that 
it  reached  the  land  of  the  plaintiff  at  that  time.  There  is 
a  sharp  conflict  as  to  whether  the  water  turned  east  after 
coming  out  of  the  bluffs  through  Kunesh  Hollow,  or 
whether  it  continued  northwest.  When  the  matter  is  con- 
sidered in  all  of  its  bearings,  it  is  not  very  material  which 
set  of  witnesses  is  in  the  right  in  this  contention.  All 
admit  that  it  did  not  reach  the  plaintiff's  land.  This  is 
tlie  material  point  in  controversy.     It  must  be  apparent,  i 

however,  that  a  great  portion  of  this  water  must  have 
followed  tlie  natural  fall  of  the  Platte  river  to  the  east, 
which  fall  is  about  seven  feet  to  the  mile.  Otherwise  the 
defendants  Cippera,  Hajek  and  Walla,  living  from  a  half 
mile  to  two  miles  east,  would  have  had  no  interest  in  con- 
structing the  ditch  to  prevent  the  water  from  going  in  that 
very  direction.  This  fact  is  obvious  to  any  one  who  ex- 
amines the  ground,  even  at  this  late  day.  This  water  was 
conducted  northwest  and  then  west  for  some  purpose. 
The  only  reasonable  purpose  of  these  defendants  in  in- 
curring the  great  expense  of  constructing  the  ditch  to  so 
conduct  the  water  was  to  prevent  it  from  turning  east 
after  coming  out  of  the  hills,  and  overflowing  their  own 
lands.  The  defendants  joined  together  and  constructed 
the  ditch  and  gathered  the  flood  waters  into  it,  and  con- 
veyed the  water  to  the  swamp  in  the  Walla  land  as  be-  f 
fore  described.  Then,  when  the  Walla  land  filled  up  so 
that  it  will  receive  no  more  water,  the  defendants  elect  to 
practically  abandon  their  enterprise,  and  allow  the  water 
conducted  by  their  efforts  to  this  point  to  take  care  of 
itself,  and  to  flow  out  of  the  ditch  over  the  field  of  Kavan 
and  upon  the  plaintiff's  land."    This  resume  hj  the  court 
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tells  the  whole  story  and  renders  any  further  discussion 
of  the  evidence  superfluous. 

Defendants  contend  that  this  water  was  surface  water, 
and  seek  to  shield  themselves  behind  the  rule  tliat  surface 
water  is  a  common  enemy,  and  that  they  had  a  riglit  to 
dispose  of  this  surface  water  as  was  done.  This  question 
has  been  well  settled  in  this  state.  In  Todd  v.  York 
County,  72  Neb.  207,  following  Fremont,, E.  &  M.  Y.  R. 
Co.  V.  Marley,  25  Neb.  138,  we  held:  "An  owner's  right 
to  discharge  surface  water  from  his  premises  does  not 
extend  so  far  as  to  permit  him  to  collect  it  in  a  volume 
and  by  means  of  an  artificial  channel  discharge  it  upon 
another's  land,  contrary  to  the  natural  Course  of  drain- 
age, to  the  latter's  damage  and  detriment."  Yet  this  is 
just  what  the  defendants  in  the  case  at  bar  have  done. 

Defendants  must  also  fail  in  their  attempt  to  shield 
themselves  behind  the  statute  of  limitations.  In  Chicago, 
R.  L  d  F.  R,  Co.  V.  Andreesen,  62  Neb.  456,  we  held: 
"The  riglit  to  danmges  for  an  obstruction  of  a  stream  by 
an  insufficient  culvert  or  drain  does  not  accrue  when  the 
railroad  is  built,  but  when  the  overflow  actually  results/' 
In  the  opinion  we  said:  "A  man  has  no  right  to  antici- 
pate an  injury  from  the  probable  negligence  of  some  one 
else.  The  statute  of  limitations  does  not  run  until  the 
injury  has  been  actually  received.  Plaintiff  had  no  right 
to  sue  defendant  until  defendant  injured  him  by  a  negli- 
gent act.  His  right  of  action  did  not  accrue  in  this  case 
until  his  land  had  been  overflowed;  hence  the  statute  of 
limitations  would  run  from  the  date  of  the  overflow  of  the 
land,  and  not  from  the  date  of  the  completion  of  defend- 
ant's railroad."  In  the  case  at  bar,  plaintiff  could  not 
have  maintained  an  action  against  defendants  until  he 
suffered  damage  as  the  result  of  their  wrcmgful  act.  He 
was  not  bound  to  anticipate  that  they  would  neglect  their 
ditch  and  permit  it  to  fill  up  with  the  accumulation  of 
years  until  the  bottom  of  the  ditch  was  practically  on  a 
level  with  the  adjoining  lands,  nor  that,  when  the  swami) 
on  Walla's  land  became  filled  up  so  that  it  would  no 
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longer  serve  as  a  receptacle  for  the  surplus  water,  de- 
fendants would  not  resort  to  other  means  to  avoid  caus- 
ing liini  damage. 

Defendants  further  contend  that  plaintiff  does  not  in 
his  petition  allege  negligence  in  the  construction  of  the 
ditch.  We  think  the  trial  court  very  aptly  met  that  con- 
tention in  the  following  language:  "It  is  contended  by 
tlie  defendants  tliat  because  negligence  is  not  alleged  or 
proved  plaintiff  cannot  maintain  his  action.  True,  it  is 
not  alleged  in  the  bill  for  the  injunction  that  the  ditch 
was  negligently  constructed.  This  we  cannot  conceive  to 
be  necessary  unde^r  the  facts  proved  in  this  case.  What 
possible  difference,  in  law,  can  it  be  whether  the  water 
was  negligently  conveyed  upon  the  plaintiff's  land,  or 
wliether  the  object  was  very  carefully,  but  deliberately, 
achieved?  If  a  man  might  be  liable  if  he  negligently  drive 
his  team  and  wagon  upon  a  foot  passenger,  would  it  be 
seriously  ccmtended  that  he  would  not  be  liable,  if  he 
deliberately  and  intentionally  accomplished  the  act?  We 
think  not."    We  also  think  not. 

After  considering  all  of  the  evidence,  the  court  awarded 
plaintiff*  $100  damages.  This  allowance  we  think  was 
fully  justified  by  the  evidence.  The  decree  must^  how- 
ever, be  modified.  It  adjudges  that  the  defendants  who 
have  appealed  "be,  and  they  and  each  of  them  hereby  are, 
perpetually  restrained  and  enjoined  from  maintaining 
and  using  the  said  ditch  constructed  by  them  descril>ed  in 
paragraph  9  of  plaintiff's  petition,  and  these  said  defend- 
ants, and  each  of  them,  Iiereby  are  commanded  to  till  up 
the  said  ditch,  and  they,  ftnd  each  of  them,  are  further 
<'ommanded  and  ordered  to  place  and  make  the  outlet  of 
Kunesh  Hollow  in  the  same  condition,  as  nearly  as  may 
be^  as  it  was  before  they  constructed  the  said  ditch  com- 
plained of  and  describe»d  in  paragraph  9  of  plaintiff's  peti- 
tion, and  these  defendants,  and  each  of  tliem,  are  further 
commanded  and  ordered  to  remove  ^11  earth,  filling  and 
obstructi<ms  phiced  by  them  in  and  along  the  outlet  to 
said  Kunesh  Hollow,  and  particularly  that  part  of  the 


«■ 


Vol.  86]  JANUARY  TEEM,  1910.  775 


Bftker  r.  State. 


outlet  of  said  hollow  that  formerly  ran  in  a  northeast- 
erly dire<?tion,  and  tliese  said  defendants,  and  each  of 
them,  are  hereby  further  commanded  and  ordered  to  so 
take  care  of  the  flood  waters  of  said  Kunesh  Hollow,  and 
to  so  provide  for  the  outlet  for. said  waters,  that  said 
flood  waters  shall  not  flow  upon  or  over  or  damage  the 
lands  of  the  plaintiff."  We  think  this  imposes  upon  de- 
fendants too  great  a  burden  in  two  particulars :  ( 1 )  They 
should  not  be  compelled  "to  fill  up"  the  entire  ditch.  If 
they  take  the  proper  steps  to  prevent  the  water  from 
flowing  through  it,  whether  by  filling  or  by  any  other 
method  which  will  accomplish  that  end,  they  will  do  all 
that  plaintiff  has  a  right  to  demand.  (2)  If  they  take 
such  steps  as  will  restore  the  outlet  of  Kunesh  Hollow  to 
"the  same  condition,  as  nearly  as  may  be,  as  it  was  before 
they  constructed  the  said  ditch",  they  will  do  everything 
that  the  law  requires.  They  should  not  be  burdened  with 
the  further  duty  of  so  taking  care  of  the  flood  waters  of 
Kunesh  Hollow  that  said  w^aters  shall  never  flow  upon  or 
over  plaintiff's  land.  If  the  conditions  are  restored  to 
their  normal  state,  .and  some  of  the  flood  waters  should 
eventually  reach  plaintiff's  land  and  damage  him  without 
their  fault,  defendants  would  not  be  responsible  therefor. 
As  thus  modified,  the  decree  of  the  district  court  is 
affirmed. 

Affirmed  as  modified. 


Charles  J.  Baker  v.  State  of  Nebraska. 

Filed  May  5, 1910.    No.  16,522. 

1.  Bigamy:  Information:  Sufficiency.  In  a  prosecution  for  bigamy, 
the  aUegation  in  the  information  that  the  defendant  married  a 
person  named  at  a  specified  time  and  place,  and  then  and  there 
had  the  said  (naming  her)  for  his  wife,  is  a  sufficient  allegation 
of  the  first  marriage,  without  the  further  allegation  that  the 
parties  then  had  "a  legal  right  to  marry." 
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2. :     Evidence:     Prejudiciax    Error.      In     a    prosecution     for 

bigamy,  when  it  appears  that  the  first  wife  is  still  living,  it  is 
erroneous  to  exclude  evidence  offered  by  defendant  tending  to 
show  that  prior  to  his  second  marriage  he  was  credibly  informed 
that  his  first  wife  had  obtained  a  divorce,  and  that  he  had  suffi- 
cient reason  to  believe  and  did  believe  the  information  so  re- 
ceived, and  relied  thereon  in  good  faith. 

Error  to  the  district  court  for  Cass  county.     Leander 
M.  Pembertox,  Ji'DGE.    Reversed, 

A.  N.  Snlliran,  for  plaintiff  in  error. 

William  T.  Thompson,  Attorney  Oeneral,  and  George 
W.  Ayi'es,  contra, 

Sedgwick,  J.  ' 

The  defendant,  who  is  the  plaintiff  in  error  here,  was 
convicted  of  the  crime  of  bigamy  in  the  district  court  for 
Cass  county.  It  was  charged  in  the  information  that  ^'on 
or  about  the  22d  day  of  May,  A.  D.  1883,  in  the  county  of 
Lake,  in  the  state  of  Ohio,"  the  defendant  *'did  then  and 
there  marry  one  Abigal  L.  Shaw,  and  her,  the  said  Abigal 
L.  Shaw,  then  and  there  had  for  his  wife,  and  *•*  * 
being  so  married  to  the  said  Abigal  L.  Sliaw,  as  aforesaid, 
afterwards  and  during  the  life  of  the  said  Abigal  L. 
Shaw,  his  wife",  did  marry  one  Lillian  L,  Vroman. 

1.  It  is  first  contended  that  the  information  is  insuflS- 
cient  in  that  it  "does  not  allege  that  the  parties  to  the 
first  marriage  had  any  legal  right  to  marry."  There  has 
been  some  conflict  in  the  authorities  as  to  the  manner  of 
alle«4ing  the  first  marriage  in  prosecutions  for  bigamy, 
particularly  with  regard  to  the  formality  with  which  tlie 
particulars  of  such  marriage  should  be  set  forth  in  the 
information.  Few  courts  have  gone  so  far  as  to  hold  that 
it  is  necessary  to  allege  specifically  that  the  first  marriage 
was  a  legal  one.  In  Kopke  v.  People,  43  Mich.  41,  the 
court,  by  Campbell,  J.  Siiid:  "An  averment  setting  out 
the  first  marriage  must  be  presumed  to  intend  a  lawful 
marriage,  and  the  prosecution  must  prove  one."     This 
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view  of  the  law  has  been  practically  adopted  in  this  state. 
Hills  V,  Hiate,  61  Neb.  589.  We  think  that  this  holding 
is  well  supported  by  the  authorities,  and  the  objection, 
therefore,  to  the  information  is  not  well  taken. 

2.  The  defendant  testified  in  his  own  behalf,  and  was 
asked  by  his  counsel  whether  he  had  received  a  letter 
from  his  daugliter  in  regard  to  his  wife  having  obtained 
a  divorce.  Upon  objection  he  was  not  allowed  to  answer 
this  question,  and  tliereupon  he  offered  to  prove  by  his 
own  testimony  that  after  he  and  his  first  wife  liad  sepa- 
rated, and  while  he  was  living  in  Nebraska  and  his  wife 
was  living  in  Ohio,  lie  received  a  letter  from  his  daughter, 
who  was  also  living  in  Ohio,  in  which  she  informed  the 
def(»ndant  that  his  wife  had  obtained  a  divorce.  He  also 
offered  to  prove  that  he  relied  upon  the  information  so 
obtained  and  believed  that  it  was  true,  and  that  tlie  let- 
ter in  question  had  been  destroyed.  There  Avere  some 
informalities  in  making  these  offers,  and  perhaps  there 
were  technical  reasons  that  might  have  justified  the  court 
in  sustaining  the  objection  to  the  questions  and  offers. 
No  matters  of  that  kind,  however,  are  now  insisted  upon 
by  the  state,  and  upon  the  whole  record  it  would  seem 
that  the  court  intended  to  exclude  all  evidence  of  aiiv 

I.' 

information  to  the  defendant  that  his  wife  had  procured 
a  divorce,  or  that  the  defendant  had  ground  to  believe 
and  did  believe  that  the  marriage  relation  had  been  dis- 
solved. 

When  a  defendant  is  on  trial  charged  with  a  crime  and 
offers  evidence  tending  to  prove  a  defense  which  would 
require  his  acquittal  of  the  crime  charged,  the  court  can- 
not exclude  such  evidence  on  the  ground  of  its  weakness 
or  insufficiency.  It  is  not  the  .province  of  the  court  to 
determine  that  the  evidence  offered  by  the  accused  is 
weak  and,  if  received,  would  not  be  sufficient  to  prove 
the  point  to  which  it  is  directed.  The  jury  must  pass 
upon  the  weight  and  sufficiency  of  the  evidence;  and  if 
the  evidence  is  competent  and  tends  to  prove  a  fact 
which,  if  established,  would  constitute  a  defense,  it  must 


"'8  NEBRASKA  REPORTS. 


[Vol.  86 


Bnker  t.  State 


be  rmMvtd  «nd  .s„l.,„ittod  to  the  jury  with  proper  in- 
str„.t,ons.  TI.P  trial  court  having  excluded  eviden<-e 
tending;  to  sl.ow  tliat  the  defendant  had  rea.^on  to  Mieve 
mul  <1„1  helieve  that  his  former  wife  had  been  divorced, 
the  (juestmn  i.s  whether  the  statute  is  al.s,dute  and  ad- 
iHits  of  no  defcM.se  where  there  has  been  a  second  mar- 
na^'^  exc.pt  the  defense  that  the  former  wife  was  dead 
or  in  fn.t  divorced  hefore  the  .second  marriage 

If  one  of  the  married  parties  dies  or  there  is  a  legal 
d-voive,  the  survivor  thereby  becomes  single,  and  under 
our  laws  has  the  .same  right  to  contract  marriage  that  he 
bad   to  contract  his  first   marriage.    The  question   pre- 
sented Ks,  whether,  if  one  is  mistaken  in  regj,rd  to  the 
de..th  or  divorce  of  his  wife,  and  acting  under  that  mis- 
take contracts  a  stHcnd  marriage,  the  .statute  is  absolute 
am    hc^  .s  gcnlty  of  crin.e  without  regard  to  the  grounds 
of  IMS  hel.ef  or  his  good  faith  in  contracting  the  se<-»nd 
nm,Tmg,^     In  /fn,„olds  v.  mate,  58  Neb.  49,  the  infor- 
mattou  charged  that  the  defendant  was  married  to  one 
Jeiune  lord   in   18!)5,  and  in  1897  was  maiTied  to  one 
l^iJ^siie  (  aulk.     One  of  the  principal  questions  considered 
m  the  case  was  whether  there  was  a  valid  marriage  with 
Jemne  Lord.     It  was  shown  that  Jennie  Ford  was  mar- 
ried to  Lrank   Ford  in   1884,  and,  of  course,   if  Frank 
Iu,rd  was  Inuig  at  the  time  of  her  alleged  marriage  with 
thc^  defendant  she  could  not  then  become  the  wife  of  the 
defendant.     Upon  the  trial  she  was  allowed  to  testify 
that  she  had  received  a  letter  from  some  one  in  Kan-sa's 
(  ity  n.form.ng  her  of  the  death  of  the  said  Frank  Ford 
The  trial  court  denic^d  the  motion  to  strike  out  this  evi- 
denc-e,  and  in  the  opinion  of  this  court  it  was  stated  that 
the  motion  should  have  been  sustained.    This  court  said- 
The  witness  was  not  on  trial;  her  intent,  whether  crim- 
inal or  Minoc-cMit,  was  not  in  issues  and,  therefore,  her  be- 
lief touching  the  contents  of  the  letter  was  wholly  im- 
material "     Some  of  the  language  u«ed  in  that  opinion 
was  qmte  appropriate  to  the  question  there  being  dis- 
cu.ssed,  but  wh.dly  irrelevant  to  the  question  now  under 
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consideration.  By  the  second  paragrai)h  of  the  syllabus 
the  question  presented  in  this  case  was  specially  re- 
served, and  not  decided. 

Under  statutes  like  ours  the  authorities  are  not  entirely 
in  harmony.  The  statute  of  Alabama,  like  ours,  made  it 
criminal  for  any  person  having  a  former  wife  or  husband 
to  marry  another  in  that  state.  It  made  an  excepticm  in 
favor  of  one  who  has  procured  a  decree  of  divorce,  "the 
decree  allowing  him  or  her  to  marry  again",  and  an  ex- 
ception like  ours:  "Any  person  wlio,  at  the  time  of  the 
second  marriage,  did  noj;  know  his  or  her  former  Iiusl)and 
or  wife  was  living,  if  such  husband  or  wife  had  been 
absent  for  the  last  five  years  preceding  such  marriage." 
Under  that  statute  the  court  held  (Jones  v.  Stafr,  67 
Ala.  84)  that  "the  only  criminal  intent,  which  is  of  the 
essence  of  the  offense,  is  the  intent  to  marrv  the  second 
time,  not  knowing  the  husband,  who*  had  been  absent 
only  one  year,  to  be  dead",  and  the  court  said  in  tlie 
opinion:  "Whoever  marries  the  seccmd  time,  having  a 
former  husband  or  wife  living,  absent  for  a  less  period 
than  five  years,  violates  the  statute,  and  is  subject  to 
punishment."  The  opinion  quotes  from  and  ai)pareutly 
follows  Common loealth  v.Mash,  7  Met.  (Mass.)  472. 

In  State  v.  Zichfeld,  23  Nev.  304,  62  Am.  St.  Hep.  800, 
the  court  quoted  from  the  language  of  Shaw,  C,  J.,  in 
Gommonvrcalth  v.  Mash,  apparently  with  approval,  as 
follows:  "Whatever  one  voluntarily  does,  he,  of  course, 
intends  to  do.  If  the  statute  has  made  it  criminal  to  do  anv 
act  under  peculiar  circumstances,  the  party  voluntarily 
doing  that  act  is  chargeable  with  the  criminal  intent  of 
doing  it."  The  Nevada  court,  however,  was  not  then 
considering  the  point  herein  discussed.  The  questions 
before  the  court  in  that  case  were,  whether  a  marriage 
is  valid  although  the  statutory  provisions  in  regard  to 
solemnization  have  not  been  complied  with,  and,  can 
married  persons  divorce  themselves  by  their  contract  for 
that  purpose.  The  case  therefore  does  not  afford  much 
assistance  in  determining  the  present  question.  - 
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In  Commouwcdltli  v.  Manh,  7  Met.  (Mass.)  472,  the 
trial  court  instmcted  the  jury  "that  the  defendant's  ig- 
norance that  her  said  luisband,  Peter  Mash,  was  alive, 
and  her  honest  belief  that  he  was  dead,  constituted  no  \ 

legal  defense."  The  facts  in  this  case  are  briefly  stated 
in  the  oi)inion  by  ilr.  (;!hief  Justice  Shaw,  who,  in  re- 
ferring to  the  instruction  of  the  trial  court,  said:  "The  i 
rule,  as  thus  laid  down,  in  effect  was,  that  a  woman  whose 
husband  suddenly  left  her  without  notice,  and  saying, 
wlien  he  went  out,  that  he  should  return  immediately, 
and  who  is  absent  between  three  and  four  years,  though 
she  liave  made  imjuiry  after  him,  and  is  ignorant  of  his 
being  alive,  but  honestly  believes  him  to  be  dead,  if  she 
marries  again,  is  guilty  of  polygamy."  The  eminent  chief 
justice  then  stated  the  substance  of  the  statute  defining 
the  crime,  and  declared  the  law  of  that  state,  as  follows: 
"It  appears  to  us,  that  in  a  matter  of  this  importance,  so 
essential  to  the  i)eace  of  families  and  the  good  order  of 
'  society,  it  was  not  the  intention  of  the  law  to  make  the 
h*gality  of  a  second  marriage,  whilst  the  foruier  husband 
or  wife  is  in  fact  living,  depend  upon  ignorance  of  such 
absent  party's  being  alive,  or  even  upon  an  honest  belief 
of  such  i)erson's  death.  Such  belief  might  arise  after  a 
very  short  absence.  But  it  appears  to  us  that  the  legis- 
lature intended  to  prescribe  a  more  exact  rule,  and  to 
declare,  as  law,  that  no  one  should  have  a  right,  upon 
such  ignorance  that  the  other  party  is  alive,  or  even  upon 
such  honest  belief  of  his  death,  to  take  the  risk  of  marry- 
ing again,  unless  such  belief  is  confirmed  by  an  absence 
of  seven  years,  with  ignorance  of  the  absent  party's  being 
alive  within  that  time.  It  is  analogous  to  other  provis- 
ions and  rules  of  law,  by  wiiich  a  continued  absence  of 
a  person  for  seven  years,  without  being  heard  of,  will 
constitute  a  presumption  of  his  death."  The  liistory  of 
the  enactment  of  their  statute  is  given,  and  the  con- 
clusion resiched  is  based  upon  the  intenti(m  of  tlie  legis- 
lature in  enacting  the  law,  and  this  intention  is  derived, 
to  some  extent  at  least,  from  changes  made  in  the  pro- 
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posed  legislation  while  the  matter  was  under  considera- 
tion by  the  legislature.  The  law  so  announced  is  con- 
trary to  tlie  rule  finally  established  in  England  after 
much  consideration  and  debate.  The  reputation  and  rec- 
ognized ability  of  the  renowned  author  of  that  opinion 
h^ve  undoubtedly  had  much  influence  with  those  Ameri- 
can courts  Avho  have  followed  tlie  rule  there  laid  down.  It 
is  to  be  noticed  that  the  judgment  in  that  case  was  never 
enforced  against  the  defendant.  The  court  did  not  pass 
sentence  upon  the  defendant,  but  took  a  recognizance  for 
her  appearance  at  court  at  a  future  day.  In  the  mean- 
time she  obtained  a  full  pardon  from  tlie  governor,  and 
pleaded  that  pardon  in  bar  of  sentence,  and  the  court 
thereupon  ordered  her  discharge.  In  this  way  the  court 
and  the  governor  accomplished  that  which  it  seems  the 
legislature  should  have  done,  but  neglected  to  do. 

In  a  recent  case  the  court  of  that  state  felt  compelled 
to  follow  the  decision  in  Cotnmon wealth  v.  Mash,  supra, 
because  it  had  "been  since  acted  upon  as  a  part  of  our 
system  of  law  regulating  marriages,  and  controlling 
persons  contemplating  nuirriage",  and  the  court  further 
said:  "If  the  reasons  which,  after  much  difference  of 
opinion,  have  led  to  the  final  declaration  in  England, 
that  an  honest  and  reasonable  belief  in  the  death  of  the 
former  wife  or  husband  is  a  good  defense  to  a  prosecu- 
tion for  polygamy,  should  be  dealt  with  here,  it  should  be 
by  that  department  of  the  government  which  has  the 
lawnmking  power."  Commonvjcalth  v.  Haydcn,  163 
Mass.  453,  47  Am.  St.  Hep.  468. 

Tlie  questi(m  being  still  undetermined  in  this  state, 
we  feel  at  liberty  to  examine  the  reasons  given  by  courts 
holding  a  different  doctrine.  In  Texas  the  matter  seems 
to  be  determined  by  the  provisions  of  their  criminal  code. 
"If  a  person  laboring  under  a  mistake  as  to  a  particular 
fact  shall  do  an  act  which  would  otherwise  be  criminal, 
he  is  guilty  of  no  offense.  ♦  ♦  ♦  The  mistake  as  to 
fact  which  will  excuse,  under  the  preceding  article,  must 
be  such  that  the  person  so  acting  under  a  mistake  would 
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have  been  excuaabte  had  his  conjecture  as  to  the  fact  been 
correct;  and  it  must  also  be  such  mistake  as  does  not 
arise  from  a  want  of  proper  care  on  the  part  of  the  per- 
son committing  the  offense."  Watson  v.  State,  13  Tex. 
App.  76.  In  that  case  it  was  held  unnecessary  to  define 
in  an  instruction  what  is  meant  by  proper  care,  and  that 
an  incorrect  definition  would  require  a  reversal  of  the 
judgment. 

In  Indiana  the  law  is  stated  to  be  that,  "in  a  prosecu-  9 

tion  for  bigamy,  it  is  i)roper  to  charge  the  jurj-  tliat  if  ^ 

they  beli(»ve  from  the  evidence  that  the  defendant  had 
lK»en  informed  that  his  wife  had  been  divorced,  and  that 
lie  had  used  due  care,  and  made  due  inquiry,  to  ascertain 
the  truth,  and  liad,  considering  all  the  circumstances, 
reason  to  ])elieve,  and  did  believe,  at  the  time  of  his 
s(H*ond  marriage,  that  his  former  wife  had  been  divorced 
from  him,  then  they  should  find  for  the  defendant." 
Squire  v,  Si(ti(\  40  Ind.  459.  In  Bishop,  Statutory  Crimes 
(3d  ed. )  the  subject  is  discussed  and  the  conclusi(m  of 
the  discussion  is  given  in  these  words  (sec.  596a)  :  "He 
is  to  be  judged  by  tlie  rule  of  the  unwritten  law,  which 
|M»rvades  tlie  entire  system  of  our  criminal  jurisprudence, 
tliat,  in  the  absence  of  carelessness  or  other  fault,  men 
are  exem])t  from  criminal  liability  who  act  uprightly  on 
what  api)ear  to  tliem  to  be  the  facts,  equally  Avhen  the 
apx)earances  are  found  afterwards  to  be  false  as  when 
tliev  are  true.''  In  a  note  to  the  above  section  the  au- 
thor  says:  ^'The  questicm  has  been  a  good  deal,  muddled 
in  some  of  the  cases."  In  this  note  some  of  the  cases  are 
referred  to  in  wliich  the  defendant  was  held  guilty  under 
sucli  circumstan(*es,  and  in  criticising  these  cases  it  is 
said :  "It  is  to  be  furtlier  noted  of  them,  as  circumstances 
not  inspiring  confidence  in  tlieir  conclusions,  that  the 
judges  seemed  utterly  oblivious  to  the  familiar  rule  of 
statutory  interjjretatitm,  ♦  ♦  ♦  that  legislative  acts 
are  to  be  construed  in  connection  with,  and  as  limiting 
and  limited  by,  the  unwritten  law.  And,  looking  only 
at  the  statute,  as  they  should  not,  and  taking  no  cogniz- 
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ance  of  the  doctrines  of  the  common  law,  which  they 
should,  they  were  so  confident  in  their  own  Hiii>erior  wis- 
dom as  to  refuse,  to  convicted  men,  the  boon  of  laying  the 
question  before  the  judges  in  banc,  though  they  knew 
that  other  judges  were  of  opinion  contrary  to  their  own. 
A  frame  of  mind  like  this  is  not  judicial."  In  regard  to 
the  case  of  Com  monwealth  v.  HI  ashy  supra,  and  in  regard 
to  the  rule  there  announced,  it  is  said:  *M5ut  this  sort  of 
doctrine  appears  not  to  prevail  to  any  considerable  ex- 
tent in  our  other  states." 

It  is  true  that  crimes  against  the  marriage  relation 
are  dangerous  to  the  peace  of  society  and  injuricms  to 
the  morals  of  the  people.  Bigamy  is  a  crime  severely 
punished  by  the  laws  of  all  civilized  states.  It  destroys 
the  happiness  of  families  and  social  order;  it  places  the 
stigma  of  illegitimacy  upon  innocent  chihlren;  it  com- 
plicates and  prevents  the  regular  descent  of  property, 
and  deprives  the  unoffending  of  their  rightful  inherit- 
ance. The  law  will  not  allow  its  penalties  to  be  evaded 
by  trifling  or  unsubstantial  excuses.  Divorces  are  mat- 
ters of  record.  These  records  are  for  the  inf.jrmaticm  of 
all  parties  interested.  A  certified  copy  of  the  decree  will 
resolve  all  doubts.  One  who  contemplates  a  seccmd  mar- 
riage on  the  faith  of  a  divorce  shimld  use  such  care  and 
precaution  as  the  great  importance  of  the  act  demands. 
If  he  has  had  a  former  wife  who  has  not  been  so  long 
abrent  and  unheard  of  as  that  the  law  presumes  her 
death,  he  will  not  be  justified  in  assuming  tlie  existence 
of  a  divorce  from  rumors,  or  from  statem(»nts  of  individ- 
uals who  have  no  special  means  of  knowledge.  No  lapse 
of  time  will  raise  a  presumption  of  divorce.  Substantial 
evidence  is  required  to  justify  such  a  comlusion.  But, 
as  stated  by  Mr.  Bishop,  when  a  man  is  mishHl  without 
his  own  fault  or  carelessness  concerning  facts,  and,  while 
so  mislc;!,  acts  as  he  would  be  justified  in  doing  were  the 
facts  as  he  believes  them  to  be,  he  is  legally  inno(*ent,  the 
same  as  he  is  innocent  morally.  1  Bishop,  Criminal  Law 
(8th  ed.)  sec.  303. 
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Tl-  'l-f  :.  ::nt  >h-»-:;«l  have  ti*-fD  allowed  U*  make  such 
J  r'»»f  :f  ■  '•  •-••"'•I.  an«L  iil»«»n  evideoi-e  lendinjr  to  sbow 
^i"  !i  a  i-.:«'']  I.,  tl.**  •jne<tinii  as  to  his  iDformati>m  and 
J  d  f;-'*'  .  T-  J*'  !>,  j*s  in  the  siifiirieiU'V  of  his  prrr^und  of 
"•*'  -f.  :-:."l  '^'  'X't*T  in  fi>«t  he  did  Iwdieve  that  the  ohlijrji- 
t'»  ji^  lif  ;  is  f  rrt^^-r  ii.arriase  had  liet^n  reiiiovetl  \iy  a  lepd 
.|  vi.r»-»-.  -!:•  ':!.!  l»*-  sM^iniiftd  tn  the  jury  with  prujter  in- 

I5#-<-.m:^-  of  t*.»^  errt»r  in  r«-ir;ir«l  to  this  evidence,  the 
j 'id::!.. •-lit  is  rt-vt'rs«-d  and  the  cause  remanded  for  further 
j.rt.Mt.'^Jii.*^. 

Keversed. 

Li7rn»x,  J.,  dissi'ntinjj  as  to  conclusion. 

I  have  no  fault  to  find  with  the  law  laid  down  in  the 
•»I  iiii«»n,  hut  it  sii'iiis  to  me  that  it  is  inapplicable  ti>  the 
facts  in  this  oa>e,  and  that  the  exclusion  of  the  oflFere<l 
tt'stiinoiiy  was  not  prejudicial.  The  evidence  shows  that 
ih-f«-nilant  was  iiiarrit*d  in  1n83,  and  lived  with  his  wife 

f«»r  25  vi-ars.     She  Inire  him  six  children,  Sa'c  of  whom 

■  ■ 

Were  liviii^r  at  the  time  of  the  trial.  The  family  home 
was  in  Ashtalnila.  Ohio.  Daker  and  his  wife  had  lived 
somewhat  uiiliaj»]»ily,  and  they  separated  some  time  in 
the  siiinnier  of  11M)S.  In  the  latter  part  of  Septemlx*r  or 
tlie  first  of  October,  1008,  he  left  Ashtabula,  where  his 
wife  and  familv  were,  and  came  to  his  brother's  home  in 
Niobrara,  Nebraska,  where  he  remained  until  about  the 
20th  of  DtM-eiiilier,  11)0S.  He  testifies  that  while  there  he 
reeeivfHl  a  letter  from  his  daujjhter  ifrs.  Knapp,  that  he 
burn<Hl  up  a  lot  of  letters,  and  presumes  that  letter  was 
amon«:st  tliose  he  burned.  lie  then  offered  to  prove  that 
he  sliowed  this  letter  to  his  brother  P>ank,  that  it  in- 
formed him  that  his  wife  had  obtained  a  divorce,  and  that 
the  information  was  believed  by  him  and  relied  upon  by  | 

him.  The  defense  also  offered  to  prove  by  Frank  Baker 
that  the  defendant*  received  such  a  letter,  that  he  read 
it,  that  it  contained  information  that  defendant  s  wife  had 
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obtained  a  divorce  in  Ashtabula.  These  offers  were  re- 
jected and  the  evidence  excluded. 

He  m«^rried  again  on  January  11,  a  few  days  more  than 
three  months  from  the  time  he  left  Ohio.  After  his  arrest 
he  stated  he  had  been  informed  by  a  lawyer  that  his  first 
marriage  was  not  legal,  and  that  it  was  unnecessary  to 
procure  a  divorce.  The  testimony  of  this  attorney  was 
offered  by  him,  and  received,  to  the  effect  that  he  had  told 
Baker  the  marriage  la,ws  of  Ohio,  as  to  the  marriage  of 
minors,  had  not  been  complied  with  at  the  time  of  the  mar- 
riage; but  he  also  testifies  he  told  him  that  his  wife  w^as, 
at  least,  a  common  law  wife,  and  that  his  advice  was 
that,  "to  clear  up  the  matter,  the  easiest  way  would  be  to 
get  a  divorce." 

The  case  stands  thus:  A  man  leaves  his  wife  and  family 
in  Ohio,  comes  to  Nebraska,  and,  in  about  three  months 
from  the  time  of  leaving,  marries  again.  His  wife  testi- 
fies that  after  he  came  w^est  she  wrote  to  him  for  money 
for  the  support  of  the  family,  and  this  is  not  disputed. 
Conceding  that  he  had  received  the  letter  from  his  daugh- 
ter, could  tliis  fact  change  the  legal  and  necessary  result 
of  the  undisputed  facts?  He  knew  that  his  wife  was  liv- 
ing in  Ashtabula,  and  that  the  expenditure  of  a  few  cents 
would  procure  him  information  from  the  proper  officer 
as  to  wiiether  a  divorce  had  been  granted.  The  time  was 
so  short  since  he  left  his  wife  that  he  was  not  justified  in 
blindly  accepting  such  a  statement,  even  if  made.  He 
made  no  attempt  to  ascertain  the  facts.  The  case  is  dif- 
ferent from  one  where  there  was  any  care  taken  or  any 
diligence  used,  or  where  there  could  be  any  well-grounded 
reason  for  such  a  belief.  There  can  be  no  doubt  that  the 
defendant  did  not  use  due  care,  because  the  proof  shows 
he  used  no  care  at  all,  and  made  no  inquiry,  and,  under 
all  the  authorities,  due  care  and  due  inquiry  are  essential 
to  such  a  defense.  It  has  been  w^ell  said  tliat  "no  man 
can  be  acquitted  of  the  responsibility  for  a  wrongful  act, 
unless  he  employs  the  means  at  command  to  mform  him- 
53 
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self.  Not  employing  such  means,  though  he  may  be  mis- 
taken, he  must  bear  the  consequences  of  his  negligence. 
If  he  relies  on  information  obtained  from  others,  he 
should  have  some  just  reason  to  believe  that  from  them 
he  could  obtain  information  on  which  he  may  safely  rely," 
If  the  evidence  had  been  received,  it  would  not  have  been  j 

erroneous  for  the  court  to  instruct  the  jury  that,  under 
the  circumstances  of  the  case,  it  did  not  constitute  a  de- 
fense. If  such  facts  as  tliose  offered  to  be  proved  con- 
stitute a  valid  defense  in  a  prosecution  for  bigamy,  then 
a  man  may  acquire  a  new  family  with  impunity  every  90 
days  if  he  only  testify  tliat  a  relative  within  90  days  from 
his  dei)arture  from  liis  wife  and  home  wrote  him  a  letter 
telling  liim  thiit  his  wife  had  received  a  divorce. 

I  think  that,  under  all  the  circumstances  shown,  the 
court  committed  no  error  in  excluding  this  testimony,  be- 
cause, even  if  established,  it  did  not  constitute  a  defense. 
Under  all  the  facts  proved,  I  think  that  the  sentence  is 
too  severe  and  should  be  reduced,  but  a  new  trial  should 
not  be  granted. 


TlioMAS   B.  liERR   ET   AL.,    APPELLANTS,   t.    WiLLIS  P.   MC- 

(^REARY  ET  AL.,  APPELLEES. 

Filed  Mat  6, 1910.    No.  16,596. 

Appeal:  Remand:  Finality  of  Judgment.  Wliere,  on  appeal  to  this 
court,  a  case  is  decided  upon  the  merits  and  a  mandate  issued 
to  the  district  court  commanding  it  to  enter  a  specific  judgment 
which  wiU  finally  dispose  of  all  the  matters  in  controversy  in 
said  case,  and  the  district  court,  in  obedience  to  said  mandate, 
enters  a  judgment  in  strict  conformity  therewith,  such  judgment 
is  final  and  cannot  be  superseded  or  appealed  from. 

Appeal   from   the  district   court   for  Adams  county: 
Harry  S.  Dungax,  Judge.     Appeal  dismissed. 

R,  A.  Batty  and  H,  F.  Favinger^  for  appellants, 

John  C.  Stevem  and  W.  P.  McCreary,  contra. 
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Per  Curiam. 

This  case  was  before  us  and  heard  and  decided  upon 
the  merits  April  24,  1909.  Kerr  v.  McCrcary,  84  Neb. 
315.  On  January  6,  1910,  we  modified  our  judgment,  and 
a  mandate  went  down  commanding  the  district  court  to 
modify  its  decree  "so  as  to  require  tlie  defendant  Mary 
B.  McCreary,  as  a  condition  of  the  relief  granted  to  her, 
to  pay  to  the  plaintiffs  the  am<mnt  bid  at  the  foreclosure 
sale,  with  simple  interest  thereon  at  7  per  cent,  per  an- 
num from  the  date  of  said  sale,  except  for  the  period 
during  which  the  plaintiffs  have  had  the  possession  of 
the  property,  and  that  she  shall  also  pay  plaintiffs  the 
amounts  they  have  paid  for  taxes  on  said  property,  with 
10  per  cent,  simple  interest  thereon  from  the  dates  such 
payments  were  made."  In  obedience  to  that  mandate, 
and  in  strict  conformity  tlierewith,  the  trial  court,  on 
February  10,  1910,  denied  the  request  of  plaintiffs  to  in- 
clude taxes  which  had  been  paid  by  their  grantor  prior 
to  his  conveyance  of  the  land  in  controversy  to  plaintiffs, 
and  entered  the  decree  now  complained  of.  This  con- 
stituted a  final  disposition  of  the  case,  as  commanded. 
On  February  14,  1910,  it  having  been  made  to  appear  to 
the  district  court  that  defendant  Mary  B.  McCreary  had 
complied  with  the  decree  of  that  court,  entered  upon  the 
mandate,  the  court  granted  said  defendant  a  writ  of  as- 
sistance to  place  her  in  possession  of  the  property  in  con- 
troversy. On  application  of  plaintiffs,  the  court  allowed 
a  supersedeas,  and  plaintiffs  filed  their  appeal  to  this 
court.  Defendant  now  moves  that  said  supersedeas  be 
vacated  so  as  to  permit  the  judgment  of  this  court,  as 
finally  rendered  and  complied  with  by  the  district  court, 
to  become  effective. 

An  examination  of  the  record  now  before  us  shows  that 
all  of  the  matters  which  plaintiffs  seek  to  review  on  this 
appeal  were  before  the  court  and  were  decided  by  its 
former  judgment,  and  that  the  decree  entered  by  the  dis- 
trict court  is  in  strict  compliance  with  the  mandate  from 
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thiii  court  When  the  district  court  received  the  man- 
(Uite  of  this  court  conimaDding  specific  axrtion,  it  could  not 
jflivfully  do  other  than  obey  the  commands  of  said  niiin- 

date.    Its  discretion  was  at  an  end.    Having  exei'uted  the 

mandate  of  this  court  in  strict  conformity  with  its  terms 

its  action  is  not  subject  to  review. 
The  motion  of  defendant  for  an  order  vacating   the 

supersedeas  granted  by  the  district  court  is  sustained; 

and,  as  this  ruling  upon  the  motion  leaves  nothing  els** 

which  can  be  reviewed  on  the  present  appeal,  the  appeal 

should  be,  and  it  is, 

DiSMis^Ea 


Sedgwick,  J.,  not  sitting. 


State  of  Nebraska  v.  Gus  A.  Jugenheimer, 

Filed  May  20, 1910.    No.  16,088- 

Error    to    the    district   court    for   Lancaster    countv: 

m 

Lincoln  P^'rost,  Judge.    Dismissed. 

C,  C.  Flanshurg  and  Leonard  A.  Flansbiirg,  for  plain- 
tiflf  in  error. 

T.  J.  Doyle,  contra. 

-  -  -   .   -^ 

> 
Per  Curiam. 

The  citv  attornev  of  the  city  of  Lincoln  and  the  countr 
attorney  of  Lancaster  county  were  given  permission  to  } 
file  a  bill  of  exceptions,  transcript  and  petition  in  error 
for  the  purpose  of  reviewing  a  ruling  of  the  district  court 
for  Lancaster  county  construing  rule  number  24  of  the 
excise  board  of  the  city  of  Lincoln.  The  rules  of  tho 
excise  board  provide  that  any  person  convicted  of  a  viola- 
tion of  any  of  those  rules  shall  be  fi^ned  not  less  than  flOfl 
nor  to  exceed  ?200,    In  State  v,  Dudgeon,  83  Keb.  371, 
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we  held  that  the  police  judge  i^  without  power  to  try 
.  upon  the  merits  any  case  involving  a  violation  of  the 
rules  of  the  excise  board  where  a  fine  exceeding  $100  may 
be  imposed,  but  that  he  should,  in  such  cases,  sit  as  an 
examining  magistrate.  It  now  appears  that  the  i)olice 
judge  tried  the  case  upon  the  merits  and  fined  the  de- 
fendant. The  defendant  appealed  to  the  district  c^mrt, 
wherein,  upon  a  further  trial  upon  the  merits,  he  was  ac- 
quitted. The  district  court  upon  an  appeal  from  a  judg- 
ment of  the  police  judge  is  not  clothed  with  jurisdiction 
to  try  a  case  not  within  the  jurisdiction  of  the  police  judge 
to  determine,  and  the  superior  court  is  not  vested  with 
original  jurisdiction  to  hear  and  determine  complaints 
charging  a  violation  of  the  rules  of  the  excise  board  of 
the  city  of  Lincoln.  Its  judgment  in  the  premises  is  a 
nullity.  At  no  time  during  the  progi'ess  of  the  proceed- 
ings in  this  court  have  counsel  directed  our  attention  to 
the  fact  that  the  district  court  was  without  jurisdiction, 
but  an  examination  of  the  record  discloses  that  condition. 
Under  the  circumstances,  the  proceedings  should  be 
dismissed.    State  v,  (jip8on/S5  Neb.  285. 

Dismissed. 


George  W.  Crile,  appellant,  v.  Mary  Fries  et  al., 

appellees. 

Piled  May  20, 1910.     No.  16,036. 

1.  Tax  Certificate:    Pobeclorure:     Payment.     F.,  the  owner  of  real 

estate,  gave  her  niece  the  money  with  which  to  pay  the  taxes 
due  and  delinquent  thereon.  The  niece,  instead  of  paying  the 
taxes,  procured  the  treasurer  to  issue  to  her  a  tax  sale  certificate 
therefor,  which  she  afterwards  assigned  to  C,  her  father,  a 
brother  of  F.  In  an  action  to  foreclose  the  tax  lien,  held  the 
transaction  was  a  payment  of  the  taxes  by  F.»  and  foreclosure 
should  be  denied. 

2.  Mortgages:   Foreclosube:    Payment.    F.,  who  executed  a  mortgage 

on  her  homestead  for  $500,  being  unable  to  pay  it  when  it  became 
due,  ascertained  that  the  owner  thereof  would  cancel  and  satfsfy 
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the  mortgage  for  $150.  She  thereupon  sold  and  transferred  to 
her  brother,  C,  enough  live  stock  to  enable  him  to  raise  the 
money  and  procure  for  her  a  satisfaction  of  the  mortgage.  C. 
kept  the  stock  and  borrowed  the  money  with  which  to  pay  off 
the  mortgage.  Instead  of  having  it  satisfied,  he  took  an  assign- 
ment of  it  to  himself.  In  an  action  by  C.  to  foreclose  the  mort 
gage,  held  that  the  transaction  amounted  to  a  payment  of  the 
mortgage  debt  by  F.,  and  foreclosure  was  therefore  denied. 

3.  Evidence  examined,  and  found  to  be  amply  sufficient  to  sustain  the 
judgment  of  the  district  court. 

Appeal  from  the  district  court  for  Dawes  county : 
William  H.  Westover,  Judge.     Affirmed. 

J.  E,  Porter,  for  appellant. 

A.  M.  MorriHsey  and  Alien  G.  Fisher,  coi\ira. 

Barnes,  J. 

Action  in  equity  in  the  district  court  for  Dawes  county 
tt)  forei  lose  a  luortj^ajije  and  a  tax  lien  on  certain  land 
situated  in  that  county.  The  defense  was  payment  by 
tlie  owner  of  the  premises.  The  defendant  had  judgment, 
and  the  i)]aiiitilT  has  appealed. 

Plaiutitrs  principal  contention  is  that  the  evidence 
does  not  sustain  the  judgment,  and  the  only  question  for 
our  det(»rin illation  is  one  of  fact. 

It  appears  from  the  bill  of  exceptions  that  the  defend- 
ant is  the  owiKT  of  the  land  in  controversy;  that  she  pro- 
cured title  thereto  from  the  government  of  the  United 
States  as  a  homesteader;  that  the  plaintiff  is  her  brother, 
and,  in  order  to  better  his  condition  in  life,  in  1893  he 
moved  from  the  state  of  Illinois  to  Dawes  county,  Ne- 
braska, and  took  up  his  residence  with  the  defendant; 
that  he  lived  on  the  land  in  controversy  for  three  years, 
at  the  end  of  which  time  the  defendant  requested  him 
to  sell  some  wheat  and  pay  the  interest  on  a  |500  loan 
which  she  had  theretofore  procured  upon  the  land,  to- 
gether with  the  delinquent  taxes  thereon;  this  he  de- 
clined to  do,  and  took  up  his  residence  upon  another  tract 
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of  land  of  which  he  now  seems  to  be  the  owner ;  that  de- 
fendant then  rented  the  premises  in  question  to  one  Buck- 
ley, who  remained  thereon  less  than  one  year,  and  upon 
liis  removal  she  rented  the  land  to  one  Harvey,  who,  in 
about  a  year  thereafter  also  removed  from  the  premises; 
that  thereupon  tlie  plaintiff  took  possession  of  the  land, 
together  with   the  defendant's  live  stock,  consisting  of 
horses  and  cattle,  and  thereafter  there  was  an  agreement 
entered  into  by  which  he  was  to  care  for  them  and  have 
one-half  of  the  increase  thereof;  this  arrangement  was 
made  some  time  in  the  year  1898;  that  since  then  the  dcr 
fendant  has  resided  a  greater  part  of  the  time  in  Johnson 
county,  in  this  state,  occasionally  visiting  the  land   in 
question;  in  1890  the  defendant  went  with  tlie  plaintiff's 
daughter  to  the  county  treasurr.'s  office  at  (^hadron  for 
the  purpose  of  paying  the  taxes  due  and  delinquent  upon 
her  farm;  that  wliile  in  Chadron  she  became  suddenly 
and  violently  ill,  and  her  niece,  at  her  re^juest,  took  her 
money,  went  to  the  treasurer's  office  and  paid  the  taxes  in 
question;  that  instead  of  taking  the  ordinary  tax  receipt 
she  obtained  a  treasurer's  certificate  of  purchase  there- 
for; that  later  on,  and  before  the  commencement  of  this 
suit,  she  assigned  the  same  to  the  plaintiff.     We  further 
find  that  when  the  mortgage  above  mentioned  became  due 
the  defendant  was  unable  to  pay  the  same;  that  certain 
negotiations  were  had  with  the  owner  of  the  mortgage 
by  which  it  was  agreed  that  he  would  accept  $150  in  pay- 
ment and  satisfaction   thereof;  that  thereupon   the  de- 
fendant sold  to  the  plaintiff  enough  of  her  horses  and  cat- 
tle to  enable  him  to  raise  the  money  with  which  to  pay 
the  |150,  and  thus  satisfy  the  mortgage;  that  the  plain- 
tiff did  procure  the  money,  paid  the  same  to  the  owner 
of  the  mortgage,  but  instead  of  having  the  mortgage  can- 
celed he  took  an  assignment  of  it  to  himself;  that  he  re- 
mained in  possessiim  of  the  defendant's  homestead,  took 
the  rents  and  profits  thereof,  and  paid  the  taxes  thereon 
from  year  to  year,  which  amounted  to  something  less 
than  |5  per  annum ;  that  no  settlement  has  ever  been  had 
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between  plaintiff  and  defendant;  that  they  have  nerer 
divided  the  live  stock,  but  thev  have  each  sold  some  of  the 
increase  of  the  stock  and  used  the  proceeds  thereof. 

The  district  court  found  that,  when  the  plaintifTs 
daughter  obtained  the  tax  sale  certificate  with  the  de- 
fendant's monej',  the  transaction  amounted  to  a  payment 
of  the  taxes;  that  by  the  sale  of  the  live  stock  above  men- 
tioned the  defendant  had  reimbursed  the  plaintiff  for  the 
money  expended  by  him  in  procuring  the  assignment  of 
tlie  mortgage,  and  that,  when  plaintiff  paid  the  money 
and  procured  such  assignment,  the  payment  was  made 
for  the  purpose  of  canceling  the  mortgage  debt.  Upon 
these  findings  the  district  court  rendered  judgment  for 
the  defendant.  We  are  satisfied,  after  a  careful  examina- 
tion of  the  record,  that  his  judgment  is  amply  sustained 
by  the  evidence. 

The  district  court  declined  to  enter  into  an  accounting 
as  between  the  plaintiff  and  defendant  in  relation  to  the 
other  matters  in  controversy  between  them.  It  is  our 
view  of  the  matter  that  all  of  their  differences  might  have 
been  settled  in  this  action,  but  as  the  petition  cont^iins  no 
prayer  for  an  accounting  and  the  defendant  seems  to 
be  satisfied  with  the  judgment  of  the  district  court,  we 
are  of  oj)inion  that  the  judgment  of  the  trial  court  was 
right,  and  it  is  hereby 

Affirmed. 


National  Bank  of  Ashland,  appellee,  v.  John  S. 

Cooper^  appellant. 

F11.ED  May  20, 1910.     No.  16,049. 

1.  Appeal:    Tkial  to  Court:    Findings.     In   an  action  at  law  tried 

to  the  Judge  of  the  district  court,  his  findings  and  Judgment  are 
entitled  to  the  same  weight  and  consideration  as  is  the  rerdiei 
of  a  Jury. 

2.  :    Conflicting  Evidence.    In  such  a  case,  where  the  evidence 

is  conflicting,  the  Judgment  will  not  be  set  aside  by  a  reviewing 
court  unless  it  is  clearly  wrong. 
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3.  Evidence:  Conversations  by  Telkpitone:  Admissibility.  The  con- 
versations, relating  to  a  contract,  had  between  the  parties  thereto 
by  telejjhone  may  be  received  in  evidence,  where  the  witness  tes- 
tifies positively  that  he  recognized  the  person,  with  whom  he 
was  talking,  by  his  voice;  and  the  probative  force  of  such  evi- 
dence is  a  question  for  the  determination  of  the  court  or  Jury, 
as  the  case*  may  be. 

Ai*i»EAL  from  the  district  court  for  Douglas  eoilnty: 
Alexander  C.  Tuoui*,  Jiikje.    Affirmed. 

* 
Lamhert  &  ^yintvrH,  for  appellant. 

«/.  f/.  O'Connor,  contra. 

Barnes,  J. 

Action  in  the  district  court  for  Douglas  county  on  an 
alleged  accei)tance  or  promise  to  pay  a  bank  draft.  Tlie 
plaintiff  had  judgment,  and  the  defendant  has  appealed. 
The  trial  was  to  the  court  without  the  intervention  of  a 
jury,  and  the  finding  was  a  general  one  in  favor  of  the 
plaintiff. 

Defendant's  first  contention  is  that  the  evidence  is  not 
suldcient  to  sustain  the  judgment.  It  appears  from  the 
plaintiff-s  evidence  that  on  the  25th  day  of  ilarch,  1905, 
one  C.  L.  Andres,  who  was  engaged  in  buying  horses  in 
Ashland  and  vicinity,  called  on  the  plaintiff,  the  national 
bank  of  that  city,  and  informed  the  cashier  of  tliat  in- 
stitution that  he  was  buyi:ng  horses  for  the  defendant, 
Jolin  S.  Cooper,  who  was  engaged  in  that  business  in 
Scmth  Omaha,  Nebraska;  that  he  would  need  the  sum  of 
$500;  that  the  defendant  would  honor  his  draft  for  that 
anu)unt,  and  would  telephone  the  bank  to  that  effect; 
afterwards,  and  on  the  same  day,  plaintiff  received  a 
tele})houe  call  from  defendant  Cooper,  at  South  Omaha; 
its  cashier,  one  White,  resixmded  to  the  call,  and  was  in- 
formed by  one  Jones,  who  it  is  admitted  is  the  defend- 
ant's bookkeeper,  that  Cooper  would  honor  Aiidr<*s'  ^draft 
for  $500;  tliat  when  Andres  returned  to  the  bank  the  draft 
in  question  was  prepared  and  signed  by  liim,  and  he  was 
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I^iidat  that  time  fl30,  and  credit  was  given  him  for  |370, 
tiie  lialance  due  tliereon;  that  a  few  days  thereafter  Ad- 
dres  cherked  out  his  balance,  and  tliereiipon  plaintiff  sent 
the  Jraft  to  a  bank  in  South  Omaha  for  collection;  that 
payiiH'nt  was  refused,  the  draft  went  to  protest,  and  suit  i 

was  immediately  commenced  thereon.    Plaintiff's  cashier,  f 

White,   testitied  that  he  knew  it  was  defendant's  bouk- 
keep<T  wlio  conversed  with  him  by  telephone,  because  he 
rerotriiizcd  liis  voice.     The  witness  also  testified  that  im- 
mediately after  the  draft  was  protested  he  had  a  conver- 
sation by  telephone  with  one  George  Smith,  the  defend- 
ant's manager  in  South  Omaha,  in  which  he  asked  Smith 
wliy  the  draft  had  not  been  paid;  that  the  reply  was^ 
in  substance,  that  they  bad  not  received  any  horses  yet 
from  Andres,  but  that  when  they  got  the  horses  the  draft 
would  be  honored.     The  president  of  the  plaintiff  bank, 
one  Kaudall  K.  Brown,  who  resides  in  Omaha,  also  testi- 
tied tiiat  he  called  up  the  defendant,  John  S.  Cooper  of 
South  Omaha,  by  tele])lioue,  and  was  answered  by  Smith, 
tlie  defendant's  manager;  that  he  asked  him  why  the  draft 
had  not  bei^n  paid,  and  was  informed,  in  substance,  that 
thev  had  not  received  anv  horses  from  Andres;  that  the 
draft  had  been  ordered  on  condition  that  they  should  re- 
ceive the  horses,  and  if  they  secured  them  the  draft  would 
be  paid.     On  the  other  hand,  both  Jones  and  Smith  de- 
nied that  they  ever  ordered  the  draft,  or  ever  had  any 
business  transactions  with  Andres,  or  that  he  was  ever 
autliorized  by  them  to  purchase  horses  in  any  manner 
whatever.     They  also  denied  that  they  -ever  had  any  con- 
versation with  the  plaintiff  or  any  of  its  officers,  or  any 
one  rei)resenting  it,  by  telephone  at  any  time,  and  denied 
any  knowledge  of  the  transaction. 

The  judge  of  the  district  court  evidently  disbelieved 
the  defendant's  witnesses,  and  in  this  conclusion  we  think 
he  was  fully  justified.  The  rule  is  settled  beyond  ques- 
tion, in  this  jurisdiction,  that  when  an  action  at  law  is 
tried  without  the  intervention  of  a  jury  the  findings  of 
the  trial  court  are  entitled  to  the  same  consideration  by 
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the  appellate  court  as  is  the  verdict  of  a  jury.  Evans  v. 
DeRoe,  15  Neb.  630.  It  is  also  well  settled  that  a  verdict 
based  on  confllicting  evidence  will  not  be  set  aside  unless 
it  is  clearly  wrong.    Woods  v.  Hart,  50  Neb.  497. 

Defendant's  last  contention  is  that  the  court  erred  in 
receiving  the  plaintiff's  evidence  of  conversations  with 
defendant's  bookkeeper  and  manager  by  telephone.  Coun- 
sel cites  no  authorities  to  sustain  this  contention,  but 
relies  on  his  assertion  that  suflftcient  foundation  was  not 
laid  to  render  the  evidence  competent.  It  may  be  stated, 
however,  that  the  record  shows  that  plaintiff's  cashier, 
when  he  talked  with  defendant's' bookkeeper,  recognized 
him  by  his  voice  as  the  person  who  had  authorized  the 
draft  in  question,  and  he  so  testified.  The  same  may  be 
said  of  the  evidence  of  witness  Brown  as  to  his  conversa- 
tion with  the  defendant's  manager,  Smith.  We  are  tliere- 
fore  of  opinion  that  the  evidence  in  question  was  prop- 
erly received,  and  its  probative  force  was  a  matter  for  the 
determination  of  the  trial  court.  Gait  v.  Woliver,  103 
111.  App.  71 ;  McCarthy  v.  Peachy  186  Mass.  67. 

This  disposes  of  the  questions  presented  by  the  appeal, 
and,  finding  no  reversible  error  in  the  record,  the  judg- 
ment of  the  district  court  is 

Affirmed. 


Bert  M.  Taylor  v.  State  of  Nebraska. 

Piled  Mat  20,  1910.    No.  16,342. 

1.  Indictment:    Sufficiency.     An  indictment  charging  murder  while 

perpetrating  and  attempting  to  perpetrate  a  rape  upon  Pearl 
Taylor,  referring  to  that  person  as  "her",  is  good  without  alleging 
that  person  to  be  a  woman,  and  is  not  vulnerable  to  a  demurrer 
or  motion  to  quash  on  the  ground  of  duplicity. 

2.  Continuance:   Discretion  of  Court.    An  application  for  a  continu- 

ance is  addressed  to  the  sound  discretion  of  the  court,  and  its 
ruling  thereon  will  not  be  disturbed  where  no  abuse  of  discretion 
is  shown.    Argabright  v.  State,  62  Neb.  402. 
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3.  Criminal  Law:  Change  of  Ve:vue:    Discretion  of  Court.    A  moiion 

for  a  change  of  venue  in  a  criminal  prosecution  is  addressed  to 
the  sound  discretion  of  the  trial  court,  and  unless  there  has  been 
an  abuse  thereof  its  ruling  on  the  motion  will  not  be  disturbed. 
Sweet  V.  State,  75  Neb.  263. 

4.  Jury:   Impaneling:    Challenge  fob  Cause.    A  challenge  of  a  Juror 

for  cause  raises  a  question  which  is  to  be  decided  by  the  trial 
Judge  from  a  consideration  of  all  the  facts  developed  during  bis 
examination,  and  any  circumstances  which  tend  to  enlighten 
upon  the  matter,  and  of  these  are  the  appearance  and  actions  of 
Jurora  while  undergoing  the  examination.  An  opinion  formed 
from  reading  newspaper  accounts,  or  from  common  talk  or 
rpmor,  if  the  Juror  is  unbiased  and  can  impartially  decide  upon 
the  evidence,  does  not  disqualify  him.  Rottman  v.  State,  63  Neb. 
648. 

5.  Criminal    Law:     Homicide:     Circumstantial    Evidence:     Instruc- 

tions. In  a  criminal  prosecution  for  the  crime  of  murder  com- 
mitted whle  perpetrating  or  attempting  to  perpetrate  a  rape, 
where  it  is  necessary  for  the  state  to  rely  upon  the  facts  and 
circumstances  surrounding  the  transaction,  and  the  condition 
of  the  deceased  immediately  following  the  tragedy,  in  order  to 
establish  the  manner  in  which  the  killing  took  place,  it  is  proper 
for  the  court  to  Instruct  the  Jury  as  to  the  nature  and  effect  of 
circumstantial  evidence. 

5a.  :     :     Defenses   of   Insanity   and   Intoxication:    In 

structions.  In  such  a  case,  where  the  defenses  of  insanity  and 
intoxication  are  relied  upon  by  the  defendant,  it  is  proper  for 
the  court  to  instruct  the  Jury  on  those  questions,  including  the 
legal  effect  of  so-called  Insane  delusions. 

6.  :    Trial:    Misconduct  of  Jury,     It  appears  that  during  the 

trial  the  Jury  were  taken  to  a  picture  gallery,  conducted  by  the 
bailiff's  wife,  and  were  photographed.  They  were  also  taken  by 
the  bailiff,  in  a  body,  to  the  Methodist  church  on  Sunday,  and 
attended  divine  worship.  It  also  appears  that  the  Jury  did  not 
communicate  with  any  other  person  or  persons,  nor  was  any 
other  person  or  persons  suffered  to  communicate  with  them,  and 
it  was  not  made  to  appear  that  anything  occurred  upon  either  of 
those  occasions  which  could  in  any  manner  prejudice  the  substan- 
tlal  rights  of  the  defendant.  Held,  That  while  such  conduct  on 
the  part  of  the  officer  is  not  to  be  commended,  and  should  not 
be  indulged  In,  it  is  not  sufficient  ground,  under  the  circum- 
stances of  this  case,  to  require  a  new  trial. 

7.  :    :    Argument  of  Counsel.     In  his  closing  argument, 

counsel  for  the  prosecution  charged  arguendo  that  counsel  for 
the  defendant  were  trifling  with  the  court  and  Jury  by  present- 
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.  ing  the  defenses  of  insanity  and  drunkenness,  when  they  knew, 
or  ought  to  have  known,  that  there  was  no  merit  in  them.  This 
language  was  objected  to,  and  the  objections  were  overruled. 
Held,  That  the  remarks  complained  of  were  within  the  limits 
of  fair  and  reasonable  discussion,  and^are  not  sufficient  to  re- 
quire a  new  trial. 

8.  :   :    Adjoubnment.    It  appears  that  the  court  adjourned 

the  trial  in  this  case  from  Saturday  night,  May  29,  to  Tuesday, 
June  1,  because  of  the  fact  that  Monday,  May  31,  was  to  be 
observed  as  "Decoration  Day."  It  not  appearing  that  such 
adjournment  in  any  manner  interfered  with  the  defendant's 
rights,  held  not  sufficient  ground  for  a  new  trial. 

9.  :    :    Rex:ord:    Presumptions.     Where  the  record   fails 

.     to   show   affirmatively   that   the   court,   before   passing   sentence 

Upon  the  defendant,  informed  him  that  a  verdict  of  guilty  had 
been  found  against  him,  as  required  by  section  495  of  the  crim- 
inal code,  and  in  the  absence  of  any  showing  in  the  record  to 
the  contrary,  the  fact  that  such  information  was  given  will  be 
presumed. 

10.  Evidence  examined  and  found  to  be  sufficient  to  sustain  the  ver- 

dict. 

Error  to  the  district  court  for  Kearney  county :  Harry 
S.  DuNUAX,  Judge.    Affirmed, 

J.  L.  McPhcely  and  Earner  &  Hamer,  for  plaintiff  in 
error. 

William  T.  Thompson^  Attorney  General,  and  Oeorge 
W.  Ayres,  contra, 

Barnes,  J. 

Bert  M.  Taylor,  hereafter  called  the  defendant,  was 
tried  in  the  district  court  for  Kearney  county  on  an  in- 
dictment containinp:  two  counts,  charging  him  with  mur- 
der in  the  first  dej^roe.  The  first  count  alleged  that  the 
defendant  killed  one  Pearl  Taylor,  intentionally,  with 
deliberate  and  premeditated  malice,  by  choking  her  to 
such  an  extent  tliat  she  died  of  the  wounds,  hurts  and 
bruises  inflicted  thereby.  The  second  count  of  the  in- 
dictment charged  the  defendant  with  a  violation  of  the 
provisions  of  section  3  of  the  criminal  code,  by  killing 
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the  said  Pearl  Taylor  while  perpetrating  and  attempting 
to  perpetrate  a  rape  upon  her.  The  jury  found  the  d^ 
fendant  guilty  as  charged  in  the  second  count  of  the  in 
dictinent,  and  fixed  the  death  penalty,  as  his  punishnieDL 
To  reverse  the  judgment  rendered  upon  the  verdict,  de 
fendant  has  brought  the  case  to  this  court. 

The  record  contains  many  assignments  of  error,  s^m^ 
of  which  were  abandoned  upon  the  hearing,  and  tha^ 
which  were  urged  as  grounds  for  a  new  trial  will  be  tf»B- 
sidered  and  disposed  of  in  the  order  of  their  presentation 

1.  Defendant  assigns  error  for  the  overruling  of  his 
motion  to  quash  and  his  demurrer  to  the  indictment  His 
contention  is  that  it  is  nowhere  alleged  in  the  second  coiini 
of  the  indictment  that  Pearl  Taylor  was  a  female,  ^^f 
think  this  contention  is  without  merit.  It  has  been  f^^ 
(piontly  held  that  an  indictment  for  the  crime  of  rape 
need  not  allege  that  the  female  raped  or  assaulted  vas  of 
the  human  species,  that  she  was  a  person  in  being,  tii:'t 
she  was  a  female  child  or  woman,  if  the  other  words  show 
sex.  33  Cyc.  1439.  In  Battle  v.  State,  30  Am.  Kep.  1*>9 
(4  Tex.  Ct.  App.  595),  it  was  said:  "An  indictment  char? 
ing  an  attempt  to  commit  a  rape  upon  'Theresa  GauJii- 
loupe',  and  referring  to  that  person  as  'her',  is  good  with- 
out alleging  that  person,  to  be  a  woman."  To  the  same 
elTect  are  Wanier  v.  State,  54  Ark,  660 ;  Joice  v.  State,  53 
Cla.  50;  State  v,  Hussey,  7  la.  409;  Tillson  v.  State.  ^ 
Kan.  452 ;  State  v.  Warner,  74  Mo.  83 ;  State  v.  Farmer, 
26  N.  Car.  224 ;  State  v.  Barrick,  60  W.  Va.  576.  If  this 
be  the  rule  when  charging  the  crime  of  attempting  to 
commit  rape,  it  would  seem  that  the  allegations  of  the 
indictment  in  this  case  are  sufficient  to  charge  the  crime 
of  murder  while  committing  and  attempting  to  commit 
rape.  Counsel  for  the  defendant  have  failed  to  dirxt 
our  attention  to  any  authority  supporting  their  conten 
tion,  and  we  have  been  unable  to  find  any.  We  are  there 
fore  of  opinion  that  the  district  court  did  not  err  in  re- 
fusing to  sustain  defendant's  motion  and  demurrer  upon 
this  ground. 
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It  is  also  contended  that  the  indictment  is  bad  for 
duplicity,  because  it  contains  an  allegation  that  the 
defendant  killed  Pearl  Taylor  in  attempting  to  or  in  per- 
petrating a  rape  upon  her.  As  above  stated,  the  prosecu- 
tion was  instituted  under  the  provisions  of  section  3  of 
the  criminal  code,  which  reads  as  follows :  "If  any  person 
shall  purposely,  and  of  deliberate  and  premeditated 
malice,  or  in  the  perpetration  or  attempt  to  perpetrate 
any  rape,  arson,  robbery,  or  burglary,  or  by  administer- 
ing poison,  or  causing  the  same  to  be  done,  kill  another; 
or  if  any  person,  by  wilful  and  corrupt  perjury  or  by  sub- 
ornation of  the  same,  shall  purposely  procure  the  con- 
viction and  execution  of  any  innocent  person,  every  per- 
son so  offending  shall  be  deemed  guilty  of  murder  in  the 
first  degree,  and,  upon  conviction  thereof,  shall  suffer 
death  or  shall  be  imprisoned  in  the  penitentiary  during 
life,  in  the  discretion  of  the  jury."  It  will  be  observed 
from  the  language  of  the  section  above  quoted  that  the 
crime  of  murder  inHhe  first  degree  is  committed  by  the 
killing  of  a  person  either  in  the  perpetration  or  in  tlic 
attempt  to  perpetrate  a  rape.  It  matters  not  whether  the 
homicide  be  in  the  perpetration  of  the  rape,  or  in  the  at- 
tempt to  perpetrate  it.  Under  the  well-recognized  rules 
of  pleading,  the  prosecution  could  join  the  various  ways 
in  which  the  crime  may  have  been  committed  conjunct- 
ively, as  it  did  in  the  second  count  of  the  indictment,  in 
order  to  meet  the  proof,  and  this  proposition  is  so  ele- 
mentary that  it  is  not  necessary  to  cite  authoritity  in 
support  of  it. 

2.  Defendant  further  contends  that  the  district  court 
erred  in  overruling  his  motion  for  a  continuance.  It  ap- 
pears from  the  record  that  the  crime  charged  in  the  in- 
formation w^as  committed  on  the  28th  day  of  April,  1908; 
that  the  defendant  fled  the  country,  and  for  a  long  time 
his  whereabouts  could  not  be  ascertained;  that  he  was 
arrested  in  the  state  of  California,  and  brought  to  Minden 
and  confined  in  the  county  jail  some  time  in  the  month  of 
January^  1909;  that  an  information  had  theretofore  been 
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filed  agitinet  him,  and  on  the  29tb  daj-  of  March,  ID' 
grand  jury  for  the  district  court  for  Kearney  count; 
in  Keswion,  returned  the  indictment  upon  which  I 
fondant  was  tried;  that  on  the  next  day  defendant 
poverty  affidavit,  as  provided  by  section  508  of  th« 
inal  code,  and  J,  L.  McPheely,  Esfjuire,  was  appoii 
(•ounsel  to  defend  liim;  that  McPheely  tlK'reti]>on 
to  his  assistance  the  firm  of  Hanier  &  Haiiier  of  K( 
^'cliraska,  and  on  the  31st  day  of  March,  1900,  tl 
tion  to  quash  and  the  demurrer  to  the  iadictnieut 
fore  mentioned  was  filed  and  overruled,  Defendant 
upon  filed  his  motion  for  a  continuance,  alleging 
principal  pround  therefor  that  Doctor  S.  J.  Jones, 
(lent  of  Minden,  Nebraska,  and  a  practicing  phy 
was  temiwrarily  attending  college,  or  taking  a  p<iRi 
uate  course  at  Vienna, 'Austria;  that  he  would  ret 
the  city  of  Minden  within  four  months,  at  which  ti 
fendant  could  procure  his  testimony;  that  Doct+ir 
was  a  materiiil  witness  for  the  defendant;  that 
tended  Pearl  Taylor  after  her  injuries,  and  m 
physical  examination  of  her  person,  and  that  fror 
examination  he  would  testify  that  no  rape  had  bee 
niitted  upon  her.  The  motion  for  a  continuance  wa 
ruled,  but  the  court,  in  the  exercise  of  a  wise  disi- 
issued  a  commission  to  take  the  testimony  of  1 
-Tones,  and  also  the  testimony  of  one  Doctor  Martin, 
was  accordingly  done,  and  the  deposition  of  both  oi 
physicians  was  produced  by  the  defendant,  and  r 
evidence  upon  tlie  trial.  It  is  not  claimed  that,  ha< 
witnesses  been  present  in  court,  their  testimony 
have  been  other  or  different  than  it  appeared  tn  th( 
Hitions,  and  nothing  is  brought  to  our  attention  t* 
that  the  defendant  was  prejudiced  because  they  wc 
personally  present  in  court  when  they  gave  theii 
mony.  We  are  therefore  of  opinion  that  the  court 
erly  overruled  defendant's  motion  for  a  continuanci 
3.  Defendant  complains  of  the  district  court  foi 
ruling  his  motion  for  a  change  of  venue.    An  appli 
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for  a  cliana;e  of  venue  is  addressed  to  the  sound  discretion 
of  tlie  trial  court,  and,  unless  tliere  appears  to  have  been 
an  abuse  of  discretion  which  has  resulted  in  depriving  the 
defendant  of  some  substantial  right,  tlie  ruling  on  that 
questitm  should  be  sustained.  t>mith  i\  i^tatc,  4  Neb.  277; 
Liudmy  v.  State,  46  Neb.  177;  Argabright  v.  State,  62 
Neb.  402;  Welsh  v.  State,  60  Neb.  101;  Oohlsberry  v. 
State,  66  Neb.  312;  Jahnke  v.  State,  68  Neb.  154;  Street 
V.  State,  75  Neb.  263.  In  the  instant  case,  tlie  principal 
reason  assigned  for  the  ai)plication  was  that  by  reason  of 
the  enorniitv  of  the  crime  witli  which  the  defendant  was 
charged,  and  the  newspaper  accounts  thereof,  the  minds 
of  the  people  of  Kearney  county  were  so  inflamed  against 
liim  tliat  he  ccmld  not  obtain  an  unbiased  jury,  and  have 
a  fair  and  impartial  trial  in  that  county.  Defendant  sup- 
ported his  ai)plication  by  his  own  affidavit  and  tlie  affi- 
davits of  his  attorneys,  to  which  were  appended  news- 
paper accounts  of  the  tragedy  published  about  the  time 
of  its  occurrence.  The  application  was  opposed  by  the 
affidavits  of  a  large  number  of  reputable  citizens  of  that 
county,  wlio  deposed  to  the  effect  that  no  sucli  feeling 
existed  against  the  defendant  as  would  prevent  him  from 
obtaining  a  fair  and  impartial  jury  for  the  trial  of  his 
cause,  and  that,  by  reason  of  lapse  of  time,  whatever  ex- 
citement was  created  against  defendant  at  the  time  the 
offense  was  committed  had  ceased  to  exist.  It  appears 
that  the  crime  was  committed  more  than  a  vear  before 
the  trial  took  place;  no  attempt  had  been  made  to  do 
violence  to  the  defendant,  no  assault  had  been  made  upon 
him,  and  no  public  feeling  exhibited  against  him  by  any 
one  other  than  the  father  of  his  victim.  An  examination 
of  the  record  satisfies  us  that  the  district  court  did  not 
abuse  his  discretion  in  overruling  the  motion  for  a  change 
of  venue. 

4.  It  is  strenously  urged  by  defendant's  counsel   that 
the  trial  court  erred  in  overruling  their  challenges  for 
cause  to  several  of  the  jurors,  and  many  pages  of  the  de- 
54 
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fondant's  brief  are  devoted  to  excerpts  from  the  voir  dire 
examination  of  the  jury.  Our  attention  is  challenged  to 
the  examination  of  C.  E.  Wilson,  who  was  called  into  the 
jury-box,  and  on  cross-examination  by  defendant's  counsel 
statc^l  that  he  had  read  newspaper  accounts  of  the  trans- 
acticm,  from  which  he  had  formed  some  little  opinion  in 
relation  to  the  guilt  or  innocence  of  the  defendant,  but 
that  it  would  not  require  any  evidence  to  remove  that 
opinion.  He  was  thereafter  interrogated  by  the  court  as 
follows:  "Q.  NotAvithstanding  what  you  have  heard  or 
read,  Mr.  Wilson,  can  you  say  now  that,  if  selected  as  a 
juror,  you  can  render  a  fair  and  impartial  verdict  between 
the  state  of  Nebraska  and  the  defendant,  Bert  Taylor, 
disregarding  Avhat  you  have  heard  and  read?  A.  Yes,  sir. 
Q.  And,  if  selected  as  a  juror,  would  you  do  that?  A. 
Yes,  sir.  Q.  And  you  nrc  confident  that  you  could  do 
that  now?  A.  Yes,  sir.''  Thereupon  defendailt-s  chal- 
lenge was  overruled. 

The    examination    of    venireman    Harden    Yensen,    to 
whom  defendant  objected,  discloses  the  same  state  of  facts 
as  testified  to  by  Wilscm;  but,  in  midition  thereto,  counsel 
for  the  defendant  (juestioned  him  as  foUoAVs:     ^'Q.  Now, 
if  selected  as  a  juror,  and  remembering  what  you  have 
read  and  heard,  it  would  require  some  testimony  to  re- 
move the  impression  you  have  in  your  mind?    A.  No,  sir; 
not  if  I  Avas  retained  as  a  juror.    Q.  But  you  say,  Mf  re- 
tained as  a  juror- ;  what  do  you  mean  by  that?  A.  I  mean, 
if  I  was  retained  as  a  juror,  I  am  to  drop  what  I  have 
heard,  and  decide  the  case  according  to  the  evidence  in 
the  court  here.    ♦    ♦    ♦    Q.  You  have  an  oi)iuion  in  your 
mind  now,  is  not  it  true,  Mr.  Yensen,  that  Pearl  Taylor 
was  murdered,  and  that  Bert  Taylor  murdered  her — ^you 
have  that  in  your  mind?    A.  I  heard  that;  yes,  sir.    Q. 
And  you  believe  that  now?    A.  As  far  as  the  newspaper 
reports  and  rumor  goes,  I  believe  it.    Q.  And  that  opinion 
is  such  that  would  require  evidence  to  remove  it  from 
your  mind ;  that  is,  that  Pearl  Taylor  has  been  murdered, 
and  that  Bert  Taylor  was  guilty  o(  the  crime?    A.  JJot  if 
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I  was  retained -as  a  juror,  it  would  not."  Tlie  juror  fur- 
ther testified  that  he  couli  render  a  fair  and  impartial 
verdict  on  tlie  evidence  and  tlie  law  of  the  ease,  and  he 
was  sure  of  that.  It  api)ears  that  the  above  named  per- 
sons were  peremi)torily  challenged  by  the  defendant. 

Cimiplaint  is  also  made  of  the  retention  of  Chris  An- 
derson, who  served  on  tlie  jury  and  acted  as  its  foreman. 
It  appears  that  Anderson  had  lived  in  Kearney  county 
ten  years;  eiglit  years  of  the  time  in  Grant  township,  and 
the  remaining  two  years  about  12  miles  from  Minden,  the 
county  seat;  that  he  had  heard  some  talk  in  his  neighbor- 
hood about  the  tragedy,  and  had  read  neAvs])aper  reports 
of  it  at  or  about  the  time  it  occurred;  that  he  was  not 
acquainted  with  any  of  the  parties  to  it,  or  with  any  of 
the  witnesses,  and  knew  nothing  about  the  facts  of  the 
case.  When  asked  if  he  had  any  opinion  as  to  the  guilt 
or  innocence  of  tlie  defendant  he  said:  **8ometimes  I 
have,  and  other  times  I  have  doubts."  He  also  stated 
that  he  could  render  a  fair  and  impartial  verdict  accord- 
ing to  the  evidence.  He  was  then  examined  by  counsel 
for  defendant,  and  testified  in  part  as  folbnvs :  "Q.  From 
what  you  have  heard  and  read,  you  formed  an  opinion  as 
to  whether  a  crime  had  been  committed,  didn't  you?  A. 
No;  I  have  not  done  that — that  a  crime  had  been  com- 
mitted. Q.  You  are  informed  as  to  that?  A.  Yes.  Q. 
And  you  have  that  opinion  now,  have  you  not?  A.  Yes, 
sir.  *  *  *  Q.  You  believe  that  now?  A.  Things  have 
turned  up  since  that  I  have  my  doubts.  Q.  You  would 
require  evidence  to  remove  the  impression  that  you  have? 
A.  Yes,  sir."  Thereupon,  as  provided  by  the  statute,  the 
juror  was  examined  by  the  court:  "Q.  Now,  Mr.  Ander- 
son, notwithstanding  the  opinion  that  you  formed  from 
what  you  heard  and  read  that  a  crime  had  been  com- 
mitted, and  notwithstanding  the  impression  that  may 
have  been  made  at  various  times  on  your  mind  as  to  the 
guilt  or  innocence  of  the  defendant,  do  you  say  now  that 
you  could  enter  upon  the  trial  of  this  case  and  render  a 
fftip  and  impartial  verdict  betTV'ee^  the  state  of  I^^ebraskfi 
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and  the  defendant,  Bert  Taylor,  without  regard  to  what 
you  have  heard  j)r  read?    A.  Yes."  I 

It  appears  from  the  record  that  practically  the  Siinie 
state  of  facts  existed  as  to  all  of  the  other  veniremen  and 
jurors  objected  to  by  defendant  in  his  brief.     That  tht^y 
Avere  qualified  jurors  and  were  properly  retained  bv  the 
court  is  beyond  question,  unless  we  disregard  that  part 
of  section  468  of  the  criminal  code  which  reads  as  f*>l- 
lows:    ^'Provided,  that  if  a  juror  shall  state  tliat  he  hu^ 
formed,  or  expressed,  an  opinion  as  to  the  guilt  or  in- 
nocence of  the  accused,  tlie  court  shall  thereupon  proce«l 
to  examine,  on  oath,  such  juror  as  to  the  ground  of  sui'h 
opinion;  and  if  it  shall  appear  to  have  been  founded  \ii»n 
reading    newspaper    statements,    communications,    coui- 
ments,  or  reports,  or  upon  rumor,  or  hearsay,  and  ii(»t 
upon  c(niversations  with  witnesses  of  the  transactioD,  or 
rc^ading  reports  of  tlieir  testimony,  or  hearing  them  tes- 
tify,    ♦     ♦     ♦     the  court,  if  satisfied  that  said  juror  is; 
ini])artial,  and  will  render  such  veMict,  may,  in  its  di*^- 
cretion,  admit  such  juror  as  competent  to  serve  in  surh 
case."     This   provision   luis   been   upheld   and    given  it.s 
proper  force  and  effect  in  Palmer  v.  People.  4  Neh.  6J^; 
Carroll  v.  Htate,  5  Neb.  31;  Smith  v.  State,  5  Xeh.  1>^1; 
Basi/r  V,  State,  45  Neb.  261;  Bolln  v.  Staie,  51  Neb.  5S1; 
Ru,sf<ell  V.  State,  62  Neb.  512;  Jahnke  v.  State,  68  NoK 
154.     In  M^ard  v.  State,  58  Neb.  719,  it  was  said:     ''X 
cliallenge  of  a  juror  for  cause  raises  a  question  which  is 
to  be  decided  by  the  trial  judge  from  a  consideratioa  o( 
all  the  facts  developed  during  his  examinatiim,  and  any 
circumstances  wliich  tend  to  enlighten  upon  the  matter; 
and  of  these  are  the  appearance  and  actitms  of  the  jur<»r 
wliile  undergoing  the  examination.     An  opini<in  or  im- 
pression of  a  juror  formed  from  reading  newsjKiper  n»- 
ports  nnd  hearing  general  rumors,  of  none  of  wliirh  he 
has  a  settled  belief,  but  expresses  rather  disbelief  or  din- 
regard,  is  hypothetical  and  does  not  disqualify  him  if  he 
also  states' that  he  can  render  a  fair  and  impartial  verdi<t 
based  solely  upon  the  evidence  and  wholly  without  the 
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interference  of  such  opinion  or  impression.  ♦  ♦  ♦  The 
decision  of  a  challenge  of  a  juror  for  cause  will  be  sus- 
tained on  review  if  not  clearly  wrong." 

After  reading  the  evidence  we  have  no  doubt  of  the  fact 
that  each  of  the  jurors  objected  to  by  the  defendant  quali- 
fied himself  within  tlie  language  of  the  statute  and  the 
rule  announced  by  the  foregoing  decisions.  It  was  evi- 
dently the  purpose  and  intention  of  the  legislature,  in 
adopting  the  statutory  provision  above  quoted,  to  raise 
the  standard  of  juries  in  this  state.  We  are  of  opinion 
that  ignorance  and  indifference  to  what  transpires  in  the 
community  wliere  a  juror  resides,  and  lack  of  reading,  of 
knowledge  and  of  general  information  are  not  calculated 
to  best  (jualify  him  to  serve  liis  state  in  the  capacity  of  a 
trial  juror.  The  mere  fact  that  a  person  takes  interest 
enough  to  read  new^j^i Tiers  and  inform  himself  upon  the 
current  events  of  T  .  ...  y  should  not  disqualify  him  from 
acting  in  that  capacity,  if  he  can  truthfully  say  that,  not- 
withstanding what  he  has  heard  by  way  of  common  rumor 
and  read  in  the  way  of  newspaper  accounts,  he  could 
render  a  fair  and  impartial  verdict  upon  the  law  and  evi- 
dence in  the  case. 

Complaint  is  also  made  because  the  trial  court  allowed 
the  state  to  ask  certain  of  the  jurors  whether  they  had 
conscientious  scruples  against  capital  punishment.  One 
of  the  statutory  grounds  of  challenge  for  cause  on  the 
trial  of  an  indictment  for  an  offense,  the  punishment 
whereof  is  capital,  is  that  the  juror's  opinicms  are  such 
as  to  preclude  him  from  finding  the  accused  guilty  of  an 
offense  punishable  Avith  death.  Criminal  code,  sec.  408. 
This  provision  of  the  statute  has  been  upheld  in  St,  Lovif^ 
V.  State,  8  Neb.  405;  Hrudf^hnw  v.  State,  17  Neb.  147; 
Johnson  v.  State,  34  Neb.  257;  Rhea  v.  State,  63  Neb.  461. 
It  thus  appears  that  this  question  is  so  well  settled  that  a 
further  discussion  of  it  is  unnnecessary,  and  it  must  be 
resolved  against  the  defendant's  contention.  We  are 
therefore  of  opinion  that  there  was  no  error  committed 
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by  the  district  court  in  the  impaneling  of  the  jury  ia  thi^ 
case. 

5.  Defendant  assigns  error  in  giving  and  refusing  in- 
structions, and  contends:  (1)  That  the  court  erred  in 
giving  instructions  numbered  36  and  37.  Those  instruc- 
tions treat  of  the  nature  and  effect  of  circumstantial  eri- 
dence.  Neither  their  form  nor  the  substance  is  assailed, 
but  it  is  contended  that  there  was  no  circumstantial  evi- 
dence in  this  case,  and  therefore  it  was  reversible  error 
to  give  them.  In  this  we  think  the  attorneys  for  the  de- 
fendant are  mistaken.  It  must  be  remembered  that  the 
defendant  was  convicted  of  murder  while  iK»rpetratin2 
and  atteuipting  to  perpetrate  a  rape.  No  one  saw  the 
transaction,  and  no  one  was  present  when  the  crime  was 
committed  but  the  defendant  and  his  victim.  The  defend- 
ant did  not  testify,  and  his  victim  was  so  badly  injured 
that  she  never  regained  consciousness,  and  was  never  able 
to  speak  of  the  matter.  So  it  w^as  necessary  for  the  state 
to  resort  to  the  facts,  circumstances  and  conditions  sur 
rounding  the  transaction  as  shown  by  the  testimony  *'f 
the  sist(T  of  tlie  deceased,  togetlier  with  the  condition  in 
which  he  left  his  victim,  his  subsequent  flight  and  n»n- 
duct,  as  circumstances  tending  to  prove  the  mauntr  in 
which  the  crime  was  committed,  and  in  support  of  tlif 
allegations  of  the  second  count  of  the  indictment  It  ^^'a^ 
therefore  entirely  proper  for  the  court  to  instruct  the 
jury  on  the  question  of  circumstantial  evidence.  <-' 
Error  is  also  assigned  for  the  giving  of  instructions  num- 
bered 46  and  47.  Those  instructions  treat  of  the  qoes 
tion  of  insane  delusions,  and  it  is  now  contended  that 
there  Avas  no  evidence  before  the  jury  upon  that  questitm, 
and  therefore  a  new  trial  should  be  awarded.  An  examine-  | 
tion  of  the  record  discloses  that  counsel  for  the  defendant 
did  not  contend  that  he  had  not  committed  the  acts  com- 
plained of,  but  attempted  to  defend  on  two  grounds;  one 
of  which  was  that  he  was  insane,  and  therefore  not  re- 
sponsible for  his  acts;  and  the  other  that  at  the  time  the 
transaction  took  place  he  was  intoxicated  to  such  an  ^^ 
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tent  as  to  render  him  wholly  irresponsible  for  his  acts. 
Having  attempted  to  establish  the  defense  of  insanity,  it 
was  proper  for  the  court,  if  there  was  evidence  enough  to 
justify  it,  to  instruct  the  jury  upon  that  question,  which 
of  course  would  include  the  matter  of  insane  delusions. 
Again,  there  is  evidence  in  the  record  that  the  defendant 
had  stated  to  the  deceased,  and  her  sister  Ida,  that  their 
father  had  in  some  manner  injured  him;  and  he  com- 
plained to  his  victim,  shortly  before  the  tragedy,  that  her 
deceased  sister,  who  was  his  wife,  had  been  guilty  of  in- 
fidelity toward  him,  and  that  he  would  get  even  with 
them.  There  was  no  evidence  introduc(»d  from  wliich  it 
could  be  inferred  that  he  had  any  just  cause  to  bf^lieve 
either  of  the  above  statements,  and  it  was  not  improper 
for  the  court  to  treat  them  as  the  result  of  delusions,  and 
instruct  the  jury  upon  that  question.  While  we  do  not 
approve  of  instruction  47,  it  responds  to  a  matter  of  de- 
f(»nse  interposed  by  the  accused,  and  the  defendant  was 
not  prejudiced  thereby.  (3)  Complaint  is  also  made  of  - 
the  instructions  given  upon  the  question  of  intoxication. 
We  have  examined  those  instructions,  and  find  that  thev 
are  in  form  and  ^substance  the  same  as  are  usually  given 
in  such  cases  and  have  many  times  been  approvcMl  by  this 
court.  In  considering  this  question,  it  is  proper  for  us  to 
say  that  the  record  contains  no  competent  evidence  of 
intoxication,  and  the  court  could  have  refused  to  instruct 
upon  this  question  at  all.  In  fact  the  instructions  com- 
plained of  were  given  solely  because  of  the  contentions 
made  by  the  defendant,  and  sulmiitted  to  the  jury  his  at- 
tempted defenses  of  insanity  and  intoxicatitm.  Therefore, 
if  the  instructions  were  ernmeous,  in  any  particular,  it 
was  error  witliout  prejudice. 

Many  other  criticisms  are  made  of  the  instructions. 
For  example,  counsel  for  the  defendant  quote  the  follow- 
ing :  "It  must  appeal*  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant,  and  not  somebody  else, 
committed  the  offense  charged  in  either  count  of  the  in- 
dictment."   This  statement  is  severely  criticised,  and  it  is 
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stated  that  there  was  no  iutiiuation  that  any  other  pei*s  »n 
coiuniitted  the  act  in  question.  This  statement  is  incur- 
rect,  for  we  find  in  the  record  a  letter  \^Titten  by  the  de- 
fc^ndant  to, the  slieriff  of  Kearney  county,  while  the  at- 
(•used  was  a  fugitiye  from  justice,  and  which  was  iiitrj^ 
duced  as  a  part  of  his  defense,  in  wliich  he  char*!:ed  tluit 
a  certain  person  other  than  Inmself  (descril>inji:  hinO  was 
*^uilty  of  the  crime,  and  that  he  was  pursuing];  sucli  per^ni 
with  a  yiew  of  bringing  him  to  justice.  The  forejrnn? 
example  is  giyen  solely  for  the  purpose  of  illustrating  the 
fact  that  many  of  the  defendant's  criticisms  are  without 
any  substantial  merit. 

6.  Defendant  further  alleges  misconduct  of  the  jiirv. 
and  the  hailitT  in  charge  of  the  jury,  after  the  caus*^  was 
submitted.  It  is  asserted  tliat  the  bailiff  took  the  jnrr 
to  a  i)ictur(»  gallery,  owned  by  his  wife,  and  had  their  pln>- 
tograph  taken,  and  this,  it  is  strenuously  contendt^d,  en- 
titles the  defendant  to  a  new  trial.  While  we  do  not  ap- 
l)roye  of  this  transaction,  we  find  that  it  is  nowhere  sh(»\vn 
that  the  jury  were  guilty  of  any  improper  conduct;  tlu^t 
they  communicated  with  any  one,  or  that  any  one  was 
l)ermitted  to  communicate  with  them  on  that  occasion: 
and  there  is  notliiug  in  the  record  to  indicate  that  any- 
thing occurred  at  that  time  which  could  in  any  manner 
prejudice  the  defendant's  rights. 

(\)mplaint  is  also  made  because  the  jury  were  taken,  in 
a  body,  to  the  Methodist  church  on  the  Sabbath  day  f(»r 
tlie  purpose  of  Sunday  worship;  and  in  suppf)rt  of  this 
assignment  counsel  direct  our  attention  to  the  case  of 
Hhiiw  V,  l^tdtc,  83  Ga.  92.  That  was  a  case  where,  during 
the  progress  of  the  trial,  the  bailiflf  in  charge  of  the  jury 
took  them  to  a  prayer-meeting,  which  was  being  conductetl 
by  the  piihlic  prosecutor.  The  court  said:  "TMien  they 
arriyed  there,  they  Ayere  shown  to  their  seats  by  the  prose- 
cutor, who  proyided  for  them  a  place  apart  fnmi  the  re- 
mainder of  the  congregation,  and  who  led  the  seryicvs 
and  addressed  the  congregation.  Prayers  were  ofFernl 
for  the  court  and  its  officers.     How  long  they  reinaineil 
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there  does  not  appear.  For  aught  that  appears  in  the 
record  the  liouse  may  have  l)een  crowded.  One  of  the 
groiMids  of  the  motion  alleges  that  there  was  ^shouting'  at 
the  meeting.  Wliat  influence  this  shouting  and  religious 
excitement  may  have  liad  upon  the  minds  of  the  jury 
does  not  appear.  It  does  not  appear  that  Mr.  Hooten,  the 
prosecutor,  was  not  among  tliose  who  shouted.  The  jury 
seeing  this  going  on,  and  seeing  this  prosecutor  filled  with 
religious  zeal  and  fervor,  may  liave  reasoned  in  their 
minds,  and  doubtless  did,  that  this  man,  who  was  the  ac- 
tive prosecutor  of  the  defendant,  who  assisted  in  the  selec- 
tion of  themselves  as  jurors  ^n  the  case,  and  who  testified 
l>efore  them  as  a  witness,  by  his  conduct  and  declaration 
at  the  prayer-meeting  showed  that  he  was  a  good  and  up- 
right man,  and  that  sucli  a  man  would  not  prosecute  the 
defendant  unless  he  believed  him  to  be  guilty.  Some  of 
them  were  perhaps  members  of  his  congregation,  and 
looked  up  to  him  as  their  pastor  and  spiritual  guide."  It 
was  held  that  under  sudi  circumstances  a  new  trial  should 
have  been  granted.  In  the  case  at  bar,  however,  it  is  not 
claimed  that  the  sermon  delivered  by  the  pastor  on  that 
occasion  contained  any  reference  whatever  to  the  defend- 
ant, the  crime  with  which  he  was  charged,  or  to  the  trial 
which  Avas  then  in  progress,  or  that  anything  occurred 
which  might  prejudice  the  defendant  or  influence  the  jurj' 
in  the  slightest  degree  in  arriving  at  their  verdict.  We 
are  therefore  of  opinion  that  the  case  cited  is  so  clearly 
distinguishable  from  the  facts  in  the  case  at  bar  as  to 
present  no  foundation  for  the  defendant's  criticism,  and 
we  are  not  willing  to  hold  that  the  mere  fact  that  during 
the  progress  of  the  trial,  even  in  a  capital  case,  the  jury, 
accompanied  by  the  bailiff,  and  properly  guarded  from 
(mtside  influences,  attended  divine  worship  on  the  Sab- 
bath day  affords  cause  for  setting  aside  their  verdict. 

7.  It  is  contended  as  a  seventh  ground  for  a  new  trial 
that  counsel  for  the  state  was  guilty  of  misconduct  in  his 
closing  argument  to  the  jury.  Without  quoting  the  lan- 
guage complained  of,  it  appears  that  the  assistant  prosecu- 
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tor  in  the  closing  argnment  charged  counsel  for  the  defend- 
ant with  trilling  with  the  jury  and  the  court  by  presenting 
the  defenses  of  Insanity  and  drunkenness,  when  they  knew, 
or  ought  to  have  known,  that  there  was  no  merit  in  them. 
The  language  was  called  to  the  attention  of  the  trial  court 
and  ohjectiHl  to,  and  the  objection  was  overruled.  While 
counsel  may  be  guilty  of  such  misconduct  in  argument  to 
the  jury  as  warrants  the  granting  of  a  new  trial,  still  in 
the  case  at  bar  we  are  of  opinion  that  the  argument  was, 
as  held  by  tlie  court,  within  the  limits  of  fair  and  reason- 
able discussion;  and  we  are  of  opinion  that  the  evidence 
by  which  it  was  sought  to  establish  those  defenses  was  so 
slight  and  trifling  as  to  merit  the  criticism  indulged  in  by 
(*ounsel  for  the  prosecution. 

8.  It  is  further  contended  that  the  court  erred  in  ad- 
j(mrning  the  trial  from  Saturday  night.  May  29,  to  Tues- 
day morning,  June  1.  It  appears  that  May  31  was  to 
be  observed  as  "Decoration  Day'';  and,  instead  of  hold- 
ing court  on  that  day,  it  was  treated  as  a  legal  holi- 
day, and  the  trial  was  adjcmrned  until  Tuesday,  the  day 
following.  It  is  not  suggested  in  the  argument  that  this 
could  work  any  prejudice  to  the  defendant's  substantial 
rights,  and  this  criticism  of  the  Court  as  to  the  manner 
of  conducting  the  trial  is  so  unwarranted  that  we  would 
be  justified  in  ignoring  it  altogether.  It  certainly  affords 
no  ground  for  a  new  trial. 

9.  Finally,  it  is  contended  that  the  verdict  is  contrary 
to  the  evidence.  In  discussing  this  assignment  of  error, 
tlie  te^stimony  of  the  witnesses  will  not  be  quoted.  As 
above  stated,  it  is  not  seriously  contended  that  the  defend- 
ant did  not  commit  the  acts  complained  of.  Counsel  in 
tlieir  brief,  at  page  14,  say:  "As  before  stated,  and  as  will 
be  more  particularly  argued,  we  think,  as  appears  by  the 
evidence,  tliat  the  jury  were  justified  in  so  finding,  that  a 
hoiTible  act  had  been  committed.  That  is  to  say,  and  w^e 
mean  exactly  what  we  say,  tliat  the  jury  were  justified  in 
finding  that  the  plaintiff  in  error  strangled  and  choked 
the  said  Pearl  Taylor,  and  of  such  injuries  she  lingered 
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and  died."  It  was  stated  by  counsel  that  the  defendnnt 
denied  that  he  committed  a  rape  upon  Pearl  Taylor. 
Upon  this  point  a  careful  examination  of  the  evidence 
satisfies  us  that  the  jury  were  fully  justified  in  determ- 
ining tliat  question  figainst  him.  So  the  only  questiims 
left  for  the  determination  of  the  jury  were  whether  or  not 
there  was  sufficient  evidence  before  them  to  sustain  the 
defense  of  insanity  or  intoxication.  Upon  these  questions 
we  have  carefully  read  the  evidence.  It  appears  that  Doc- 
tor Andrews  of  Hastings,  who  it  may  be  conceded  is  a 
man  eminent  in  his  profession,  examined  the  defendant, 
for  the  first  and  only  time,  during  the  progress  of  the 
trial,  which  was  uiore  than  a  year  after  the  crime  was 
committed.  He  testified  that  at  the  time  he  examined 
him  he  found  him  in  a  nervous  condition,  with  an  accele- 
rated pulse;  that  his  temperature  was  above  the  normal; 
that  he  had  exaggerated  reflexes,  which  to  him  indicated 
that  the  mind  and  brain  were  not  in  their  normal  condi- 
tion, and  that  he  fcmnd  evidences  of  insanity.  To  quote 
his  own  words,  he  said:  "I  find  that  with  the  short  ex- 
amination which  was  made,  but  upon  which  no  man  could 
make  a  positive  diagnosis,  that  there  gre  signs  of  insan- 
ity." The  doctor,  however,  refused  to  testify  tljat  the  de- 
fendant was  insane  even  at  the  time  he  examined  him, 
much  less  would  he  testify  as  to  the  condition  of  his  mind 
when  the  crime  was  committed. 

The  testimony  of  Doctor  Shields,  who  was  the  other 
witness  produced  by  the  counsel  for  the  defendant  on  the 
question  of  insanity,  disclosed  that  he  examined  the  de- 
fendant for  the  first  time  during  the  progress  of  the  trial ; 
that  he  found  the  defendant's  tongue  coated  and  tremu- 
lous; that  he  had  exaggerated  reflexes,  especially  of  the 
knee;  that  there  was  an  increased  pulse;  that  he  had  an 
idea  that  he  was  being  unjustly  persecuted,  which  is  a 
symptom  of  insanity;  that  he  observed  from  his  actions 
a  tendency  to  depressive  melancholia,  which  is  one  of  the 
symptoms  of  insanity,  and  is  one  of  its  forms.  It  appears, 
however,  upon  his  cross-examination,  that  he  was  only 
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with  the  defendant,  the  first  time,  for  about  10  minutes; 
that  he  examined  him  again  shortly  afterwards,  iind  was 
with  him  about  15  or  20  minutes;  that  all  of  the  sTniptonis* 
he  saw  mi<»;ht  have  bOen  tlie  result  of  other  causes  than 
that  of  insanity;  that  his  increased  pulse  might  have  been 
caused  by  the  trial,  wliich  w^as  progressing,  and  that  all 
of  the  symptoms  which. he  described  could  exist  without 
insanity.    He  was  finally  asked:    "Q.  Can  you  say  to  this 
jury  whether  on  the  28th  day  of  April,  1908,  this  man  was 
in  such  a  mental  condition  that  he  did  not  know  the  dif- 
ference between  right  and  wrong  with  respect  to  the  mur- 
der of  a  hunum  being?"     To  this  question  he  answeretl, 
"I  couldn't  say  so.''     This  is  all  the  evidence  introduct^ 
by  the  d(»fendant  even  t<mding  to  establish  the  defense  uf 
insanitv. 

Upon  the  questi(m  of  his  intoxication,  several  witnesses 
were  examined  both  for  the  i)rosecntion  and  the  d<*feiis4-. 
It  appears  be^'ond  question  that  before  the  transactii»n 
com]>lained  of  the  defendant  drank  two,  or  i>erhaps  thret\ 
glass(»s  of  beer,  during  a  time  extending  from  abnut  7 
o'clock  in  the  evening  up  to  near  midnight;  that  he 
[)layed  pool  with  some  companions  at  a  pool-hall  in  the 
city  of  Mindon;  that  he  told  them  he  was  going  to  h^ve 
the  following  morning,  and  called  them  up  to  drink  with 
him  on  one  occasion,  stating  that  it  Avas  probably  the  last 
time  that  they  Avould  have  a  chance  to  drink  at  his  ex- 
pense. All  of  these  persons,  except  one,  testified  that  they 
observ(Hl  nothing  in  his  conduct,  his  walk,  his  appearance, 
or  his  conversation,  .which  would  indicate  that  he  was 
under  tlie  influence  of  intoxicating  liquor.  One  of  de- 
f(»n(lant\s  (*()m])anions,  a  person  of  the  name  of  Peterson, 
testified  tliat  he  played  pool  with  the  defendant  im  the 
evening  in  (juc^stion  until  abimt  9  o'clock;  that  he  si\w  the 
defendant  after  the  pool-hall  closed,  which  was  about  11 
o'clock  tliat  night;  that  he  thought  he  was  a  little  bit 
under  the  influence  of  liquor.  It  is  not  claimed  that 
Peterson  saw  the  d(»fendant  drink  any  intoxicating  li(|Uor, 
and  it  appears  that  his  belief  was  founded  on  the  fact  that 


Kf-P- 


■  '-  "We 


Vol.  86]  JANUARY  TEKM,  1910.  813 


Taylor  v.  State. 


he  had  been  able  to  beat  the  defendant  while  playing  pool, 
and  tliat  he  had  tlieretofore  thought  the  defendant  was  a 
better  jdayer  than  he  was.  His  testimony  was:  ."Q.  You 
thouglit,  you  say,  that  he  was  somewhat  under  the  influ- 
ence of  liquor?  A.  Yes,  sir;  I  kind  of  thought  he  was. 
Q.  To  what  extent  would  you  say?  A.  I  didn't  hardly 
know;  I  thought  he  had  been  drinking  a  little.  Q.  How  did 
it  manifest  itself  to  you?  A.  I  thought  I  could  tell  from 
his  appearance — his  countenance  and  eyes.  Q.  And  his 
face?  A.  Yes,  sir.  Q.  C(mld  you  tell  it  in  any  otlier  way? 
A.  I  didn't  notice  it."  This  being  all  of  the  evidence  tend- 
ing to  show  that  the  defendant  was  intoxicated,  and  all  the 
other  persons  wlio  saw  )iim  and  conversed  with  him  on  that 
evening,  uj)  to  within  an  hour  of  the  commission  of  the 
crime,  having  testified  positiAx^y  that  he  exhibited  no 
signs  of  intoxication  whatever,  it  seems  clear  that  the 
jury  were  justified  in  finding  against  him  on  that  ques- 
tion. 

Before  concluding  this  opinion,  we  desire  to  say  that 
in  consultation  it  was  suggested  that  the  record  fails  to 
show  that  the  district  court,  in  pronouncing  the  sentence 
in  tliis  case,  informed  the  defendant  that  a  verdict  of 
guilty  had  been  found  against  him,  and  for  that  reason 
the  judgment  rendered  ui>on  the  verdict  slumld  be  set 
aside,  and  the  court  asked  to  comply  with  that  statutory 
requirement  and  thereafter  resentence  the  defendant.  It 
appears,  however,  that  defendant  failed  to  mention  that 
matter  either  in  his  original  motion  for  a  new  trial  or 
in  his  motion,  as  amended,  after  sentence  was  pronounced 
against  him,  and  we  therefore  conclude  that  the  court 
did,  as  a  matter  of  fact,  strictly  comply  with  all  the  re- 
quirements of  the  statute,  or  that  the  defendant  and  his 
counsel  elected  to  waive  the  omission,  if  it  actuallv  oc- 
curred.  In  Bond  v.  State ^  23  Ohio  St.  349,  the  supreme 
court  of  Ohio  said:  "Where  the  record  does  not  show 
that  the  court,  before  passing  sentence  upon  the  defend- 
ant, informed  him  of  the  fact  that  a  verdict  of  guilty  had 
been  found  against  him,  as  required  by  the  criminal  code 
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(66  Ohio  L.  313,  sec.  169),  in  the  absence  of  a  bill  of  ex- 
ceptions showing  the  contniry,  the  fact  that  such  infor- 
mation was  so  given  will  be  presumed."  Our  criminal 
code  on  this  point  is  a  copy  of  the  Ohio  statute,  and  the 
decisicm  of  the  court  of  last  resort  in  that  state  in  dis- 
posing of  this  question  may  safely  be  followed  by  us.  We 
have  not  overlooked  the  cases  of  McCormick  v.  State,  66 
Neb.  337,  and  Evers  v.  State,  84  Neb.  708,  and  it  is  not  our 
intention  to  criticise  or  overrule  them,  but  we  have  con- 
cluded, because  of  the  purely  technical  nature  of  this 
provision,  to  require  the  defendant  to  raise  that  question 
by  motion  for  a  new  trial  or  otherwise,  and  thus  enable 
the  district  court  to  correct  such  omission,  if  it  really 
exists,  and  literally  comply  with  this  formal  and  per- 
functory reciuirement  of  the  statute.  If  that  is  not  done, 
it  sliould  be  presumed  that  this  formal  provision  of  the 
statute  has  been  observed. 

A  careful  examination  of  the  entire  record  leads  us  to 
the  ccmclusion  that  the  jury  could  not  have  acquitted  the 
defendant  on  any  theorj^  of  the  case,  and  that  the  only 
debatable  question  for  them  to  consider  was  whether  de- 
fendant's punishment  should  be  death  or  imprisonment 
for  life. 

Finding  no  reversible  error  in  the  record,  the  judgment 
of  the  district  court  is  affirmed,  and  Friday,  the  28th  day 
of  October,  A.  D.  1910,  is  hereby  fixed  for  carrying  into 
execution  the  judgment  of  the  district  court 

Affirmed. 
Reese,  C.  J.,  dissenting. 

Instructions  numbered  46  and  47  are  taken  from  Good 
and  Corcoran,  Nebraska  Instructions  to  Juries,  pp.  249, 
250.  They  are  here  copied :  No.  46,  "You  are  instructed 
that  it  is  not  every  delusion  that  can  be  considered  as  an 
insane  delusion  and  which  would  exempt  a  i)erson  from 
punishment;  that  if  a  person  labors  under  a  delusion  re- 
garding some  particular  subject  or  person  only  and  is 
not  in  other  respects  iasaue  be  is  cousidered  iia  tew  in 
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the  same  situation  as  to  respousibility  as  if  the  facts  with 
respect  to  which  the  delusion  exists  were  real.    If  under 
the  influence  of  his  delusion  a  person  supposes  another 
man  to  be  in  the  act  of  taking  his  life  and  kills  the  man 
as  he  supposes  in  self-defense,  he  would  be  exempt  from 
punishment;  but  if  his  delusion  was  that  'deceased  had 
done  a  serious  injury  to  his  property  or  business  and  he 
kill  him  in  revenge  for  such  supposed  injury,  having  at 
the  time  a  degree  of  reason  sufficient  to  control  his  ac- 
tions and  judgment  and  being  able  to  distinguish  between 
right  and  wrong  with  respect  to  the  act  charged,  he  would 
yet  be  liable  to  punishment  notwithstanding  such  de- 
lusion might  exist,  because,  if  real,  it  would  not  justify 
the  taking  of  human   life."     No.  47:     "Something  has 
been  said  in  these  instructions  about  insane  delusions. 
It   is  not  every  delusion  that  can  be  considered  as  an 
insane  delusion.     The  delusion  must  be  of  such  a  char- 
acter that  if  tilings  were  as  the  delusion  imagined  them 
to  be,  they  would  justify  the  act  springing  from  the  de- 
lusion.    To  illustrate:     If  a  person  be  under  the  insane 
delusion  that  he  is  the  Almighty  liimself,  or  is  directly 
commissioned  or  commanded  by  the  Almighty  himself  to 
shoot  a  particular  person  that  tlie  Almighty  has  decided 
must  be  shot,  and  he  is  moved  by  ^uch  delusion  alone  to 
the  shooting,  that  would  be  an  insane  delusion,  because 
if  true  would  justify  the  shooting.     But  if  a  person  be 
under  the  delusion  that  some  man  has  done  him  a  mean 
trick  and  that  he  ought  to  be  shot  for  it,  and  the  delusion 
moves  the  person  to  shoot  the  man,  that  is  no  excuse  on 
the  ground  of  insane  delusion,  because  if  the  fact  had 
really  been  that  the  man  had  done  tlie  person  a  mean 
tru-k  just  imagined,  it  would  not  justify  the  shooting. 
An  insane  delusion  is  like  a  waking  dream.    The  subject 
can  neither  be  reasoned  into  it  nor  out  of  it.     It  may 
throw  some  light  on  the  application  of  the  subject  to  this 
case  to  consider  whether  a  conviction  in  this  case  would 
have  a  tendency  to  prevent  a  repetition  of  such  acts."  The 

former  was  given  i»  Walker  v.  State,  40  >>b.  25  j  the 
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from  flu.  l.<.  1  toi)y,ng  ,n.stnuti..iis  blindlr 

"oiii  tlie  hooks  (»u  iiistniftions   witlu.nf  «,><■  ' 

tit  ions.     Tlie   xvhol,.  af  tZ   ,'  "'Terence  to  rei,e. 

tothiscse^o    i.         .  "   '"stnictiuns   applicable 

o  tins    ase  could  have  been  eondensed  iut(,  <nie    Df«»lli<. 

tie   (.,se   as  reflected    by    the  evidence.      My    narticulir 

•ntuMsn.  ,s  as  to  the  closing  portion  of  No.  il '    'tllT 

s.ne  dclns,o„  is  like  a  waking  dream."     Indul  /i„«  t  the 

t  H3    sj.mid  be  credited,  we  conclude  thev  fullv  under- 
wood the  purport  of  this  languag<.,  yet  it  'is  d  fficulf  f  r 

n^ " ::;.  ::;r'''"''^"' ''-  '"'=""°-^- "— .  -  - 

Ten  '°k""'  ^'"'  ^'i^^'^^^  "J  the  conipari- 
w.n  The  instruction  continues:  "The  subject  cnn 
neither  be  reasoned  into  it  nor  out  of  it.  It  nxav  thnl 
•some  1„  .t  on  the  application  of  the  subject  to  this  cX 
to  consider  whether  a  conviction  in  this  las.  wouid  hav^ 
a  teudcncy  to  prevent  a  repetition  of  such  acts."  It  is  true 
that  the  whole  portion  of  the  instruction  above   .uZ 

case,    lhuin.au  was  prosecuted  for  shooting  Parker  with 
intent  to  kill.    V„.n  final  conviction  he  was  sentenced    ' 

!       ^.T'  '°  *^'«7^«'°g  this  part  of  the  instruction,  at 
page  ._!»,  sa.vs:    "It  was  an  abstract  proposition  in  moral 
economy  fo  be  considered  by  the  juiy,  in  its  relation  to 
the  prisoner,  and  in  his  relation  to  the  public,  and  we  see 
no  prejudicial  error  in  the  proposition.     It,  at  least   is 
suggestiv,.  .,f  doubt  as  to  the  propriety  of  conviction."' 
1  receding  this  language  the  chief  justice  said-    "How- 
ever weak  (hat  evidence  as  to  insanity  and  delusion  mi-ht 
I'e,  would  his  c<.nviction,  under  the  circumstances,  tend 
to  ,>roveDt  a  repL-tition  of  such  acts?"     In  this  langua-e 
Jt  IS  clearly  held  tJiat  the  iustniction  suggested  that  "hi 
his  relation  to  the  public"  the  conviction ^of  the  accused 
Wight  prevent  a  repelition  of  the  crime,  by  him  of  whic'i 
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he  was  charged.  The  case  was  not  a  capital  one.  Parker 
was  not  killed.  Was  the  mental  condition  of  Thurman 
such  that  a  punishment  for  the  shooting  could  or  would 
deter  him  from  the  commission  of  similar  oflfenses,  a 
^'repetition"?  Viewed  in  that  light,  a  strong  hint  was 
given  to  the  jury  that  they  might  ^'consider  whether  a 
conviction  in  this  case  would  have  a  tendency  to  prevent 
a  repetition  of  such  acts"  by  the  accused.  They  evidently 
"saAV  the  point."  His  conviction  wcmld  probably  have 
that  effect.  Under  the  circumstances  of  this  case,  the 
instruction  may  not  have  l)een  to  the  prejudice  of  the 
accused,  but  that  the  language  quoted  from  an  instruc- 
tion in  a  dissimilar  case  was  uselesS|>  if  not  worse  than 
useless,  cannot  be  doubted. 

.As  I  take  it,  the  construction  given  section  3  of  the 
criminal  code  by  the  cases  of  Motf/an  v.  State,  51  Neb. 
672,  and  Bhra  v.  Htate,  63  Neb.  461,  and  followed  in  this 
case,  will  cause  that  section  to  read:  If  any  person  shall 
in  the  perj^etration  or  attempt  to  perpetrate  any  rape, 
arson,  robbery,  or  burglary,  or  by  administering  poison, 
or  causing  the  same  to  be  done,  kill  another,  every  person 
so  offending  shall  be  deemed  guilty  of  murder  in  the  first 
degree.  By  this  construction  all  idea  of  purpose  or  in 
tent  to  kill  and  all  idea  of  deliberate  and  premeditated 
malice  are  eflfectualjy  eliminated.  Let  us  illustrate:  By 
the  section  defining  arson,  the  burning  of  any  building  of 
the  value  of  $50,  or  containing  property  of  the  value  of 
$50,  or  tlie  burning  of  any  bridge  or  water  craft  of  the 
value  of  $50,  wilfully  and  maliciously,  is  declared  to  be 
arson.  A  building  nuiy  be  of  the  value  of  $5,  yet  if  it  has 
property  witiiin  it  of  the  value  of  f50  the  crime  is  the 
same.  For  these  offenses  the  penalty  maj'^  be  imprison- 
ment in  the  penitentiary  frcmi  one  to  tAventy  years;  yet, 
if  in  the  attempt  to  burn  sucli  building,  criminally,  the 
accused,  with  no  intention  to  injure  any  one  personally, 
by  accident  or  otherwise,  "kill  another",  he  is  guilty  of 
murder  in  the  first  degree,  and,  by  law,  may  suffer  the 
55 
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l>onalty  of  deatb.  By  the  same  rule,  if  death  is  caused  by 
^^administering  poison,  or  causing  the  same  to  be  done", 
with  no  intent  or  purpose  to  kill,  but  death  ensue,  the 
person  administering  the  poison  or  causing  it  to  be  done 
is  guilty  of  murder  in  the  first  degree  and  may  be  caused 
to  meet  a  similar  fate.  Other  illustrations  are  suggested 
by  the  provisions  of  the  statutes,  but  this  is  deemed  suffi- 
cient to  demonstrate  the  barbarous  character  of  the  rule 
announced.  I  need  say  no  more  upon  this  subject  than 
to  refer  to  tlie  dissenting  opinion  by  Judge  Seogwick  in 
Rhea  i\  State^  64  Neb.  889,  which  is,  to  my  mind,  a  cor- 
rect statement  of  the  law. 

Sedgwick,  J.,  I  concur  in  the  foregoing  dissent. 


Peter  Johnson,  appellee,  v.  J.  M.  Leidy,  appellant. 

PnjSD  May  20. 1910.    No.  16,510. 

1.  Intoxicating  Liquors:    "License  Year."     The   mayor   and   council 

of  metropolitan  cities  may,  for  the  purpose  of  licensing  and  regu- 
lating the  sale  of  intoxicating  liquors,  declare  the  municipal  or 
license  year  to  be  the  same  as,  and  coextensive  with,  the  fiscal 
year  fixed  by  the  terms  of  the  city  charter;  and  the  board  of 
fire  and  police  commisioners  of  such  city  may  grant  a  license 
therefor  commencing  on  the  1st  day  of  January'  and  terminating 
on  the  31st  day  of  December  of  the  current  year. 

2.  Case  Distinguished.    Reusch  v.  City  of  Lincoln,  78  Neb.  828,  dis- 

tinguished. 

Api»eal  from  the  district  court  for  Douglas  county: 
Lee  S.  Estelle,  Judue.    Affirmed. 

L.  D.  Holmes  and  Elmer  E,  Thomas,  for  appellant 

John  P.  Breen,  contra. 

Barnes,  J. 

Peter  Johnson  applied  to  the  board  of  fire  and  police 
commissioners  of  the  city  of  Omaha  for  a  license  to  sell 
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malt,  spirituous  and  vinous  liquors  from  the  1st  day  of 
January,  1910,  to  tlie  1st  day  of  January,  1911.  The 
board  granted  the  prayer  of  his  petition  and  issued  to 
him  a  license  ending  on  the  31st  day  of  December,  1910. 
One  J.  M.  Leidy  protested  against  the  issuance  of  this 
license,  and  appealed  from  the  order  of  the  board.  The 
district  court  for  Douglas  county  affirmed  the  order,  and 
from  that  judgment  the  protestant  has  appealed  to  this 
court. 

Appellant  contends  that  the  district  court  erred  in 
affirming  the  order  of  the  board,  and  argues  that  the 
board  of  fire  and  police  commissioners  of  the  city  of 
Omaha  cannot  issue  a  license  extending  beyond  the  mu- 
nicipal year;  that  the  municipal  year  of  that  city  extends 
from  the  third  Monday  in  May  in  each  year  to  the  third 
Monday  in  May  of  the  succeeding  year;  that  the  license 
in  question  in  this  case,  which  was  issued  on  the  1st  day 
of  Janunrj^,  1910,  was  void  because  it  extended  beyond 
the  tliird  Monday  in  May  of  that  year.  This  is  the  only 
question  presented  for  our  determination.  To  support 
his  contention  appellant  cites  Rcusch  v.  City  of  JAncoln. 
78  Neb.  828.  In  tliat  case  we  had  occasion  to  determine 
what  ccmstituted  the  municipal  year  in  the  city  of  Lin- 
coln, and  it  was  held,  for  reasons  therein  stated,  that  the 
municipal  year  in  tliat  city  commenced  on  tlie  3d  Tues- 
day in  May  of  each  year  and  ended  on  the  Monday  preced- 
ing that  date  in  the  following  year ;  but  it  does  not  follow 
that  the  municipal  year  in  metropolitan  cities  is  the  same 
as  in  cities  of  the  first  class.  It  appears  that,  when  our 
present  liquor  law  took  effect  the  charter  of  the  city  of 
Lincoln  provided  for  annual  elections.  For  that  reason, 
and  in  order  to  comply  with  the  spirit  of  the  act,  the 
mayor  and  council  of  that  city  determined  that  the  so- 
called  municipal  or  political  year  should  commence  when 
the  newly  elected  officers  entered  upon  the  performance 
of  their  official  duties.  That  rule  has  been  continued  to 
the  present  time,  and  was  approved  in  Reusch  v.  City  of 
Lincoln,  supra.     It  further  appears  that,  when  chapter 
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50  of  tlie  Compiled  Statutes  was  enacted,  the  charter  of 
the  city  of  Onialia  provided  for  biennial  elections,  and 
tlie  fiscal  year  in  that  city  was  fixed  by  law  as  commenc- 
ing cm  tlie  1st  day  of  January  of  each  year  and  endinjr 
on  the  31st  day  of  December  following.  In  compliance 
with  the  provisions  of  that  chapter,  the  mayor  and  coun- 
cil of  that  city  determined  that  the  municipal  or  political 
year,  in  other  words,  the  license  year,  should  be  con- 
sidered the  same  as  the  fiscal  vear,  and  that  rule  has  been 
observed  by  the  city  authorities  from  that  time  to  tlie 
present.  We  find  that  the  charter  of  the  city  of  Onuilui 
contains  no  reference  to  a  municipal  year;  the  law  re- 
lating to  the  license  and  sale  of  .intoxicating  li<nion> 
nowhere  defines  the  term  municipal  year,  and  it  is  there- 
fore incumbent  upon  us  to  ascertain,  if  possible,  wliat 
should  be  considered  the  municipal  year  for  that  purpi.»so 
in  the  city  of  Omaha. 

Section  100,  ch.  12a,  Comp.  St.  1909,  which  constitutes 
tlie  charter  of  metropolitan  cities  in  tiiis  state,  provide^ 
that  the  city  cimiptroller  of  such  cities  shall  prepare,  and 
cause  to  be  published,  in  pamphlet  form,  a  statement  of 
the  receipts  and  expenditiires  of  the  city  during  the  fiscal 
year,  commencing  January  1,  and  terminating  December 
31,  annually.  Section  101,  among  other  things,  provides 
that  during  the  month  of  December  of  each  year  the 
mayor  and  city  council  shall  prepare  or  cause  to  be  pre- 
l>ar(*d  a  list  of  all  supplies  required  for  each  oflfi(*e  and 
department  or  board  for  the  ensuing  year.  It  further 
ai)i)ears  that  the  mayor  and  council  in  the  month  of  De- 
cember of  each  year  are  reipiired  to  make  an  estimate  of 
the  expenses  necessary  to  properly  conduct  the  citj*  gov- 
ernment  for  the  ensuing  fiscal  year;  that  at  their  meiHin? 
in  January  city  taxes  are  levied  for  all  purposes  in  ciun 
pliance'with  the  estimate  so  made.  It  is  therefore  evident 
that  the  fiscal  year  for  the  citv  of  Omaha  begins  on  the 
1st  day  of  January  and  ends  on  the  Slst  day  of  Decern  1mm 
of  each  year,  and  for  convenience,  and  in  order  to  facili- 
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tate  its  business,  the  mayor  and  council  adopted  the  fiscal 
year  as  their  license  or  municipal  year. 

J.gain,  in  view  of  the  fact  that  the  board  of  fire  and 
police  commissioners  of  tlie  city  of  Omaha  were  formerly 
appointed  by  tlie  governor,  it  is  clear  that  the  policy  of 
the  city  government  in  relation  to  license  and  sale  of 
intoxicating  liquor  has  never  been  determined  by  the 
election  of  an  excise  board.  It  is  also  apparent  that  at 
the  present  time,  by  the  election  of  the  board  of  fire  and 
police  commissioners  for  the  period  or  term  of  three 
years,  the  policy  of  the  government  of  that  city  in  rela- 
tion to  the  license  and  sale  of  intoxicating  liquors  is  now 
determined  at  each  triennial  election,  with  no  oppor- 
tunity for  the  voters  to  express  themselves  in  favor  of  a 
change  of  such  policy  during  that  time.  We  can  there- 
fore see  no  reason  for  abrogating  the  rule  above  men- 
tioned. 

It  appears  that  the  present  board  of  fire  and  police 
commissioners  of  the  city  of  Omaha  were  elected  on  the 
first  Tuesday  in  May,  1909,  and  their  term  of  office  will 
not  expire  until  May,  1912.  The  license  in  question  in 
this  case  w^as  issued  on  January  1,  1910,  and  expires 
December  31  of  that  year,  so  there  can  be  no  change  of 
policy  in  relation  to  the  license  and  sale  of  intoxicating 
liquors  during  the  life  of  this  license.  It  is  contended, 
however,  that,  if  January  1  is  held  to  be  the  commence- 
ment of  the  license  year,  the  present  board  on  the  1st  day 
of  January,  1912,  may  issue  a  license  wliich  will  extend 
beyond  their  term  of  offi(?e,  and  that  by  issuing  such  a 
license  thej;  may  determine  the  policy  of  the  city  of 
Omaha  or  their  successors  in  office  in  relation  to  the 
license  and  sale  of  intoxicating  liquors  for  more  than  six 
months  beyond  the  expiration  of  their  official  term,  and 
that  the  license  in  question  is  therefore  void.  -As  above 
stated,  that  question  is  not  involved  in  this  controversy, 
and  may  never  arise,  for  it  is  possible  that,  before  the 
expiration  of  the  term  of  office  of  the  present  board,  state 
wide  prohibition  or  county  option  will  have  been  adopted. 
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We  therefore  decline  to  express  any  opinion  as  to  the 
validity  of  a  license  which  may  be  issued  on  the  1st  day 
of  January,  1912,  and  extend  beyond  the  time  of  tlie  ex- 
piration of  tlie  official  life  of  the  present  board  of  lire 
and  police  commissioners. 

Finally,  we  are  of  opinion  that  it  was  within  the  power 
of  the  mayor  and  council  of  the  city  of  Omaha  to  declare 
the  municipal  year  to  be  co-extensive  with  the  fiscal  year 
designated  in  the  city  charter,  and  this  rule  is  not  in 
conflict  with  the  provisions  of  sec.  25,  ch.  50,  Conip.  St. 
1909,  which  i)rovides  that  the  corporate  authorities  of 
cities  and  villages  shall  not  have  power  to  issue  a  license 
which  extends  beyond  the  municipal  year  in  which  it 
shall  be  granted. 

For  the  foregoing  reasons,  the  judgment  of  the  district 
court  was  right,  and  it  is  therefore 

Affirmed. 


William  Brusha,  appellant,  v.  Ma^iie  Phipps, 

APPEr.LEE. 
Filed  May  20.1910.    No.  16,052. 

1.  Executors   and    Administrators:     Sale   of    Land:     Confikmation: 

Notice.  An  administrator's  sale  of  real  estate  under  license  to 
pay  debts  may  be  confirmed  by  the  district  Judge  in  vacation  at 
chambers  without  10  days*  notice,  under  section  498  of  the  code, 
being  given. 

2.  :    :    Proceedings  in  Rem.    Such  proceedings  are  of  the 

nature  of  proceedings  in  rem,  and  are  not  actions  governed  by 
the  provisions  of  the  code. 

3.  :   :    Homestead:    Evidence.    Real  estate  consisting  of  a 

house  and  part  of  certain  lots  in  an  incorporated  city  was  pur- 
chased by  a  widow,  whose  only  child  was  an  adult  married  son 
living  in  another  state.  She  lived  in  the  house  and  rented 
rooms,  had  no  one  living  with  her  as  a  member  of  her  family, 
and  there  was  no  one  under  her  care  and  maintenance.  After 
her  death  the  son  claimed  the  property  as  the  homestead  of  hia 
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mother  as  against  a  purchaser  at  an  administrator's  sale  to  pay 
debts  of  her  estate.     Held,    That  the  property  was  not  'exempt ' 
under  section  2,  ch.  36,  Comp.  St.  1909  (Ann.  St.  1909,  sec.  6276), 
and  section  15,  ch.  36,  Comp.  St.  1909  (Ann.  St.  1909,  sec.  6289). 

Appeal  from  the  district  court  for  Otoe  county: 
Harvey  D.  Travis,  Judge.    Affirmed, 

John  C.  Watson,  for  appellant. 

Pitzcr  d  Haywnrdy  contra. 

LE^n^ON,  J. 

This  is  an  appeal  from  a  decree  refusing  relief  to  the 
plaintiff  in  an  action  to  quiet  the  title  to  certain  premises 
in  Nebraska  City. 

In  1872  Nancy  Brusha,  with  her  husband  and  son, 
lived  in  Phelps  City,  Missouri.  Tlie  husband  died  that 
year,  and  from  that  time  until  1889  she  and  her  son, 
William  Brusha,  the  plaintiff  in  this  action,  lived  to- 
gether. In  1889  the  son  married,  and  moved  to  Onii;, 
Nebraska,  where  she  lived  with  him  until  October  of  that 
year,  when  she  removed  to  Nebraska  City,  and  lived  there 
until  her  death,  with  the  excei)tion  of  a  few  months'  ab- 
sence at  different  times  for  the  benefit  of  her  health.  Slie 
had  lived  in  a  rented  house  until  August,  1895,  when  she 
purchased  the  property  in  controversy.  In  1890  her  son 
left  Nebraska,  she  never  saw  him  afterwards,  and  for 
years  before  her  death  he  had  not  communicated  with 
her.  From  the  time  she  bought  the  property,  until  about 
three  or  four  years  before  her  death,  Mrs.  Brusha  lived 
in  the  house,  and  rented  rooms,  but,  her  health  failing, 
she  became  unable  to  take  care  of  the  property,  and 
therefore  removed  to  a  steam-heated  apartment  building 
in  the  city,  where  she  was  living  at  the  time  of  her  last 
illness.  She  died  intestate,  and  the  plaintiff  is  her  only 
heir. 

Upon  the  settlement  of  her  estate  claims  were  allowed 
in  excess  of  the  value  of  her  personal  property,  and  the 
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admiu^istrator  of  lier  estate  applied  to  the  district  <*>iirt 
for  a  lie(»nse  to  sell  real  estate  to  pay  the  debts.  A  li- 
cense was  <i:ranted,  and  the  property  in  controversy  s»>M 
to  Mamie  rhipi>s  at  administrator's  sale.  The  sale  was 
confirmed,  and  an  administrator's  deed  execnted  on  Sep- 
tember 21,  1907,  under  which  Mrs.  Phipps  took  and  now 
holds  possession.  On  the  9th  of  November,  1907,  William 
Brusha  bej^an  this  action  for  the  purpose  of  quieting  lii^ 
title  to  this  property,  alleging  that  it  was  the  homestead 
of  his  mother,  Nancy  Brusha,  at  the  time  of  her  death. 

A  numl)er  of  other  issues  were  presented  by  the  plead- 
ings, but  at  the  trial  the  issue  was  njuTowcHl  to  the  (pit^- 
tion  as  to  whether  the  property  constituted  the  htmu*- 
stead  of  the  deceased  at  the  time  of  her  death,  and  hciui\ 
this  is  the  only  matter  requiring  consideration  in  this 
court.  Much  of  the  evidence  taken  was  as  to  whether 
when  Mrs.  Brusha  left  the  house  some  years  before  Ikt 
death  she  had  the  intenticm  of  returning  there  t^>  live,  <»r 
whether  she  had  abandoned  it  as  her  liome;  but,  in  the 
view  we  take  of  the  law  governing  the  case,  it  is  unneces- 
sary to  consider  this  point.  When  Mrs.  Brusha  iiouirlit 
the  property  she  was  a  widow,  with  an  adult  st»n,  tiie 
plaintiff,  who  was  then  living  in  Arizona,  and  who  wa?? 
himself  the  head  of  a  family  consisting  of  a  wife  ami 
children.  She  had  no  one  dependent  upon  her,  and  iu> 
one  ever  lived  there  with  her  as  a  member  of  her  family. 
Since  she  was  not  married,  in  order  to  entitle  her  to  the 
homestead  exemption,  she  must  have  been,  as  i>rovided 
by  section  2,  ch.  36,  Comp.  St.  1909  (Ann.  St.  sec.  (>27ti), 
**the  head  of  a  family,  within  the  meaning  of  section  15." 
Section  15,  ch.  36,  Comp.  St.  1909  (Ann.  St.  6289),  is 
as  follows:  "The  phrase  'head  of  a  family',  as  usihI  in 
this  chapter,  includes  within  its  meanings:  First.  The 
husband,  when  the  claimant  is  a  married  person.  St'cond 
Every  person  Avho  has  resided  on  the  preinisc^s  with  him 
or  her,  and  under  his  care  and  maintenance,  either:  il' 
His  or  her  minor  child,  or  the  minor  child  of  his  or  her 
deceased  wife  or  husband.     (2)  A  minor  brother  w  sister, 
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or  the  minor  child  of  a  dereased  brother  or  sister.  (3) 
A  father,  mother,  grandfatlier  or  grandmother.  (4) 
The  father  or  mother,  gi^andfather  or  grandmother  oi  a 
deceased  husband  or  wife.  (5)  An  unmarried  sister,  or 
any  other  of  the  relatives  mentioned  in  this  section  who 
have  attained  the  age  of  majority  and  are  unable  to  take 
oare  of  or  supi)ort  tliemselves."  Mrs.  Brusha  falls  witliin 
neither  of  these  divisions.  She  was  not  married,  and  was 
not  the  head  of  a  family,  and  therefore  was  not  entitknl 
to  claim  the  property  as  a  homestead.  It  was  not  exempt 
from  sale  by  the  administrator  of  her  estate  for  the  pur- 
pose of  paying  debts.  Emerson  i\  Leonard,  96  la.  311; 
Holnbacli  v.  Wilson,  159  111.  148;  Walker  i\  Thomason, 
77  Ga.  682;  Betts  v.  Mills,  8  Okla.  351. 

This  disposes  of  most  of  the  j^oints  made  in  plaintiff's 
brief,  except  the  contention  that  the  confirmation  is  void 
because  it  was  made  at  chambers  in  vacation  withtmt  10 
days'  notice  to  the  adverse  party.  The  plaintifF  relies 
on  the  case  of  Armstrong  v.  Middlestadt,  22  Neb.  711, 
which  holds  that  a  judge  has  no  authority  to  confirm  a 
sale  in  chambers  in  vacation,  unless  10  davs'  notice  lias 
been  given  to  the  adverse  party  or  liis  attorney  of  record. 
The  sale  in  that  case  was  made  under  a  dec  ree  of  fore- 
closure of  tax  liens  in  a  proceeding  in  which  there  was  jin 
adverse  party,  notice  to  whom,  under  section  498  of  the 
code,  was  essential  to  jurisdiction.  Tlie  sale  in  tliis  case, 
however,  was  made  in  pursuance  of  a  special  j)ower  con- 
ferred by  tlie  statutes  relating  to  tlie  sale  of  real  estate 
by  executors  and  administrators  for  the  purpose  of  pay- 
ing debts  of  the  deceased.  Poessnecher  v.  Entenmann, 
U  Neb.  409;  Bixhy  r.  Jeicell,  72  Neb.  755.  While  the  lan- 
guage of  the  syllabus  is  general  in  the  case  relied  upon, 
it  must  be  held  to  apply  to  "all  cases"  of  sales  under 
code  provisions,  and  not  to  sales  made  under  difTerent 
statutory  powers.  A  similar  question  was  presented  in 
Htcwart  v.  Daggy,  13  Neb.  290,  with  respect  to  the  au- 
thority of  a  judge  of  the  district  court  to  grant  a  license 
at  chambers  to  a  guardian  to  sell  the  real  estate  of  his 
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ward.  It  is  pointed  out  in  the  opinion  by  Judge  Max- 
well that  the  power  to  sell  property  by  guardians  and 
administrators  was,  in  territorial  days,  exercised  by  the 
probate  court  of  the  proper  county,  but  that  by  the  con- 
stitutions of  1866  and  1875  this  power  was  taken  from 
tlie  probate  court  and  conferred  upon  the  district  court. 
It  was  held  tliat,  "in  granting  a  license,  the  duties  of  a 
judge  of  the  district  court  are  precisely  the  saine  as  those 
of  a  judge  of  the  probate  court  were  under  the  territiirial 
laws."  See,  also,  opinion  of  court,  and  dissenting  opinion 
of  Judge  Maxwell,  in  Slack  v.  Royte,  34  Neb.  833,-846. 
The  same  reasoning  applies  to  sections  87  and  88,  ch.  23, 
Comp.  St.  1909  (Ann.  St.  1909,  sees.  4961,  4962),  which 
provide  for  the  return  of  the  license  and  the  confirmation 
of  tlie  sale  by  the  district  judge.  Section  87  provides:  '*Tbe 
executor  or  administrator  making  any  sale  shall  immedi- 
ately make  a  return  of  his  proceedings  upon  the  order  ot 
sale  in  pursuance  of  which  it  is  made  to  the  judge  of  the 
district  court  granting  the  same,"  etc.  Section  88:  "I^ 
it  shall  appear  to  the  district  judge  that  the  sale  was 
legally  made  and  fairly  conducted,  and  that  the  sum  bid 
was  not  disproportionate  to  the  value  of  the  property  sold, 
or  if  disproportionate,  that  a  greater  sum  than  above 
specified  cannot  be  obtained,  he  shall  make  an  order  con- 
firming such  sale,  and  directing  conveyances  to  be  ex- 
ecuted." By  section  57,  ch.  19,  Comp.  St.  1909  (Ann.  St 
1099,  sec.  4751),. a  judge  of  the  district  court  at  chambers 
is  authorized:  "(5)  To  discharge  such  other  duties  or 
exercise  such  other  powers  as. may  be  conferred  upon  a 
judge  in  contradistinction  to  a  court."  We  have  hereto- 
fore held  that  in  a  proceeding  by  an  administrator  to  • 
sell  real  estate  of  his  decedent  for  the  purpose  of  paying 
debts  there  are,  strictly  speaking,  no  adverse  parties. 
The  proceeding  is  of  the  nature  of  an  action  in  rtm, 
McClay  i\  Fox  worthy,  18  Neb.  295;  Schrocder  v.  Wil<*ox. 
39  Neb.  136.  This  being  the  case,  and  the  provisions  of 
the  statutes  relating  to  sales  by  administrators  for  the 
payment  of  debts  having  been  followed,  no  notice  to  the 
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plaintiff  was  necessary  in  order  to  confer  jurisdiction 
upon  the  judge  of  the  district  court  to  confirm  the  sale  in 
chambers,  and  the  sale  and  confirmation  were  valid  and 
effectual  to  pass  the  title. 

The  judgment  of  the  district  court,  therefore,  is 

Affirmed. 


John  A.  Storey  v.  Andrew  Miles  et  al.  ;  Mary  E.  Gavin 
ET  AL.,  appellees;  Sarah  W.  Palm,  appellant. 

Filed  May  20^  1910.    No.  16,412. 

Tax  Liens:  Foreclosure:  Order  of  Sale.  Id.  an  action  to  foreclose  a 
•  tax  lien  the  owner  of  a  Junior  lien  was  made  a  party  and  found 
to  have  a  second  lien  on  the  premises.  The  property  was  sold 
under  the  decree,  the  sale  confirmed,  and  a  deed  delivered  to 
the  purchaser,  but  the  proceeds  were  not  sufficient  to  pay  any 
part  of  the  second  lien.  The  purchaser,  two  years  afterwards, 
conveyed  the  property  to  her  mother,  who  was  the  mortgagor. 
Subsequently  the  clerk  of  the  district  court,  at  the  request  of 
the  holder  of  the  second  lien,  and  without  an  order  of  court, 
issued  an  order  directing  another  sale  of  the  property  to  satisfy 
the  second  lien.  Held,  (1)  That,  under  the  facts  proved,  the 
order  of  the  district  court  recalling  the  order  of  sale  was  war- 
ranted; (2)  that  the  second  order  of  sale  was  issued  by  the 
clerk  without  authority. 

Appeal  from  tbo  district  court  for  Douglas  county: 
Lee  S.  Estelle,  Judge.    Affirmed. 

Charles  Battelle,  for  appellant. 

W.  S.  Shoemaker^  contra. 

Letton,  J. 

This  action  was  originally  brought  to  foreclose  certain 
tax  liens  on  a  number  of  tracts  of  real  estate  in  Omaha, 
among  which  were  lots  5,  6  and  7,  block  20,  Walnut  Hill 
addition,  the  title  to  which  was  in  the  name  of  Mary  E. 
Gavin  and  Patrick  A.  Gavin. 
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Sarah  W.  Palm,  who  was  the  owner  of  a  decree  fon- 
closiii*!;  a  first  mortgage  upon  said  real  estate,  was  iiuult' 
a  party  defendant.  She  filed  an  answer  and  eross-jirti- 
tion,  alleging  ownership  of  the  property  in  fee  in  the 
(ravins,  the  foreclosure  of  her  mortgage,  and  that  the 
decree  was  nnpnid.  At  the  hearing  a  decre:.*  Wius  ri-n 
dcred  awarding  the  plaintiff  a  first  lien  upon  the  pivniiMni 
for  taxes  in  the  sum  of  $138,  with  interest  and  costs,  and 
awarding  Mrs.  Palm  a  second  lien.  On  April  11,  lUtUi 
an  ordcT  of  sale  was  issued.  The  return  to  this  onler 
j'hows  tliat  on  June  2,  1903,  the  property  was  offered  for 
sale,  hut  was  not  sold  for  want  of  bidders,  and  that  on 
August  11,  1903,  it  was  again  ottered  for  sale  and  sold  ti» 
Ellen  (javin  for  the  sum  of  JS'^-l.  A  motion  to  confirm 
the  sale  was  filed.  Sarah  AV.  Palm  then  filed  a  motion 
to  set  aside  the  appraisement  and  sale,  and  also  ohjecting 
to  the  confirmation.  Evidence  was  taken  upon  this  mo- 
tion, but  it  was  overruled,  and  the  sale  confirmed.  On 
the  iOtli  of  April,  1904,  the  deed  was  executed  by  the 
sheriff  and  delivered  to  Ellen  Gavin  as  ordered. 

On  March  23,  1909,  Sarah  W.  Palm  filed  a  pre(*i])e  wiih 
the  clerk  of  the  district  ccnirt  for  an  order  of  sale  to  issue 
directing  tlie  slieriff  to  sell  the  property  to  satisfy  the 
lien  in  her  favor,  and  the  clerk  issued  such  order.  Man' 
E.  Gavin  tlien  filed  a  motion  praying  the  court  to  direct 
the  clerk  to  recall  this  order  of  sale,  setting  forth  th<' 
facts  as  to  sale  and  (Confirmation;  that  a  deed  had  been 
issued  to  Ellen  Gavin,  who  for  a  good  and  sufficient  con- 
sideration had  sold  and  conveyed  the  property  to  Marj*  E. 
Gavin;  and  that  the  order  of  sale  was  issued  by  the  clerk 
without  authority.  A  hearing  was  had,  the  motion  sus- 
tained, and  the  sheriff  directed  to  return  the  order  of 
sale,  and  not  to  offer  the  property  for  sale.  •  The  api>eal 
of  Sarah  AV.  Palm  from  this  order  is  now  before  us  for 
consideraticm. 

The  bill  of  exceptions  is  brief.  In  an  affidavit  Ellen 
Gavin  de])oses  that  she  is  25  years  of  age,  a  single  woman, 
and  a  schtnil  teaclier  by  profession;  that  she  attended  tlie 
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Kale  iindor  the  ti\x  foreclosure  decree,  and  purchased  the 
property  in  controversy  for  the  sum  of  ^221;  that  Charles 
Battelle,  representing  Sarah  W.  Palm,  was  present  at 
the  sale,  offered  no  bids,  and  made  no  objections  to  the 
sale;  that  slie  bought  the  property  for  herself,  and  for  no 
other  person;  that  she  paid  for  it  with  money  that  be- 
l(»nged  to  lier  in  her  individual  right;  and  that  on  the 
10th  day  of  November,  1906,  for  good  and  sufficient  con- 
sideration slie  sold  the  property  to  her  mother,  Mary  E. 
(iavin,  and  (executed  a  deed  therefor,  whicli  is  recorded 
in  the  deed  records  of  Douglas  county.  The  parties  then 
stipulated  that  the  only  deeds  of  conveyance  covering  the 
property  since  the  making  of  the  mortgage  are  the 
sheriff's  deed  to  Ellen  (lavin  and  the  deed  from  Ellen 
Gavin  to  ^lary  E.  Gavin;  that,  at  the  time  of  the  com- 
mencement of  the  suit  by  John  A.  Storey,  Ellen  Gavin 
resided  with  her  parents  upon  the  property,  and  has  since 
resided  with  them  thereon,  with  the  exception  of  a  tem- 
porary removal  to  another  i>lace  in  the  city,  with  the  ex- 
pectation of  returning  there  in  a  very  sliort  time. 

The  appellant's  argument  is  short,  and  can  be  best 
stated  in  his  own  words:  **The  tax  liens  foreclosed  in 
this  case  were  the  liens  created  by  the  d(»fault  of  the  de 
fendants,  tli(»  mortgagors.  It  was  their  duty  to  pay  the 
taxes,  and  all  they  accomplished  was  the  p«tyment  of 
these  taxes.  After  the  entry  of  the  decree,  these  defend 
ants,  the  Gavins,  (*ould  have  paid  the  amount  of  Judg^ 
Storej-'s  lien  to  the  clerk  of  the  district  court  and  re 
deemed  the  same.  Such  payment  should  not  in  any  way 
affect  that  part  of  the  decree  allowing  the  appellant  a 
lien.  The  effect  of  what  the  Gavins  did  was  to  pay  the 
taxes,  and  left  it  undisturbed  as  to  the  lien  allowed  ap- 
pellant." In  support  of  this  argument  he  cites  Qihson  v. 
Hcdmn,  82  Neb.  475;  Tolivcr  v,  IStephcnson,  83  Neb.  747, 
and  Pitman  v.  Boner,  81  Neb.  736.  Tolivcr  v.  Stephenson 
was  an  action  to  foreclose  a  real  estate  mortgage.  The 
grantee  of  the  mortgagor  had  bought  in  the  property  at 
a  tax  foreclosure  sale,  in  which  action  both  mortgagor 
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and  mortgagee  were  made  parties.    At  the  time  the  land 
was  bid  in,  the  purchaser  was  tlie  owner  of  the  fee  title, 
and  the  court  held  that,  under  the  ruling  in  Pitman  v. 
Bourr  and  (fihaon  v.  i^rj-son,  the  payment  of  the  amount 
hid  was  simply  a  payment  of  the  taxes  due;  that  his  pur- 
chase at  the  shcritrs  sale  was  nothing  more  or  less  than 
a  redemption,  and  that  the  holder  of  the  mortgage  was 
entitled   to  a  decree  of  foreclosure.     Pitman   v.  Boner, 
supra,  was  similar  in  its  facts.    The  syllabus  is:   '^Vhere 
a  mortgagor  owes  a  duty  to  the  mortgagee  to  pay  taxes 
upon  the  mortgaged  property,  neither  he  nor  his  assigns 
can  accjuire  any  right  against  such  mortgage  by  purchas- 
ing the  property  at  a  judicial  or  administrative  sale  for 
taxes  which   such  mortgagor  ought  to  have  paid."     In 
dibson  V,  Scrsony  supra ^  it  was  alleged  and  the  evidence 
showed  that  the  mortgagor  8exson  conveyed  the  premises 
to  his  brother-inJaw  Hill,  with  the  design  pf  having  the 
lien  of  the  mortgage  discharged  and  divested  without  pay- 
ment of  the  mortgage,  and  that  in  pursuance  of  such  de- 
sign Hill  purcliased  a  tax  sale  certificate,  foreclosed  the 
tax  lien,  piu*chased  the  land  at  the  foreclosure  sale,  and 
two  months  later  conveyed  it  to  Sexson  for  a  considera- 
tion of  |2,  and  that  during  all  of  the  time  Sexson  was 
owner  and  in  possession  of  the  land;  that  Sexson  entered 
a  personal  appearance,  but  filed  no  answer,  and  made  no 
defense  to  Hill's  foreclosure  proceeding.    It  was  held  that 
the  duty  rested  upon  Hill  and  Sexson  to  pay  the  taxes; 
that  the  tax  foreclosure  proceeding  was  a  device  by  them 
to  defeat  the  plaintiff's  mortgage,  and  that  consequently 
Hill's  purchase  was  simply  a  payment  of  the  taxes,  and 
the  sheriff's  deed  nothing  more  than  a  receipt  for  the  same. 
In  this  case,  however,  there  is  no  finding  by  the  court 
of  any  fraud  or  collusion  upon  the  part  of  Ellen  Gavin 
and  Mary  E.  Gavin,  and  there  is  no  evidence  in  the  record 
to  sustain,  such  a  finding.     It  is  true  that  the  grantee  of 
a  mortgagor  is  as  much  under  a  duty  to  pay  taxes  as  his 
grantor,  but  this  is  by  reason  of  the  privity  existing  be- 
tween them.     There  is  no  privity  shown  to  have  existed 
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between  Ellen  Gavin  and  her  mother  when  the  property 
was  bought,  and,  while  there  may  be  some  presumption 
of  a  concert  of  action  from  their  relationsliip,  it  is  rebutted 
by  the  proof.  If  Ellen  Gavin  became  the  true  and  bona 
fide  owner  of  the  property  in  her  own  right  by  her  pur- 
chase, she  might  sell  to  whom  she  pleased.  The  distinc- 
tion is  clear  between  the  facts  in  this  case  and  in  the  cases 
cited.  The  principle  of  the  former  cases  is  sound,  but  it 
is  not  applicable  here. 

It  may  be  said  here  that  the  practice  followed  was 
improper.  If  it  was  desired  to  reinstate  the  decree  as 
to  the  lien  of  Sarah  W.  Palm,  the  application  should  have 
been  made  to  the  court  upon  proper  notice  to  the  adverse 
parties,  and  not  to  the  clerk.  The  decree  upon  its  face 
was  satisfied  by  the  sale  of  the  property.  The  return  of 
the  order  of  sale  and  the  confirmation  of  tlie  sale  ended 
the  clerk's  authority  to  issue  an  order  for  the  sale  of  this 
property  without  an  order  from  the  court. 

The  order  appealed  from  directing  the  recall  of  the 
eecond  order  was  clearly  right,  and  is 

Affirmed. 


Gbovb-Wharton   Construction   Company,  appellee,  v. 
Adelaide  AV.  Clarke  et  al.,  appellants. 

Filed  Mat  20, 1910.    No.  16,034. 

1.  Mechanics'  Liens:  Separate  Coxtracts.  Where  material  has  been 
furnished  and  labor  performed  for  the  construction  of  a  building 
under  distinct  contracts  between  a  contractor  and  the  owner  of 
said  structure,  one  claim  for  a  lien  for  the  amount  due  upon  the 
several  contracts  may  lawfully  be  filed  if  material  was  furnished 
or  labor  performed  under  all  of  the  contracts  within  four 
months  of  the  date  the  claim  was  filed, 

V 

2. :     Performance  of  Contract.     In   an  action  to  foreclose  a 

mechanic's  lien  for  labor  performed  upon  and  material  furnished 
for  a  building,  proof  that  there  was  a  trifling  failure  to  perform 
the  contract  will  not  defeat  the  action,  where  it  appears  that  the 
lienor  substantially  performed  his  contract.  / 
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Ai»PKAr.  frun  the  <listri<-t  court  for  Douglas  countv: 
Howard  Kknxkdy,  Juixie.     Affirmed. 

W.  \\\  ShilniHtjh,  fur  appellants. 

Jf^hu  (\  ^Vh(lrton  and  Bi/ron  G.  BurhtinJi,  contra. 

Root,  J. 

Tliis  is  an  action  to  foreclose  a  mechanic's  lien.  The 
plaintiir  [jrcvailcd,  and  the  owner  of  the  lots  involvHl 
a[»pcals. 

1.  Tlie  defendant  insists  that  the  district  court  eiTed 
in    foHM-losin^   three  distinct   contracts   included   in   one 
claim  for  a  lien.     The  evidence  shuws  that  the  plaintiff 
aure(»d  with  tlie  defendant  to  furnish  luinher  for  the  house 
there.tftcr  constructi'd ;  suhseciuently  a  distinct  contract 
was  nia<]e   hetwi^en   tlie  ])arties  for  mill   work   to   finish- 
said  bnildinir;  and  finally  a  third  contract  was  made  be- 
tw(vn    them    with    reference   to   painting   siiid   structure. 
All  of  the  contracts  were  oral,  and  were  refeiT(»d  to  in 
one  verified  claim  for  a  lien  filed  in  the  office  of  the  rejj- 
ister  of  deeds.     We  have  held  that  separate  contnicts  for 
labor    [u^rftirmed   or   material   furnislied   in   con^structinp: 
or  rei>airing  a   building  upon  or  appurtenances  to  real 
estate  mav  not  be  tacked  so  that  material  furnished  or 
labor   pcrfirnnd    under   a    subseijuent   contract   may  he 
<-onsider(Ml  for  the  purpose  of  extending  the  time  witliin 
which  the  claim  under  the  jirior  cimtract  may   be  filed. 
flciirt/   d'    Coats trftrth    Co.    r.    Fh^^henUck,   37    Neb.   207; 
llnnsvn  v.  Khuirj/,  4r)  Xeb.  207.     But  we  have  never  de- 
cided tliat  one  claim  filed  within  the  time  i)rovided  by 
la\v  for  the  first  contract  will  not  sustain  a  mechanic's 
lien  for  several  contracts  with  reference  to  one  building 
or   other   improvement.     The  general   statements   in   the 
sylh.bus  of  yj/c  d-  ^Srhncidcr  Co.  v.  Bcrgrr,  52  >»eb.  758, 
should  be  considered  in  connectiim  with  the  facts  I'efern'd 
to  in  tlie  opinion.     In  that  case  material  had   lM»en  fur- 
nished under  separate  contracts  for*  the  construction  and 
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improvement  of  a  building.  The  claim  for  a  lien  had  been 
filed  too  late  to  sustain  the  earlier  contract,  unless  work 
performed  and  material  furnished  under  the  later  con- 
tract gave  validity  to  the  claim  for  all  material  furnished. 
We  held  the  claim  had  been  filed  too  late  to  continue  a 
lien  for  the  contract  that  had  been  performed  more  than 
four  months  before  that  claim  was  filed.  In  Henry  & 
Coatsworth  6V>.  v,  H alter ,  58  Neb.  685,  a  single  lien  for 
services  rendered  under  five  distinct  contracts  was  fore- 
closed. In  that  case  the  claim  was  filed  within  four 
months  of  the  date  tlie  last  services  under  the  first  con- 
tract were  rendered.  Kinney  v.  Diiluth  Ore  Co.,  58  Minn. 
455.  The  point  of  law  urged  by  the  defendant  is  not  well 
taken. 

2.  The  defendant  furth(T  contends  that  none  of  the 
material  furnished  under  the  contract  for  lumber  was 
delivered  within  four  months  of  September  30,  1907,  the 
date  tlie  claim  for  a  lien  was  filed.  The  evidence  demon- 
strates that  the  plaintiff  delivered  to  the  defendant,  under 
the  contract,  lumber  on  May  31,  June  3,  and  June  17, 
1907.  There  is  some  contention  that  the  material  fur- 
nished in  June  was  extra  lumber  not  included  in  the 
original  contract,  and  should  not  be  considered  for  the 
purpose  of  upholding  a  lien  for  lumber.  Whatever  may 
be  the  fact  concerning  tlie  June  deliveries,  we  are  satis- 
fied that  the  flooring  delivered  May  31,  1907,  is  described 
in  and  was  delivered  pursuant  to  the  contract  first  en- 
tered into  between  the  parties  hereto.  We  therefore  hold 
that  the  verified  account  was  filed  in  time. 

3.  The  defendant  contends  tliat  part  of  the  material 
charged  against  her  by  tlie  plaintiff  was  not  furnished, 
but  the  record  does  not  bear  out  the  assertion.  Mr.  Grove, 
the  plaintiff's  president  and  manager,  testifies  positively 
that  all  of  the  material  thus  charged  was  furnished  the 
defendant,  and  there  is  considerable  evidence  in  the  record 
tending  to  corroborate  that  testimony.  It  also  appears 
from  a  consideration  of  the  evidence  that  the  plaintiff 
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and  tlie  dofendant,  after  the  house  was  constructed, 
ajrreed  upon  the  items  of  material  furnished  under  the 
first  contract,  and  the  amount  unpaid  therefor.  We  find 
nothing  in  the  record  to  justify  setting  aside  the  findings 
of  the  district  court  in  this  particular.  The  proof  con- 
cerning the  mill  work  also  supports  the  decree. 

4.  Some  comi)laint  is  made  by  the  defendant  that  the 
plain titr  furnished  inferior  material  for  and  did  not 
projjerly  paint  the  house  subjected  to  the  lien  foreclosed 
Iierein.  We  do  not  think  the  evidence  preponderates  in 
defendant's  favor  upon  this  subject,  but,  on  the  contrary, 
establishes  a  substantial  performance  by  plaintiff  of  its 
contracts  with  the  defendant.  Furthermore,  the  answer 
is  a  general  denial.  Tlie  defendant's  evidence,  uncontra- 
dicted, will  not  support  a  finding  that  any  definite  sum 
should  be  deducted  because  of  the  alleged  failure  of  the 
l)laintitr  to  perform  its  contract  in  every  detail.  In  this 
situation,  the  case  is  ruled  by  Huhn  t\  Bonaoum,  76  Neb. 
837,  and  the  plaintilf  is  entitled  to  a  foreclosure  of  its 
lien. 

The  judgment  of  the  district  court  is  right,  and  is 

Affirmed 


PiEKsoN  D.  Smith,  appkli.ee,  v.  J,  L.  Nofsinger  et  al., 

APPELLANTS. 
Fii  ED  May  20,  1910.    No.  16,053. 

1.  Highways:    Pp.fsc  kiption.     To  establish   a   highway   by   user,  the 

gpnoral  public  must  have  traveled  a  definite  path  or  way  with- 
out substantial  change,  uninterruptedly  for  ten  consecutive  years, 
under  a  claim  of  right  adverse  to  the  owner  of  the  fee, 

2.  :    .    If  the  owner  permits  the  public  to  travel  the  way, 

or  during  the  ten  years  interrupts  such  use  and  excludes  the 
public  therefrom,  or  travel  is  substantially  and  permanently 
diverted  from  one  locality  to  another,  the  user  wlU  not  ripen  Into 
an  absolute  easement  in  favor  of  the  public. 
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nally  tliroujjh  ssiid  farm.  The  testimony  is  somewhat  con- 
fli<-tiiijr,  but  we  are  convinced  tliat  before  the  prairie  sod 
was  broken  in  1894  travel  across  the  plaintiff's  land  was 
n«>t  confined  to  any  particular  path,  and  there  was  ab- 
sj)lutely  nothing  in  tlie  circumstances  connected  with  that 
use  to  sujr*:est  to  the  plaintiff  that  the  public  claimed  any  ; 

rijjlit  of  way  over  his  land.     Since  1894  the  greater  part  : 

of  the  i)ath  traveled  by  the  public  during  the  fall  and 
winter  has  been  plowed  in  tlie  spring,  and  small  grain  or 
corn  planted  thereon.  Dm*ing  the  spring  and  summer 
seasons  the  d(»fendants  and  other  persons  have  followed 
the  turning  row  where  corn  was  planted,  and  at  times 
have  <lriven  over  the  small  grain.  Travel  at  all  times  has 
luH^n  light,  and  until  1902  did  not  follow  a  definite  and 
consistent  path.  At  some  points  the  path  crossed  the  half 
s(M*tion  line,  and  for  a  space  was  upon  the  southeast  quar- 
ter of  said  sei*tion.  Only  at  the  iK)iut  w^here  the  way 
entered  the  plaintiff's  land  near  the  southeast  and  south- 
west corners  thereof,  and  where  it  has  followed  a  certain 
curve  of  Plum  creek,  has  the  path  remained  unchanged 
and  certain  for  more  than  ten  years  before  this  action  was 
commenced.  In  1902  and  1903  the  owner  of  the  south- 
east quarter  of  section  19  built  a  fence  along  the  north 

■ 

line  of  his  land,  and  thereby  closed  up  parts  of  the  old 
way.  The  public  then  sought  and  traveled  a  path  or 
paths  exclusively  upon  the  plaintiff's  land.  In  1908, 
when  the  plaintiff  first  learned  that  the  defendants  as- 
serted a  right  for  themselves  and  on  behalf  of  the  public 
to  cross  said  land,  he  acted  promptly,  notified  them  not 
to  further  trespass  upon  his  property;  and,  when  they 
insisted  upon  a  right  to  travel  across  his  land,  commenced 
this  action.  The  evidence  to  our  minds  is  not  sufficient 
to  sustain  a  finding  that  tlie  defendants  or  the  public, 
for  ten  years  next  before  the  commencement  of  this  ac- 
tion, have  asserted  a  right  to  travel  a  definite  path  over 
and  across  the  plaintiff's  land,  but  that  whatever  use  has 
been  made  of  that  land  has  been  permissive.  No  one  has 
ever  resided  upon  the  plaintiff's  land,  it  is  not  inclosed, 
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and  has  been  farmed  since  1894  by  tenants  or  men  in  the 
plaintiff's  employ.  The  proof  is  undisputed  that  those 
tenants  and  employees  were  instructed  by  the  plaintiff  to 
plow  and  till  the  land  to  the  dividing  line  between  the 
quarter  sections,  and  the  preponderance  of  the  evidence 
is  to  the  effect  that  tliese  directions  were  carried  out.  In 
1904  and  1905  J.  L.  Nofsinger  offered  to  pay  the  plaintiff's 
employee  if  the  latter  would  not  obstruct  said  road.  The 
public  authorities  have  never  worked  this  road  or  any 
part  of  it,  but,  so  far  as  we  are  advised,  have  refused  to 
recognize  it  as  a  public  road,  although  importuned  by  the 
defendants  and  other  interested  individuals  to  assume 
jurisdiction  over  it  and  to  inten^ene  in  the  instant  case 
and  assert  a  right  on  belmlf  of  the  public.  There  is  no 
claim  or  pretense  that  the  plaintiff  has  been  paid  for  any 
land  included  within  the  right  of  way  contended  for  by 
the  defendants,  or  that  he  has  dedicated  it  to  the  public. 
Mere  willingness  to  accommodate  school  children,  a  neigh- 
bor, or  the  public  ought  not  to  be  made  the  basis  for  a 
decree  wresting  from  the  individual  his  property  rights. 
The  mere  fact  that  a  path  has  been  traveled  by  the  public 
for  ten  or  more  consecutive  years  does  not  necessarily 
prove  that  such  use  has  been  adverse  to  the  owner  of  the 
fee.  It  is  a  circumstance  to  be  given  more  or  less  weight 
according  to  the  other  facts  and  circumstances  testified 
to  by  the  witnesses  or  established  by  the  other  evidence. 

In  Oraham  v.  Hartnett,  10  Neb.  517,  we  held  that  mere 
user  by  the  public  of  a  way  over  wild,  uninclosed  land, 
or  the  construction  of  a  bridge  in  the  line  of  that  way 
by  the  authorities  without  the  knowledge  or  ccmsent  of 
the  owner  of  the  fee,  would  not  set  the  statute  of  limita- 
tions running  against  him.  These  were  the  only  points 
involved  in  that  case.  Subsequently  the  effect  of  user  by 
the  public  in  connection  with  a  defective  attempt  by  the 
public  authorities  to  locate  a  highway,  or  in  conjunction 
with  positive  acts  or  declarations  by  the  owner  indicative 
of  an  intent  to  dedicate  his  land  to  public  use,  has  been 
considered  by  this  court  in  numerous  cases.    In  Engle  v. 
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Ilinit,  50  Xeb.  358,  we  stated  in  the  second  pnr;i^*aph  of 
the  syllabus:  **To  establish  a  hi«;:liway  by  prescription 
there  must  be  a  user  by  the  general  public  under  a  claim 
of  right,  and  \sliieli  is  adverse  to  the  occupancy  of  the 
owner  of  the  land,  of  some  particular  or  defined  way  or 
track,  uninterruptedly,  without  substantial  change,  for 
a  period  of  time  necessary  to  bar  an  action  to  recover  the 
land."  In  that  case  the  law  is  stated  in  the  affirmative, 
but  the  application  to  the  facts  is  negative.  The  rule  was 
applied  to  defeat  an  asserted  highway  in  Bleck  v.  Keller, 
73  Neb.  826,  and  in  Nelson  r.  Snccd,  76  Neb.  201.  In 
Lciris  V.  City  of  Lincoln^  55  Neb.  1,  we  stated  in  the 
second  paragraph  of  the  syllabus:  "To  establish  a 
higlnvay  by  prescription  there  must  be  a  continuous  user 
by  the  i>ublic  under  a  claim  of  right,  distinctly  manifested 
by  some  appropriate  action  on  the  part  of  the  public  au- 
tliorities,  for  a  period  equal  to  that  required  to  bar  au 
action  for  the  recovery  of  title  to  land." 

Counsel  for  tlie  defendants  argue  that  the  district  court 
felt  bound  by  tlie  law  announced  in  Letms  t;.  City  of  Lin- 
coln^ supra,  they  challenge  the  soundness  of  that  rule, 
and  assert  that  but  for  said  case  the  decree  would  have 
been  in  favor  of  their  clients.  We  find  nothing  in  the 
record  to  sup})ort  this  assertion.  The  law  is  correctly 
applied  to  the  facts  in  Lewis  v.  City  of  Lincoln,  supra. 
The  plaintiff  in  that  case  sought  to  have  its  title  quieted 
to  a  strip  of  land  within  the  defendant's  inclosure,  but 
claimed  by  the  i)laintiff  as  part  of  Twenty-seventh  street. 
There  was  no  i)roof  of  a  dedication  by  any  owner  of  the 
land,  and  the  testimony  concerning  an  easement  was  in- 
sufficient to  sustain  a  judgment  for  the  plaintiff  ui)ou 
that  issue.  The  public  had  a  way  along  the  street,  but 
the  city  did  not  have  possession  of,  or  the  public  use  of, 
any  i)art  of  the  tract  in  dispute.  Engle  v.  Hnyit  is  ap- 
proved in  Lewis  v.  City  of  Lincoln.  In  Hill  v.  McCinnis, 
M  Neb.  187,  Lewis  v.  City  of  Lincoln  is  cited  in  the  sylla- 
bus, but  Engle  v.  Hunt  is  also  referred  to  with  approval 
in  the  body  of  the  opinion.    The  travel  in  that  case  had 
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varied  from  four  to  eiglit  rods  across  the  plaintifiPs  land, 
and  we  held  a  way  by  user  did  not  exist.  In  Kansas  City 
&  O.  R.  Co.  V,  mate,  74  Neb.  868,  Leicis  v.  City  of.  Lin- 
coln is  cited  and  followed.  In  that  ease  there  had  been 
no  user.  In  Brandt  v.  Olson,  79  Neb.  612,  we  held: 
"Evidence  of  ten  years'  nse  by  the  public  of  a  road 
through  cultivated  land  without  substantial  variance, 
with  the  knowledge  and  acquiescence  of  the  owner  for  a 
period  of  ten  years,  raises  the  presumption  of  an  implied 
dedication  and  acceptance  of  such  road  as  a  public  high- 
way." Engle  v.  Hunt  and  Bleck  v.  Keller,  supra,  are 
cited  with  approval,  but  no  mention  is  made  of  Leims  i\ 
City  of  Lincoln.  In  Kendall'Smith  Co.  v.  Lancaster 
County,  84  Neb.  654,  Engle  v.  Hunt  is  cited  with  approval, 
and  no  reference  is  made  to  Lewis  v.  City  of  Lincoln,  and 
the  same  situation  exists  in  Brym  v.  Butler  County,  p. 
841,  post.  Professor  Angel  says  that,  strictly  speaking, 
the  law  of  prescription  does  not  apply  to  highways,  be- 
cause the  law  allows  a  prescription  only  to  account  for 
the  loss  of  a  grant,  and  the  public  cannot  be  a  grantee  in 
a  deed  because  it  has  no  capacity  to  take  or  convey  an 
estate.  Angel,  Highways  (3d  ed.)  sec.  131.  Tlie  author 
of  the  textbook  states  that,  notwithstanding  this  seeming 
barrier  to  the  application  of  the  law  of  prescription  to 
highways,  the  doctrine  has  been  applied  to  highways  by 
many  courts.  In  Nebraska  the  statute  of  limitations  is 
one  of  repose,  and  not  of  presumptions.  Gatling  v.  Lane, 
17  Neb.  80;  Ballou  v.  Sherwood,  32  Neb.  666.  Whether 
we  say  that  ten  years^  continuous  adverse  user  raises  a 
presumption  of  dedication,  or  tliat  it  vests  the  public  with 
an  easement  of  the  right  to  travel  the  way,  is  not  material, 
the  same  conclusion  is  reached  by  either  process  of  rea- 
soning. The  position  taken  by  this  court  in  Engle  v. 
Hunt  and  Brandt  v.  Olson,  supra,  is  supported  by  the 
courts  of  sister  states.  Town  of  Marion  v.  Skillman,  127 
Ind.  130;  State  v.  Hunter,  5  Ired.  Law  (N.  Car.)  369; 
Valentine  v.  City  of  Boston,  22  Pick,  (Mass.)  75;  Arndt 
V.  Thomas,  93  Minn.  1;  Earle  v.  Boat,  63  8.  Car.  439, 
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453;  Onstott  v,  Murray,  22  la.  457;  Doic  v.  Kansas  City 
8.  R.  Co.,  116  Mo.  App.  555;  Whitesides  v.  Green,  57  Am. 
St.  Rep.  740  (13  Utah,  341),  and  monographic  note 
thereto. 

A  consideration  of  the  opinions  of  this  court  npon  the 
subject  impels  us  to  say  that  the  rule  announced  in  LeirU 
V.  City  of  Lincoln,  snpra,  and  the  other  cases  following 
that  decision,  should  not  be  strictly  applied.  Proof  that 
the  oflBicers  having  control  of  the  highways  in  a  county 
or  municipality  worked  a  way  or  exercised  other  acts  of 
dominion  over  it  to  the  knowledge  of  the  owner  of  the 
fee  should  convince  the  trier  of  fact  that  from  thencefor- 
ward the  use  was  adverse  to  such  owner,  but  circum- 
stances may  be  such  in  a  particular  case  that  the  road 
overseer,  the  county  commissioners  or  the  supervisors 
would  have  no  occasion  to  work  the  road,  to  compel  the 
landowner  to  cut  the  weeds  growing  along  the  beaten 
path,  or  to  exercise  any  other  overt  act  to  indicate  they 
were  assuming  jurisdiction  over  a  highway,  and  yet  the 
user  may  have  been  under  a  claim  of  right  to  the  knowl- 
edge of  the  owner  of  the  fee.  In  such  cases  the  litigant 
should  consider  what  has  been  said  in  Engle  v.  Hunt, 
Brandt  v,  Olson,  and  Kendall-Smith  Co.  v,  Lancaster 
County,  supra.  Giving  the  defendants  the  benefit  of  the 
last  cited  cases,  we  are  satisfied  the  evidence  amply  sus- 
tains the  judgment  of  the  district  court. 

2.  The  defendants  argue  that  the  plaintiff  has  an 
adequate  remedy  at  law,  and  that  a  court  of  equity  is 
without  jurisdiction  to  enjoin  them  from  committing  a 
trespass  upon  the  plaintiff's  land.  The  subject  is  an  inter- 
esting one,  but  will  not  be  pursued,  because  the  defend- 
ants made  no  objection  to  the  form  of  action  before  the 
decree  was  rendered,  but  asked  for  equitable  relief,  to 
the  end  that  they  might  be  confirmed  in  a  right  to  travel 
the  path  across  the  land  in  controversy.  Having  volun- 
tarily submitted  to  the  jurisdiction  of  the  court,  they 
will  not  be  heard  to  say,  after  decree  has  been  entered 
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against  them,  that  the  action  sliould  have  been  tried  at 
law.    ShenrUi  v.  aayhmjen,  39  Neb.  238. 

The  judgment  of  the  district  court  is  right,  and  is 

Affirmed. 


Fanny  J.  Rrym,  appellee,  v.  Butj.er  County, 

APPELLANT. 
Piled  May  20, 1910.     No.  15,999. 

1.  Highways:   Prescription.    By  continuous,  adverse  user  under  claim 

of  right  for  ten. years  the  public  may  acquire  a  highway  along  a 
section  line  through  cultivated  lands. 

2.  :  :  Estoppel.  The  power  to  establish,  change,  main- 
tain or  abandon  public  highways  having  been  committed  by  the 
legislature  to  the  county  board,  petitioners  for  th.'  opening  of 
a  section-line  road,  the  county  clerk,  viewers  and  appraisers, 
when  acting  independently  of  the  county  board  in  taking  pre- 
liminary steps  authorized  by  statute,  cannot  estop  the  county 
from  asserting  that  the  road  had  already  been  acquired  by  ad- 
verse user. 

Appeal  from  the  district  court  for  Kutler  county: 
George  F.  CoRioiiAN,  Judge.     Reversed, 

A.  V.  Thomas^  for  appellant. 

R.  G,  Roper,  contra. 

Rose,  J. 

This  is  a  controversy  over  a  claim  against  Butler 
county  for  a  strip  of  land  used  for  a  highway.  The  county 
board  rejected  the  claim.  Plaintiff  appealed  to  the  dis- 
trict court,  and  there  recovered  a  judgment  iov  |50.  The 
matter  is  presented  here  on  an  appeal  by  defendant. 

Plaintiff  owned  the  north  half  of  the  nortlieast  quarter 
of  section  16,  township  13,  range  3,  in  Butler  county.  A 
strip  20  feet  wide  along  the  east  side  of  her  tract,  as  thus 
described;  is  the  land  for  which  the  trial  court  allowed 
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damages.  The  county  attorney  insists  that  by  continuous, 
adverse  user  under  claim  of  right  for  more  than  the 
statutory  period  of  ten  years  the  public  acquired  a  high- 
way running  north  and  south  between  sections  15  and 
16,  and  that  the  disputed  strip  is  part  of  the  highway.  Is 
til  is  position  well  taken?  A  witness  testified  to  the  effect 
that  he  had  been  acquainted  with  the  road  14  or  15  years, 
having  traveled  it  with  a  steam  thresher  nearly  15  years 
ago,  and  that  he  had  seen  the  road  since,  and  that  it  had 
been  used  just  like  any  other  road  for  traveling.  One  of 
plaintifrs  witnesses,  who  knew  the  road  and  first  trav- 
eled it  in  1889,  said  that  part  of  the  land  on  either  side 
was  cultivated  at  that  time,  and  that  ^^any  one  having 
cause  to  go  over  the  road  could."  A  witness  called  by 
defendant  stated  he  had  lived  for  about  13  years  in  town- 
ship 13,  in  which  the  road  is  located,  and  that  he  had  been 
accjuaiuted  witli  it  probably  12  years;  that  he  was  a  road 
overseer  in  1900  and  1901,  and  as  such  worked  the  road, 
making  a  culvert,  and  being  assisted  by  a  man  who  was 
working  out  a  poll  tax.  The  road  overseer  who  was 
elected  in  1894  testified  that  he  put  in  a  tile  culvert  in 
1895,  and  that  the  road  was  the  main-traveled  one  to 
Seward.  The  work  of  the  overseers  seems  to  have  been 
confined  prin(i])ally  to  the  draws  where  the  culverts  were 
needed,  but  there  is  proof  that  elsew^here  the  road  was 
good.  Proof  of  work  on  that  part  of  the  road  in  good 
condition  was  unnecessary.  Brandt  v.  Olson^  79  Neb. 
1)12.  A  resident  of  the  township  said  he  had  been  ac- 
(juainted  with  the  highway  since  1884,  and  since  that 
time  it  luul  been  traveled  generally  by  the  public.  A  man 
from  David  City,  who  visited  the  locus  in  quo  in  1899, 
testified  that  he  found  a  good  road,  with  wagon  tracks 
whicli  **looked  like  they  had  been  cut  down  in  the  sod  for 
15  years."  A  witness  who  had  been  acquainted  with  the 
road  since  1891  said  his  recollection  was  that  the  land 
on  both  sides  was  then  in  cultivation.  During  the  period 
covered  by  the  proofs,  most  of  the  land  on  both  side«  of 
the  section  line  had  at  one  time  or  another  been  fenced, 
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but  the  public  travel  was  never  intcirnptcd,  a 
having  heen  left  open.  Some  iiiifernvd  laiiii 
cultivated  clear  tip  to  the  lieaten  tra<'k,  but 
pat'sing  each  other  were  driven  thron;;!!  the  gr; 
neeessary.  It  is  clear  that  tiie  iiigiiway  was  con 
used  more  than  ten  years  before  this  procciM 
coiumenced.  The  evidence  disclosed  no  niatorif 
ence  from  the  line  of  travel,  within  the  meanii 
rule  that  slight  deviations  to  avoid  mud,  poo 
croachments  will  not  necessarily  prevent  the  pu 
acquiring  prescriptive  rights,  where  the  roadway 
used  without  inteiTuption  or  substantial  change 
than  ten  years.  KendnU-Hmiih  (Jo.  v.  Lanriist'i 
84  Neb.  654.  There  is  no  evidence  to  show  that  ; 
owner  on  either  side  of  the  section  line,  or  a 
person,  ever  interfered  with  public  travel  at  ; 
Plaintiff  traveled  over  the  highway  herself  and 
the  land  before  she  bought  it.  Defendant's  po 
this  issue  is  fairly  established,  within  the  nieaiii 
rule  that  by  continuous,  adverse  u-ser  nuder 
right  for  the  statutory  period  of  ten  years  the  pi 
acquire  a  higliway  through  cultivated  lands. 
Hunt,  50  Neb.  358;  Nelson  v.  Siieed,  76  Neb.  :;0 
is  some  proof  tending  to  show  that  the  road  wa 
wide  14  or  15  years  ago.  The  question  of  width, 
is  settled  by  the  following  stipulation  made  in  op 
"It  is  hereby  stipulated  and  agi-eed  that  the  wid 
road  between  sections  15  and  16  herein  is  to  be  ■■. 
any  event  concerning  the  result  of  this  suit." 

Plaintiff  contends,  however,  that  the  county  b 
ticipated  in  proceedings  to  condemn  a  portion  of 
for  highway  purposes,  and  thereby  estopped  th 
from  claiming  it  by  prescription  or  adverse  uwr. 
residents  of  the  county  commenced  pn>ceeding> 
27,  1906,  by  filing  with  the  county  clerk  a  i>e( 
■the  opening  of  the  road.  A  viewer,  subsc(|ii» 
pointed,  reported  December  12,  1906,  as  follows: 
report  in  favor  of  the  opening  of  said  road.     Ii 
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tr^iire  «»ii»^  mlvert  four  hv  six  feet  to  make  sriid  road 
[•a-is;iMe."  The  connty  clerk  by  newspaper  x>^J^'»li<'i^tion 
u««t:ti^l  th«>se  interested  to  file  their  objections  to  the 
t»[»-nlui:  of  tlie  n»ail  an<l  their  claims  for  damages  in  his 
«»fti»e  on  or  Wfure  March  16,  1907.  Appraisers  apiM>inted 
by  the  lounty  rlerk  repurtcnl  April  16,  1907:  "We  have 
examint'fl  s;iid  mad,  and  find  there  are  no  damages,  be- 
iiiiis^  of  tlie  fart  that  said  road  has  become  a  lawful  road 
by  virtue  iif  liaving  been  traveled  for  more  than  ten  years. 
We  wnuhl  aKsi»  m-ommend  that  said  road  be  declared  o]>en 
and  workiil."  At  a  meeting  of  the  county  board  May  14, 
11HI7,  plaintiff's  claim  was  rejected,  the  rei)orts  of  tire 
viewer  and  appraist»rs  approved,  the  road  declared  open, 
and  t?ie  elerk  instruct!^  to  make  the  proper  entry  on  the 
rounty  nnords.  Tlirough  thes^  proceedings  did  the  public 
lose  tlie  valuable  rights  previously  acquired  by  prescrip- 
tion or  adverse  user?  Is  the  county  estopped  to  assert 
the  rights  thus  acquired?  These  questicms  require  an 
examination  of  tlie  statutes  and  the  nature  of  the  pro- 
ceedings described.  The  power  to  establish,  repair, 
change,  maintain  or  abandon  public  roads  has  been  com- 
mitted by  the  legislature  to  the  county  boards.  Comp. 
St.  1909,  ch.  78.  Petitioners,  viewers,  appraisers  or 
county  clerks,  having  no  jurisdictitm  over  those  subjects, 
cannot  by  estoppel  deprive  the  public  of  legally  acquired 
highways.  If  the  county  is  estopped  in  the  present  case, 
it  must  necessarilv  be  bv  some  act  of  the  county  board. 
That  tribunal  did  not  initiate  this  proceeding.  The  road 
is  on  a  section  line,  and  could  have  been  opened  by  the 
county  board  without  a  petition,  if  not  already  openetl. 
Comp.  St.  1909,  ch.  78,  sec.  46;  Berry  v.  Delouyhrey,  47 
Neb.  354.  No  such  action  was  taken.  On  the  cimtrary, 
the  record  shoAVS  that  in  1899  the  county  board  made  an 
order  reciting  that  it  considered  the  road  already  estab- 
lished. In  appointing  appraisers  and  in  notifying  those 
interested  to  file  their  objections  and  claims  for  damages, 
the  county  clerk  performed  ministerial  duties  imposed  by 
statute.     Comp.  St.  1905,  ch.  78,  sees.  4-24.     The  nature 
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of  those  acts  depended  on  the  law,  which  plaintiff  was 
bound  to  know.  Tlie  county  clerk,  in  giving  plaintiff  an 
opportunity  to  be  heard  before  the  county  board,  did  not 
l>revent  the  county  from  subsequently  asserting  that  the 
road  had  already  been  established.  Neither  the  viewer 
nor  the  appraisers  had  any  authority  to  bind  the  county 
by  any  preliminary  report  or  finding,  since  the  power  to 
establish,  maintain  or  abandon  roads,  and  to  allow  or  to 
reject  claims  against  tlie  cimnty,  had  been  granted  to  the 
county  board.  Its  first  order  in  this  proceeding,  accord- 
ing to  the  record,  was  made  ilay  14,  1907,  when  plain- 
tiff's claim  was  rejected,  the  reports  of  the  viewer  and 
appraisers  approved,  the  road  declared  open,  and  the 
county  clerk  instructed  to  make  the  proper  entry  on  the 
county  records.  Neither  the  viewer  nor  the  appraisers 
reported  that  the  road  had  not  been  established,  and  the 
approval  of  their  rei)orts  was  not  an  assertion  of  that 
fact.  There  Avas  no  county  record  of  the  highway,  because 
it  had  been  accjuired  by  the  public  independently  of  any 
action  of  tlie  county  board.  The  approval  of  the  reports 
amounted  to  no  more  than  the  making  of  a  formal  order 
for  the  opening  of  a  road  already  in  existence.  Plaintiff 
had  the  same  means  as  the  county  board  of  obtaining 
knowledge  of  the  prescriptive  rights  of  the  public.  She 
Avas  required  to  take  notice  of  the  law  under  which  the 
county  clerk  published  the  notice  and  appointed  the  ap- 
praisers. She  was  not  misled  or  deprived  of  any  prop- 
erty or  right  by  the  conduct  or  decision  of  the  county 
board.  The  elements  of  estoppel  are  entirely  wanting. 
On  the  record  made  in  the  district  court,  the  findings 
should  have  been  in  favor  of  the  county. 

The  judgment   of  the  district   court   is   therefore   re- 
versed and  the  cause  remanded  for  further  proceedings. 

Ebversed. 
Pawcbtt,  J.,  dissenting. 

The  majority  opinion  sustains  the  county's  claim  to  the 
road  in  question  by  adverse  user  for  more  than  ten  years. 
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Plaintiff  (I008  not  admit  that  the  road  was  ever  established 
by  user,  but  allef!;es  that  if  such  were  the  case,  it  could 
only  be  to  the  extent  of  the  way  used.  It  is  clear  that  the 
road  was  uover  used  the  full  le«?al  width,  but  on  the  con- 
trary, for  many  years,  fences  were  maintained  and  crops 
raised  on  the  land  now  sought  to  be  appropriated.  That 
being  true,  plaintiff  is  clearly  entitled  to  compensation 
for  the  land  not  ])reviously  used  by  the  public.  Where  a 
road  is  established  in  the  regular  way,  the  law  fixes  it  at 
a  certain  width.  Such  action  on  the  part  of  the  county 
authorities  gives  a  kind  of  color  of  right  or  title,  and  the 
rule  of  pal  is  ijosscasio  does  not  apply;  but  when  there  has 
not  been  any  h^gal  establishment  of  a  road,  the  rule  does 
ap])ly.  The  district  court  took  that  view  of  the  case  and 
allowed  i)laiutitr  for  a  strip  of  land  twenty  feet  wide  which 
had  not  been  used  by  the  public.  In  this  I  think  the  dis- 
trict court  was  right.  All  must  concede  that  even  the  law- 
ful establislnuent  of  a  section  line  road  does  not  cut  off 
claims  for  damages  for  the  land  taken;  and  wiiere  a  road 
is  u(*ver  legally  opened,  nor  the  full  width  fixed  by  law 
occupied  for  the  full  period  of  ten  years,  the  right  to  dam- 
ages for  the  land  not  used  remains  unimpaired.  Plaintiff 
received  daiiiag(»s  for  twenty  feet  of  land  never  used  except 
l)v  herself  in  couiiectiim  with  and  in  the  same  manner  that 
she  had  used  her  other  lands.  Her  right  to  compensation 
therefor  had  never  been  surrendered  or  lost.  I  think  the 
judgment  of  the  district  court  should  be  affirmed. 

Keese,  C.  J.,  concurs. 


%   i- . 
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Ebick  W.  Westmax,  appellant,  v.  Charles  Carlson 

BT    AL.,    appellees. 
Filed  Mat  20. 1910.    No.  16,016. 

1.  Process:    Se»vice:     Pkesumptions.     Where  the  return  of  a  sheriff 

recites  that  he  served  the  summons,  on  which  the  return  is  in- 
dorsed, the  presumption  is  that  he  performed  his  duty  in  making 
the  service. 

2.  :    :     iMPEAciiMEXT.     The  return  of  a  sheriff  that  he 

served  a  summons  on  .defendant  can  only  be  impeached  by  clear 
and   convincing  proof. 

3.  Judgment:     Suit   to    CANciiL:     Mekitokious    Defense.     A    suit    in 

equity  to  cancel  a  Judgment  rendered  by  default  in  an  action  at 
law  in  which  a  summons  was  legally  served  on  defendant  should 
be  dismissed,  where  the  facts  pleaded  and  proved  fail  to  disclose 
a  meritorious  defense  to  the  original  action. 

Appeal  from  the  district  court  for  Saunders  county: 
Benjamin  F.  Good,  Judge.    Affirmed. 

*  Tibbets  d  Anderson,  for  appellant. 

John  L.  Siindean  and  William  R.  Patrick^  contra. 

Rose,  J. 

This  is  a  suit  in  equity  brought  by  plaintiff  in  the  dis- 
trict court  for  Saunders  county  to  cancel  a  judgment  ren- 
dered by  default  against  him  and  Peter  John  Westman 
in  the  county  court  of  Saunders  county,  September  7, 
1898,  for  the  sum  of  |373.89,  in  an  action  on  three  promis- 
ijOTj  notes  given  by  them  to  the  payees,  Carlson  and  Han- 
son, for  the  purchase  price  of  a  second-hand  cornsheller. 
The  suit  in  equity  was  dismissed,  and  plaintiff  has  ap- 
pealed. 

In  the  county  court  the  firm  of  Carlson  &  Hanson  was 
plaintiff  and  Peter  John  Westman  and  Erick  W.  Westman 
were  named  in  the  petition  as  defendants.  August  17, 
1898,  the  county  judge  issued  a  summons  returnable  Sep- 
tember 6,  1898,  on  which  the  slieriff  made  return  as  fol- 
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lows:     '*K(Moived  this  writ  on  the  17th  day  of  Aujrust, 
1898,  juid  on  the  25th  day  of  August,  1898,  I  served  the 
within  d(*f(*ndants  by  h^nving  a  certified  copy  of  the  same, 
with  all  the  indorsements  thereon,  at  their  usual  plaee  of 
residence  in  Saunders  county.     W.  D.  Farris,  Sheriff,  l>y 
W.    H.    Collins,    Deputy.      Fees:    Service,    fO.75;    copi(*s, 
fO.oO;   mileage,   ?1.70;   $2.95.''     The  Westmans   did   not 
appear  in  r(»sponse  to  the  summons,  and   the  judgment 
which    is   now    the   subject   of   controversy    was   entered 
against  them  by  default.     Under  issues  properly  raised 
by  the  i)leadings,  plaintiff  in  the  present  suit  adduced  tes- 
timony to  impeach  the  return  quoted;  and  whether  the 
evidence   is  sufficient   for  that  purpose   is  the  principal 
((uestion  presented  by  this  appeal.     Plaintiff  in  his  own 
Ijchalf  testified,  in  substance*,  as  follows — the  sheriff's  re- 
turn showing  service  August  25,  1898:    Plaintiff  and  his 
brotlu^r  John  were  unmarried,  and  Avith  two  sisters,  named 
Ilelga   and  Lorena,  lived  Avith   their  mother  on  a  farm 
in  Saunders  c<mnty  during  the  month  of  August,  1898. 
The  mother  and  Ilelga  were  invalids,  requiring  constant 
care.     Helga  died  October  1(5,  1898,  and  the  mother  June 
<),  1907,  before  this  case  was  tried  in  the  district  court. 
Lorena  was  generally  in  attendance  upon  them,  but  when 
absent  one  or  the  other  of  the  brothers  took  her  place. 
The  mother  could  not  converse  in  Engli.sh,  and  for  that 
li^ason  seldom  went  to  the  door  to  meet  callers.  That  duty 
lisually   f(*ll   to   Lorena.     So   ifar  as  plaintiff  knew,  the 
shcTiff  or  d(»puty  had  called  only  twice  with  process,  once 
to  serve  a  subpcena,  and  again  to  serve  a  summons  issued 
by  the  county  judge  in  a  prior  suit  begun  August  12,  1898, 
to  recover  judgment  on  the  notes  alreadj'  described,  and 
dismissed  August  16,  1898.     Plaintiff  remembered  both 
s(»rvices,  but  never  knew  of  the  summons  issued  August 
17,  1898,  or  of  the  judgment  against  him,  until  execution 
\N'as  threatened  or  issued  in  1908.   John  and  Lorena  testi- 
fied to  substantially  the  same  facts.     In  addition,  Lorena 
said  that  she  was  onlv  absent  from  the  farm  once  or  twice 
during  the  month  of  August,  1898,  that  the  sheriff  could 
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not  have  served  the  summons  as  stated  in  his  return  with- 
out her  knoAving  it,  and  that  she  knew  of  no  such  service. 
She  admitted,  however,  that  her  mother  and  Helga  were 
s(mietimes  out  of  doors,  and  that  an  officer  might  have 
lianded  either  of  them  copies  of  a  summons.  This  testi- 
mony rests  in  the  memory  of  the  witnesses,  and  relates  to 
a  time  nearly  ten  years  earlier,  when  they  would  natur- 
ally be  distracted  by  the  illness  of  their  mother  and  sister. 
For  anything  appearing  in  the  proofs,  the  service  may 
have  been  made  as  certified  by  the  sheriff.  The  return  of 
the  officer  is  part  of  the  judicial  record  of  the  case.  It 
appears  to  be  regular  on  its  face.  It  shows  in  addition  to 
the  return  that  the  sheriff  charged  mileage  and  fees  for 
copies  of  the  summons.  He  performed  his  duties  under  an 
oath  of  office  and  the  penalties  of  an  official  bond.  As  to 
5-erving  the  writ  and  making  the  return,  the  presumption 
is  that  the  officer  performed  his  duty.  Parker  v.  Starr, 
21  Neb.  680.  The  return  of  a  sheriff  that  he  served  a 
summons  on  defendant  can  only  be  impeached  by  clear 
and  convincing  proof.  Connell  v.  GalUgher,  36  Neb.  749; 
Unangst  v.  Sonthwick,  80  Neb.  119.  This  doctrine  is 
essential  to  the  integrity  and  permanency  of  judicial 
records.  In  the  light  of  all  the  evidence,  the  trial  court 
correctly  held  that  plaintiff  in  making  his  case  did  not 
meet  the  requirements  of  the  rule  stated. 

Plaintiff  insists,  however,  that  in  any  event  he  did  not 
have  notice  or  knowledge  of  the  suit,  that  he  had  a  valid 
defense  which,  without  fault  or  neglect  on  his  part,  he 
was  prevented  from  making,  and  that  on  equitable  grounds 
tlie  judgment  of  the  county  court  should  be  opened.  Tlio 
defense  pleaded  is  that  the  notes  were  given  for  a  corn- 
slieller  upon  the  condition  it  would  be  repaired  by  Carl- 
son and  Hanson,  from  whom  it  was  purchased,  so  that  it 
would  do  good  work,  that  they  did  not  so  repair  it,  that 
it  was  of  no  value,  and  that  in  consequence  there  was  a 
failure  of  consideration.  There  is  some  testimony  in  sup- 
port of  this  defense,  but  there  is  convincing  proof  that  the 
57 
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father  of  plaintiflf  bought  the  cornsheller  for  his  sons, 
when  they  were  minors,  but  did  not  pay  for  it.  After 
they  reached  majority,  after  tlie  slieller  had  been  on  their 
farm  perhaps  two  years,  and  after  they  had  used  it,  plain- 
tiff and  his  brotlier  John  sij^ned  the  notes  in  questinu. 
Tlie  record  justifies  a  finding  that  after  the  signing  of  tin* 
notes  they  procured  supplies  for  the  sheller  from  Carlsi>u 
and  Hanson  without  i^aying  for  them,  used  the  machim* 
several  years,  and  made  no  attempt  to  return  it  or  to  re- 
scind tlie  contract  of  purchase,  or  to  have  the  notes  can- 
celed or  returned.  A  consideration  of  all  the  evident^ 
leads  to  the  conclusion  that  plaintiflf  herein  is  not  entitled 
to  have  the  judgment  by  default  opened. 

No  error  being  found  injthe  record,  the  judgment  of  tin* 
district  court  is 

Affirmed. 


John  Wkstman,  appellant,  v.  Charles  Carlson  et  al., 

*  APPELLEES. 

Filed  May  20,1910.     No.  16,015. 

AppeaL'  Brirks:  Waiver  of  ERRon.  On  appeal  from  the  district 
court  to  the  supreme  court,  an  assigned  error  wlU  be  deemed  to 
be  waived,  where  it  is  not  discussed  in  appeUant's  brief. 

Appeal  from  the  district  court  for  Saunders  countv: 
Benjamin  F.  Good,  Judge,    Affirmed. 

Tihhcts  rf  Anderson^  for  appellant. 

John  L.  Sundean  and  William  R.  Patrick,  contra. 

Rose,  J. 

The  facts  and  issues  in  this  case  are  the  same  as  in 
Westman  v.  Carlson,  ante,  p.  847,  except  in  the  following 
X^articulnrs:  PlaintifiP  herein  was  sued  in  the  county 
court  of  Saunders  county  as  Peter  John  Westman,  while 
his  real  name  is  Johp  Westmao  or  John  Peter  Westman. 


Vol.  86]  JANUARY  TERM,  1910.  851 


Oxven  V.  Chicago,  B.  &  Q.  R.  Co. 


For  failure  of  the  district  court  to  open  the  county  court's 
judgment,  on  account  of  the  misnomer  suggested,  error  is 
assigned  in  this  court.  Tlie  question,  however,  is  not  dis- 
cussed in  plaintiff's  brief,  and  for  that  reason  is  deemed 
to  be  waived.  It  follows  that  the  decision  in  the  present 
case  is  controlled  by  the  rulings  in  the  case  cited. 
The  judgment  of  the  district  court  is  therefore 

Affirmed. 


Harry  Owen,  appellee,  v.  Chicago,  Burlington  & 
QuiNCY  Railway  Company  et  al.,  appellants. 

Filed  May  20,1910.     No.  16,038. 

1.  Mechanics'   Liens:    Surcon tractor.     A  plaintiff  who  completed   a 

job  of  grading  on  the  roadbed  of  a  railway  held  to  be  a  subcon- 
tractor within  the  meaning. of  the  laborers*  lien  law,  where  his 
proof  showed  that  the  work  was  orally  sublet  to  him,  through  his 
father,  by  the  original  contractor,  that  the  subcontract  was  made 
for  his  benefit,  that  he  used  his  own  grading  outfit,  and  that  he 
paid  the  laborers  with  his  own  money. 

2.  :  Construction  of  Act.  The  statutes  providing  for  mechan- 
ics' and  laborers'  liens  are  remedial  enactments  and  should  be 
liberally  construed. 

3.  :     Description   of  Premises.     In   a  subcontractor's   lien   for 

a  Job  of  grading  on  the  roadbed  of  a  railway,  a  description  is 
sufilcient,  when  it  will  enable  a  person  familiar  with  the  locality 
to  identify  with  reasonable  certainty  the  premises  intended  to  be 
described. 

4. :    .    In  a  subcontractor's  lien,  the  description,  "Grading 

and  excavating  on  the  Chicago,  Burlington  and  Qulncy  Railway 
right  of  way  between  A  and  D  streets  in  the  city  of  South  Omaha, 
Nebraska,"  held  sufficient,  where  the  right  of  way  described  is 
the  only  one  owned  by  that  corporation  between  the  streets 
named. 

5, :  .  "The  fact  that  an  affidavit  for  mechanic's  lien  con- 
tains a  description  of  more  land  than  will  be  subject  to  the  lien 
will  not  render  the  proceeding  void,  if  not  done  with  a  fraudulent 
Jntent,"    White  laU  l/umper  Cp,  V,  fiu9$en,  %i  N^b,  18«. 
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Appeal  from  the  district  court  for  Douglas  county: 
Howard  Kennedy,  Judge.    Affirmed. 

Greene,  Brechen ridge  d  Matters  and  W.  H.  Hatteroth, 
for  appellants. 

Crofoot  d  Hcott  and  H.  8.  Daniel,  contra. 

Rose,  J. 

Aceordinp:  to  the  petition,  S.  Cox,  defendant,  entered 
into  a  contract  with  the  Chicago,  Burlington  and  Quincy 
Railway  Company,  defendant,  to  do  some  grading  and 
excavating  on  its  right  of  way  on  Twenty-ninth  street 
between  A  and  I)  streets  in  South  Omaha,  and  immediately 
sublet  a  portion  of  the  work  to  plaintiff,  agreeing  to  pay 
him  18  cents  a  cubic  yard  for  excavating  and  removing 
earth.  TlaintiflF  commenced  the  job  September  1,  1906, 
and  completed  it  October  3,  1906,  having  in  the  meantime 
excavated  and  removed  3,690  cubic  yards  of  earth. 
Neither  of  the  defendants  paid  him  for  his  work,  and  he 
filed  a  lien  November  30,  1906,  for  f664.20  against  the 
roadbed  and  right  of  way  at  the  Zooms  in  quo.  This  is  a 
suit  by  plaintiflf  to  foreclose  his  lien.  Cox  permitted  a 
default.  The  railway  company  filed  an  answer  contain- 
ing a  general  denial.  A  trial  resulted  in  a  decree  of  fore- 
closure, the  amount  of  plaintiff's  recovery  being  f 743.50. 
The  railway  company  has  appealed. 

The  decision  of  the  trial  court  is  first  assailed  as  fol- 
lows:  "There  is  not  sufficient  evidence  to  sustain  the 
findings  and  decree  to  the  effect  that  plaintiflf  was  a  sub- 
contractor of  defendant  Cox."  In  support  of  this  con- 
tention it  is  asserted  that  plaintiflf  was  employed  by  the 
firm  of  Owen  &  Lovelace  to  whom  the  job  had  been  sublet 
l)y  Cox.  These  inferences  are  drawn  chiefly  from  testi- 
mony that  plaintiflf's  father,  Henry  E.  Ow^en,  senior  mem- 
ber of  the  firm  of  Owen  &  Lovelace,  made  the  contract 
with  Cox,  and  that  the  laborers  were  paid  with  checks  of 
that  firm.    On  the  other  band^  thiBre  is  proof  tending  to 


« 
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show  these  facts:  Cox  wanted  plaintiff  to  do  the  work, 
and  was  told  to  make  the  deal  Avith  the  senior  Owen,  and 
did  so.  The  contract  was  not  made  for  the  father  or  for 
the  firm,  bnt  for  plaintiff  individually.  In  doing  the  work 
plaintiff  used  his  own  grading  outfit,  and  had  been  in 
business  for  himself  two  years.  The  laborers  were  paid 
by  plaintiff  out  of  his  own  funds  with  the  cliecks  of  (3w(*n 
&  Lovelace,  his  individual  business  having  been  kept 
separate  from  that  of  the  firm.  Cox  never  paid  the  firm 
or  Henry  E.  Owen  or  plaintiff  for  the  work.  A  considera- 
tion of  all  the  evidence  leads  to  the  approval  of  the  trial 
court's  finding  that  plaintiff  was  a  subcontractor  of  Cox, 
that  he  performed  the  contract  on  his  part,  and  that  his 
claim  is  unpaid. 

The  remaining  objection  to  the  decree  of  foreclosure  is 
stated  as  follows :  "The  statement  of  the  mechanic's  lien 
is  imperfect  in  that  the  description  of  the  premises  sought 
to  be  charged  with  the  lien  is  too  vague  and  indefinite,  and 
is  inapplicable  to  the  particular  track  and  roadbed  actu- 
ally benefited."  The  description  required  by  statute  is 
found  in  the  following  enactment:  "Every  person, 
wliether  contractor,  or  subcontractor,  or  laborer  or  ma- 
terial man  who  wishes  to  avail  himself  of  the  provision ; 
of  the  foregoing  section,  shall  file  with  the  clerk  of  the* 
county  in  which  the  building,  erection,  excavation,  or 
other  similar  improvement,  to  be  charged  with  the  lien  is 
situated,  a  just  and  true  statement  or  account  of  the  de- 
nmnd  due  him  after  allowing  all  credits,  setting  forth  the 
time  when  such  material  was  furnished  or  labor  per- 
formed, and  when  completed,  and  containing  a  correct 
description  of  the  property  to  be  charged  with  the  lien/' 
Comp.  Ht.  1909,  ch.  54,  art.  II,  sec.  3.  The  property  to 
be  charged  with  a  subcontractor's  lien  is  described  by 
statute  in  this  language:  "The  said  lien  therefor  shall 
extend  and  attach  to  the  erections,  excavations,  embank- 
ments, bridges,  roadbed,  and  all  land  upon  which  the  same 
may  be  situated,  including  the  rolling  stock  thereto  ap- 
pertaining  and   belonging,   all   of   which   including   the 
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riglit  of  way,  shall  constitute  the  excavation,  erection  or 
improveniont  provided  for  iind  mentioned  in  this  act." 
Corap.  St.  1909,  ch.  54,  art.  II,  sec.  2.  The  statutes  are 
remedial  and  must  be  liberally  construed.  White  Lake 
Lumber  Co.  v,  Rtisscll,  22  Neb.  126.  Within  the  meanins 
of  the  statutory  provisions  quoted,  when  thus  construe<l, 
is  plaintiff's  description  sufficient?  It  is  as  follows: 
^^Gradin^  and  excavating  on  the  Chicago,  Burlington  & 
Quincy  Railway  right  of  way  between  A  and  D  streets  in 
the  city  of  South  Omaha,  Nebraska."  The  test  of  suffi- 
ciency is  whether  the  lienor's  description  will  enable  a 
perscm  familiar  with  the  locality  to  identify  with  reason- 
able certainty  the  premises  intended  to  be  descril)ed. 
(tuioii  i\  Ryckmau,  77  Neb,  833;  Mhite  Lake  Lumber  Co. 
i\  Russell,  22  Neb.  126.  It  is  shown  by  the  proofs  that 
the  right  of  way  on  which  plaintiff  worked  runs  south  on 
Tweuly-ninth  street,  and  crosses  A,  B  and  C  streets  at 
riglit  angles,  terminating  at  D.  There  are  two  parallel 
spur-tracks  on  Twenty-ninth  street.  One  leaves  the  main 
line  north  of  A  and  terminates  between  B  and  C.  The 
other  leaves  the  main  line  north  of  A  and  terminates  at 
1).  Both  tracks  belong  to  the  Chicago,  Burlington  & 
(Juincy  Railway  Company,  and  one  witness  stated  that  it 
had  no  other  tracks  between  A  and  D  in  South  Omaha 
east  of  the  Union  Pacific  tracks.  The  only  track  extend- 
ing from  A  to  D  is  on  the  right  of  way  where  plaintiff 
w()rk(Hl.  West  of  the  Union  Pacific  tracks  the  streets 
corrcsifonding  to  A,  B,  C  and  D  are  known  as  West  A, 
West  B,  West  C  and  West  D;  so  that  one  familiar  with 
the  locality  would  not  mistake  the  right  of  way  described 
in  plaintiff's  lien  for  the  right  of  way  owned  by  the  Chi- 
cago, Burlington  &  Quincy  Railway  Company  west  of  the 
Union  Pacific  tracks.  One  track  owned  by  the  Chicago, 
Burlington  and  Quincy  Railway  Company  in  South 
Omaha,  in  addition  to  those  on  Twenty-ninth  street, 
seems  to  cross  A  street  diagonally  at  the  west  end,  but  it 
runs  toward  the  southwest  to  a  point  only  a  trifle  south 
of  A  street,  and  one  familiar  with  the  locality  would  not 
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mistake  that  track  for  "the  Chicago,  Burlington  & 
Quincy  Railway  right  of  way  between  A  and  D  streets  in 
the  city  of  Sonth  Omaha."  In  this  view  of  the  proofs,  the 
Chicago,  Burlington  &  Quincy  Railway  Company  had  no 
right  of  way  or  tracks  between  A  and  D  streets  in  the 
city  of  South  Omaha  to  prevent  identification  of  tlie  right 
of  way  described  in  plaintiff's  lien.  With  the  location  of 
the  graded  right  of  way  thus  described,  a  person  familiar 
with  the  locality  could  identify  it  almost  as  readily  as 
Twenty-ninth  street  between  A  and  D.  No  reason  can  be 
given  for  the  application  of  strict  or  technical  rules  in 
testing  the  description.  The  record  contains  no  intima- 
tion that  defendants  were  misled  by  it,  or  tlmt  there  was 
any  fraud  or  wrongdoing  on  the  part  of  plaintiff,  or  that 
the  right  of  any  third  person  had  intervened.  The  de- 
scription is  sufficient  for  the  identification  of  the  prop- 
erty to  be  charged  with  the  lien. 

It  is  argued,  however,  that  there  are  two  tracks  on 
Twenty-ninth  street  betAveen  A  and  D;  that  plaintiff*  de- 
scribed a  right  of  way,  and  his  description,  if  sufficient 
to  identify  the  premises,  includes  both  tracks;  that  plain- 
tiff worked  on  one  only,  and  that  his  lien  can  attach  to  no 
other.  This  point  is  without  merit.  In  an  opinion  by 
the  present  chief  justice  it  is  said:  "The  fact  that  an 
affidavit  for  mechanic's  lien  contains  a  descrii)tion  of 
more  land  than  will  be  subjcxit  to  the  lien  will  not  render 
the  proceeding  void,  if  not  done  with  a  fraudulent  intent." 
White  Lake  Lumher  Co.  v.  Russell,  22  Neb.  12G.  The 
statute  quoted  (Comp.  St.  ch.  54,  art.  II,  sec.  2)  seems 
to  apply.  There  was  no  fraud  to  invalidate  the  descrip- 
tion in  the  present  case.  If  too  much  property  was  ^- 
scribed,  the  trial  court  had  authority  to  confine  the  lien 
to  the  property  legally  affected  by  it. 

No  error  appearing  in  the  record,  the  judgment  is 


Affirmed. 
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Samuel  C.  Nelson  v.  State  op  Nebraska. 

Filed  May  20,  1910.    No.  16.511. 

1.  Information:    Surplusage.     "Averments  in  an  information  of  mat- 

ters which  are  immaterial,  and  not  necessary  ingredients  of  the 
offense  charged,  may  be  rejected  as  surplusage."  Hose  v.  State, 
74  Neb.  493. 

2.  :     Embezzlement:     Description  of  Property.     Under  section 

121  of  the  criminal  code,  an  information  charging  an  agent  witfi 
the  embezzlement  of  money  in«a  specific  sum  named  contains  a 
sufficient  description  of  the  property  embezzled. 

3.  Embezzlement:  Instructions.    An  instruction  which  permits  a  Jury 

to  convict  an  agent  of  embezzlement  without  binding  that  by  a 
felonious,  adverse  use  or  holding  he  deprived  his  principal  of  the 
property  alleged  to  have  been  embezzled  is  erroneous. 

Eruor  to  the  district  court  for  York  county:  George 
F.  Corcoran,  Judge.    Reversed. 

Oilhert  Bros,  and  W.  A.  Prince^  for  plaintiff  in  error. 

William  T.  Thompson,  Attorney  General,  and  George 
W.  Ay  res,  contra. 

Rose,  J. 

In  a  prosecutio/i  by  the  state  in  the  district  court  for 
York  county,  Nebraska,  Samuel  C.  Nelson,  defendant, 
was  convicted  of  embezzling  |1,900  belonging  to  his  prin- 
cipal, the  York  Alfalfa  Milling  Company,  and  for  that 
felony  was  sentenced  to  serve  a  term  of  five  years  in  the 
penitentiary.  As  plaintiff  in  error  he  now  presents  for 
review  the  record  of  his  conviction. 

The  information  charges:  "Samuel  C.  Nelson,  on  or 
about  the  15th  day  of  April,  1909,  in  said  county  of  York 
and  State  of  Nebraska,  he  the  said  Samuel  C.  Nelson, 
being  then  and  there  the  agent  and  officer  of  the  York 
Alfalfa  Milling  Company,  a  certain  incorporated  Com- 
pany, and  he,  the  said  Samuel  C.  Nelson,  not  being  a 
person  within  the  age  of  eighteen  years,  and  not  being 
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then  and  tliere  an  apprentice,  did  then  and  there  by  vir- 
tue of  such  employment,  as  agent  and  oflQcer  of  said  cor- 
lK)ration,  the  York  Alfalfa  Milling  Company,  receive  and 
take  in  his  possession  certain  money,  to  wit,  |10,000, 
and  certain  checks  of  the  amount  and  value  of  |10,0()0, 
all  of  whi(*h  checks  and  money  was  and  is  the  property  of 
said  York  Alfalfa  Milling  Company,  a  corporation,  hjs 
princii)al,  and  did  then  and  there  fraudulently,  unlaw- 
fully and  feloniously  convert  to  his  oAvn  use  and  embezzle 
said  checks  and  money  without  the  assent  of  said  York 
Alfalfa  Milling  Company,  his  principal." 

The  general  charge  that  defendant  embezzled  "certain 
checks  of  the  amount  and  value  of  $10,000,"  without  any 
further  description  of  the  checks,  is  said  to  be  fatally 
defective.  If  this  point  is  well  taken,  a  question  not  de- 
cided, the  information,  Avith  all  reference  to  the  checks 
omitted,  charges  defendant  with  the  embezzlement  of 
money  in  the  sum  of  $10,000.  The  rule  is  that  "aver- 
ments in  an  information  of  matters  which  are  immaterial, 
and  not  necessary  ingredients  of  the  offense  charged,  may 
be  rejected  as  suri)lusage."  Ha^^e  v,  Stat(%  74  Neb.  493; 
Hnriburt  v.  State,  52  Neb.  428;  Hlodgett  v.  State,  50  Neb. 
121;  Hall  v.  State,  40  Neb.  320.  After  eliminating  that 
part  of  the  information  relating  to  the  checks,  defendant 
is  charged  with  the  embezzlement  of  money  in  the  sum 
of  $10,000.  In  charging  accused  with  the  embezzlement 
of  money,  a  more  specific  description  of  the  embezzled 
property  than  that  given  in  the  information  is  unneces- 
sary. State  V.  Knox,  17  Neb.  683;  MilU  v.  State,  53  Neb. 
263. 

The  state  attempted  to  prove  the  embezzlement  of  sev- 
eral items  of  i>roperty,  but  the  trial  court  limited  the  jury 
to  the  consideration  of  two,  which  are  described  in  in- 
structions 10  and  11  as  follows: 

"10.  The  jury  are  instructed  that  if  you  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the  draft  of 
fljOOO  mentioned  in  the  evidence,  issued  by  the  First 
National  Bank  of  York  on  April  20,  1909,  was  received 
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by  the  defendant  Nelson  at  and  within  the  county  of  York 
in  the  state  of  Nebraska ;  that  he  was  at  said  time  and  place 
an  oOicer  or  a.^iMit  of  the  York  Alfalfa  Milling  ConiiKiny,  a 
corporation;  that  the  draft  or  money  represented  thereby 
was  at  said  time  the  property  or  money  of  the  said  York 
Alfalfa  Milling  Company  and  that  he  received  the  same  by 
virtue  of  his  said  employment  by  said  company;  that  he 
then  and  there  or  shortly  thereafter  formed  the  fraudulent 
and  felonious  intent  and  purpose  to  convert  said  draft 
and  the  moiH\v  represented  therel)y  to  his  own  use  and  tu 
deprive  the  said  York  Alfalfa  Milling  Company  of  said 
money  without  the  assent  of  said  York  Alfalfa  ililling 
Com])any,  tlie  owncT  thereof;  that  he  did  not,  at  any  time 
ther(»aft(»r,  pay  over  or  account  for  the  nnmey  represented 
by  said  draft  to  his  said  employer;  and  if  you  further 
find  from  the  evidence,  beyond  a  reasonable  doubt,  that 
he  did  not  n^tain  the  amount  represented  by  said  draft 
claiming  the  same  in  gocul  faith  to  be  due  liim  for  fee, 
commission  or  charges  on  collei*tions  made  or  services 
rendered  bv  him;  then,  in  case  v(m  find  each  and  all  of 
said  elements  above  mentioned  to  be  shown  by  the  evi- 
dence beyond  a  reasonable  doubt,  you  will  find  the  de- 
fendant guilty  in  manner  and  form  as  he  stands  charged 
in  the  information,  and  vou  will  further  find  in  vour 
verdict  the  amount  and  value  of  the  draft  at  said  tijne  and 
include  the  amount  so  found  in  your  verdict." 

*'ll.  Upon  the  question  of  the  transfer  of  $900  in  a 
certain  bank  in  Kansas  City,  Missouri,  to  the  defendant 
Nelson,  mentioned  in  the  evidence  of  the  witness  Lauren- 
son  as  having  occurred  in  the  month  of  June,  1909,  if  the 
jiiry  bi^lieve  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  fraiululent  purpose  was  formed  by  the  defendant 
to  convert  said  itcMu  of  $900  to  his  own  use  and  that  the 
decisive  ste])s  taken  to  carry  out  that  purpose  were  had 
and  done  at  and  within  the  county  of  York  in  the  state 
of  Nebraska;  that  said  defendant  was  at  said  time  and 
place  an  officer  or  agent  of  the  York  Alfalfa  Milling  Com- 
pany, a  corporation,  that  the  item  of  |900  was,  at  said 
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time  the  property  or  money  of  the  said  York  Alfalfa  Mill- 
ing Company  and  that  he  received  the  same  by  virtue  of 
his  said  employment  by  said  company;  and  that,  as  above 
stated,  he  formed  the  fraudulent  and  felonious  intent  and 
purpose  to  convert  said  money  to  his  own  use  and. to  de- 
prive the  said  York  Alfalfa  Milling  Company  of  said 
money  without  the  assent  of  said  York  Alfalfa  Milling 
Company,  the  owner  thereof;  that  he  did  not,  at  any  time 
thereafter,  pay  over  or  account  for  said  money  to  said 
employer;  and  if  you  further  find  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  he  did  not  retain  said  money 
claiming  the  same  in  good  faith  to  be  due  him  for  fee, 
commission,  or  charges  on  collections  made  or  services 
rendered  by  him;  then,  in  case  you  find  each  and  all  of 
said  elements  above  mentioned  to  be  shown  by  the  evi- 
deace,  beyond  a  reasonable  doubt,  you  will  find  the  de- 
fendant guilty  in  manner  and  form  as  charged  in  the 
information,  and  you  will  further  find  in  your  verdict  the 
amount  and  v^lue  of  said  money  at  said  time  and  include 
the  amount  so  found  in  your  verdict." 

The  jury  found  defendant  guilty  of  the  embezzlement 
of  |1,900.  This  sum  was  composed  of  two  items,  one  be- 
ing the  draft  for  |1,000  mentioned  in  the  tentli  instruc- 
tion, and  the  other  being  the  credit  of  f900  described  in 
the  eleventh.  Defendant  now  insists  there  is  no  proof  to 
show  that  the  draft  was  embezzled  in  York  county,  as 
charged  in  the  information.  There  is  evidence  tending  to 
show  these  facts:  The  York  Alfalfa  Milling  Company 
was  incorporated  at  I'ork,  March  22,  1909,  for  the  pur- 
pose, among  others,  of  constructing  and  operating  an  al- 
falfa mill  at  York.  Defendant  was  a  director  of  the  cor- 
poration and  also  a  member  of  the  executive  committee. 
At  its  first  meeting,  ]March  23,  1909,  he  was  instructed  to 
act  for  the  corporation  in  negotiating  for  the  purchase  of 
a  building  owned  by  the  Fairmont  Creamery  Company  at 
a  price  not  to  exceed  |1,500.  April  20,  1909,  G.  M. 
Stryker,  who  was  treasurer  of  the  York  Alfalfa  Milling 
Company,  drew  a  check  for  |1,000  on  the  First  National 
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Hank  of  York,  and  the  same  day  the  bank  issued  to  him 
a  draft  on  the  First  National  Hank  of  Cliicaj^i*  for  fl,OO0, 
wliic'h,  after  having  been  indorsed  by  defendant,  was  by 
liini  presented  to  and  caslied  by  the  National  Hank  of 
<'oinnieree  of  Kansas  City,  April  24,  190^.  This  is  the 
draft  mentioned  in  the  tentli  instruction  and  the  amount 
of  whieh  is  included  in  the  verdict.  Defendant  testifie<l 
lie  received  tlie  draft  at  Kansas  City,  presented  it  for 
payment  there,  and  that  the  money  was  needed  in  the 
negotiations  for  the  building  owned  by  the  Fairmont 
Oeamery  Company.  The  evidence  fails  to  show  that  the 
draft  was  ever  in  defendant's  possession  in  Nebraska,  or 
that  he  was  in  York  county  between  the  date  on  whieh 
the  draft  was  purchased  by  Sti\vker  and  the  date  on  which 
it  was  caslied  in  Kansas  City.  As  to  this  item,  there  is  a 
failure  to  prove  embezzlement  in  l^ork  county,  and  for 
that  reasim  the  verdict  cannot  be  allowed  to  stand. 

Defendant  insists  further  that  the  tentli  instruction  was 
given  as  a  complete  statement  of  the  law  applicable  to 
the  embezzlement  of  the  draft  or  of  the  money  reali;2ed 
therefnmi,  and  that  it  permitted  a  conviction  without  a 
finding  by  the  jury  that  defendant  in  fact  embezzled  the 
projK^rty.  ^Manifestly  the  trial  court  intended  to  include 
in  the  tenth  instruction  all  the  elements  essential  to  a 
cimviction,  as  to  the  item  mentioned  therein,  and,  having 
thus  attempted  to  cover  the  entire  subject,  no  material 
element  of  the  crime  could  be  omitted  without  error. 
Hiyhvv  r.  ^fni(\  74  Neb.  331.  According  to  the  instruc- 
tion, a  finding  that  defendant  deprived  his  principal  of 
the  property  by  a  felonious,  adverse  use  or  holding  was 
not  essential  to  a  conviction.  The  omission  is  apparent. 
The  forming  of  a  felonious  intent  on  part  of  defendant  to 
convert  to  his  own  use  property  of  his  princii)al  is  men- 
tioned as  an  element  of  the  crime,  but  an  unexecuted  pur- 
pose to  embezzle  is  not  embezzlement.  It  has  not  escaped 
observation  that  the  jury  were  required  to  find,  before 
convicting  defendant,  that  he  did  not  pay  over  to  his  prin- 
cipal, or  account  to  the  latter  for,  the  money  represented 
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by  the  draft,  and  also  that  he  did  not  retain  it  in  good 
faith  for  sorvii-es  or  charges  on  collections;  but  faihire 
to  pay  over  or  account  for  money  received  l>y  defendant 
as  agent  would  not  amount  to  emliezzlement,  if  his  prin- 
cipal was  not  in  fact  deprived  of  the  property  by  a  felo' 
niuiiK,  adverse  use  or  holding.  Under  the  information, 
actual  conversion  with  a  felonious  intent  was  essential  to 
a  conviction.  Chaplin  v.  Lee,  18  Neb.  440;  McAlrcr  v. 
State.  46  Neb.- 116;  Hamilton  v.  ^tate,  46  Neb.  284;  Hifj- 
hce  V.  Stair.  74  Neb.  331.  On  account  of  the  omission 
described,  tlierefore,  the  tenth  instruction  is  erroneous, 
Instructi<ni  11  is  not  free  from  the  same  vice.  It  de- 
scribes as  elements  of  embezzlement  a  fraudulent  purpose 
on  part  of  defendant  to  convert  to  hia  own  use  an  item 
of  $i)00  and  the  "decisive  steps  taken  to  carry  out  that 
purpose.'"  "Decisive  steps",  in  the  connection  in  which 
the  words  are  employed,  do  not  properly  define  the  overt 
acts  constituting  eml)ezzlement  and  should  not  have  been 
used  for  that  purpose  in  the  chaise. 

For  the  reasons  given,  the  judgment  below  must  be 
reversed,  hut  to  prevent  tlie  recurrence  of  errors  appear- 
ing in  other  instructious  the  following  observations  are 
made;  The  court  in  defining  "embezzlement"  made  a 
reference  to  the  felonious  removing  or  secreting  of  per- 
sonal property.  This  part  of  the  charge  should  not  have 
been  given  for  the  reason  it  bad  no  proper  application  to 
any  question  submitted  to  tlie  jury  for  determination.  An 
instruction  defining  "conversion"  was  likewise  inappli- 
cable to  the  issues.  In  addition,  the  jury,  by  one  of  the 
instructions,  were  erroneously  permitted  to  consider  ir- 
relevant testimony  adduced  by  the  state  for  the  purpose 
of  proving  the  eml)ezzlement  of  items  withdrawn  from  the 
consideration  of  the  jury  by  another  instruction. 


Bevebsed  and  remanded. 
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Thomas  I>enms<»x,  appoxee,  v.  Daily  News  Publish- 
ing  Tom  PA  NY,   APPELIJiNT. 

FiiJj>  Mat  2'.\  1910.     No.  16.508. 

L  Appeal:  E^~rr»r\«  r:  Law  or  Ca«5e.  On  a  second  appeal  to  this  court 
Tih^r«»  the  c\id<"n'e  is  substantially  the  same  as  upon  a  former 
9Ll*i*f-sA,  and  on  suf  h  former  appeal  this  court  has  determined  the 
probaMve  fon^  and  les^al  effect  of  such  evidence,  the  evidence 
upon  that  j»oint  will  not  be  again  reviewed  on  such  second  appeal. 

2.  Libel:    lNSTKr<7io\s.     Instruction    number   2,   given    by   the   court 

upon    its  own   motion,  and   discussed   in  the  opinion,   held  not 
erroneous. 

3.  :    .     WTiile  a  published  statement  made  in  the  alterna- 


tive will  not  ordinarily  be  held  to  be  libelous  per  se  unless  the 
lanETMaee  used  in  the  alternative  is  of  such  character,  yet  if  the 
sta'pmpnt.  taken  as  a  whole,  is  such  that  it  will  not  admit  of 
any  other  reasonable  construction  except  that  the  party  referred 
to  in  such  statement  participated  in  and  connived  at  the  doing 
of  the  main  art  charged.  It  is  not  error  to  Instruct  the  jury  that 
the  entire  statement  constitutes  a  libel  per  tc. 

4.  Trial:  Aufxjations  axd  Proof.    The  rule  that  the  allegata  et  probata 

must  agree  does  not  mean  that  the  allegations  in  the  petition 
must  be  in  precise  language,  but  the  rule  is  satisfied  if  the 
allegations  of  the  petition  fairly  indicate  the  facts  sought  to  be 
proved  and  the  case  is  tried  throughout  by  both  parties  upon 
the  theory  that  such  facts  tend  to  support  an  issue  in  the  case 
as  made  by  the  pleadings. 

5.  Libel:    Damages.     In  an  action  for  damages  for  libel,  the  question 

of  the  amount  of  plaintiff's  damages  is  largely  a  question  for 
the  jury;  and  where  it  api>ears  that  such  issue  has  been  sub- 
mitted to  the  jury  under  proper  instructions,  this  court  will  not 
disturb  the  finding  of  the  jury  unless  the  amount  found  by  the 
verdict  is  clearly  excessive. 

Appeal  from  the  district  court  for  Douglas  county: 
Howard  Kennedy,  Judge.    Affirmed. 

Baxter  &  Van  Duscn,  for  appellaixt, 

Wf  J,  Conmll  and  Walter  P,  Thomas,  contra. 
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Fawcbtt,  J. 

This  case  is  before  us  a  second  time.  The  opinion  of 
Mr.  Commissioner  Epperson  on  the  former  hearing,  re- 
ported in  82  Neb.  675,  contains  such  a  full  and  clear  state- 
ment of  the  case  that  we  do  not  deem  any  further  state- 
ment necessary.  On  the  second  trial  in  the  district  court, 
plaintiff  again  recovered  judgment,  and  defendant  ap- 
peals. 

Defendant's  first  contention  is:  "There  was  no  suffi- 
cient evidence  to  s^ipport  the  allegation  that  the  libel  was 
publislied  of  and  concerning  the  plaintiff.'-  It  is  asserted 
by  plaintiff,  and  not  denied,  that  plaintiff's  testimony 
upon  this  branch  of  the  case  is  the  same  as  that  offered 
on  the  former  trial.  This  being  true,  defendant's  first 
contention  must  fail  for  the  reason  that  that  point  is 
decided  adversely  to  it  by  our  former  decision.  We  there 
said:  "Plaintiff's  competent  evidence  fairly  establishes 
the  fact  that  he  is  the  person  referred  to  by  Mr.  Thomas. 
No  attempt  was  made  to  prove  the  contrary.  l)efendant 
tried  the  case  upon  the  theory  that  plaintiff  was  the  per- 
son whose  character  was  assailed  by  the  publication.  If 
the  case  depended  upon  this  assignment  of  error,  we  doubt 
that  we  could  recommend  a  reversal."  We  think  it  must 
be  said  of  this  last  trial,  as  was  said  of  the  former,  that 
"defendant  tried  the  case  upon  the  theory  that  plaintiff 
was  the  person  wliose  character  was  assailed  by  the  publi- 
cation." Indeed,  the  closing  paragraph  of  its  answer 
shows  such  to  have  been  defendant's  theory,  viz :  "Further 
answering  said  petition,  and  as  a  further  defense  thereto, 
this  defendant  alleges :  Firjjt,  that  at  and  for  a  long  time 
prior  to  the  26th  day  of  November,  1904,  plaintiff's  gen- 
eral reputation  in  the  city  of  Omaha,  Douglas  county, 
state  of  Nebraska,  was  bad;-that  his  reputation  was  that 
of  a  gambler,  and  the  associate  and  protector  of  the  crim- 
inal classes,  and  a  pernicious  and  baleful  manipultor  of 
Omaha  city  politics  and  a  foe  of  good  government,"  These 

allegations  by  defeodant  coincide  so  fully  with  the  state- 
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inputs  contained  in  the  alleged  libel  as  to  furnish  strong 
ideutifieation  of  plaintiff  as  the  person  indicated  in  the 
publication. 

Defendant's  second  contention  is  tliat  the  court  erred 
in  instruction  number  2,  given  by  the  (*ourt  upon  its  own 
motion.     The  objection  is  as  to  the  use  of  the  words  *'bT 
this  same  individual",  in  the  closing  portion  of  the  para- 
^rai)h  of  the  instruction  objected  to.     The  contention  is 
made  that  the  court  therebv  substituted  the  words  **hv 
this  same  individual''  for  the  pronoun  "he."    We  do  not 
think    tlie    instruction    is    susceptible   of    this    criticism. 
What  the  court  told  the  jurj-  was:    "And  that  the  follow- 
ing statement  set  out  in  plaintiff's  petiticm  as  a  part  of 
tlie  alleged  libelous  publication,  to  wit:    'That  county  at- 
torney Shields  offended  this  same  individual,  and  a  con- 
vict in  the  Iowa  penitentiary  says  he  was  offered  J3,000 
to  dynamite  Shields'  Inmse'  likewise  was  and  is  libelous 
prr  sc,  provided  that  you  shall  find  that  the  fair  and  rea- 
sonable interpretati(m  of  said  words,  taken  in  the  sense 
tliat  is  most  natural  and  obvious  and  in  the  sense  iu  which 
those  persons  to  whom  the  publication  should  come  would 
be  most  likely  to  understand  them,  is  as  follows:    That 
county   attorney   Shields  offended  this  same   individual, 
and  a  convict  in  the  Iowa  pc^nitentiary  says  he  was  offered 
by    this    same    individual    $3,000    to    dynamite    Shields- 
house."    It  will  be  seen  that  the  court,  by  the  words  com- 
plained of,  was  not  assuming  to  quote  from  the  alleged 
libel,  hwt  was  instructing  the  jury  that  the  statement  con- 
tained iu  the  publication  w<mld  be  libelous  per  se,  pro- 
vided the  fair  and  reasonable  interpretation  of  the  words 
used  is  that  the  offer  of  |3,000  to  the  convict  to  dynamite 
Shields'  house  was  made  "by  this  same  individual";  re- 
ferring to  the  same  individual  who  was  the  one  referred 
tt)  and  aimed  at  throughout  Mr.  Thomas'  speech.     We  do 
not  think  the  court  erred  in  the  use  of  the  words  referred 
to,  nor  do  we  think  that  even  if  they  had  been  improperly 
used  it  could  be  held  that  they  were  prejudicial  to  defend- 
ant. 
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Plaintiff's  third  contention  is  that  the  court  erred  in 
giving  instruction  number  2  on  its  own  motion,  wherein 
the  jury  were  told  that  "this  man  either  threw  the  bomb, 
liired  some  one  to  throw  it,  or  knows  who  did  it''  was 
libelous  per  se;  and  erred  in  refusing  to  give  instruction 
number  3  requested  by  defendant.  This,  we  think,  is  the 
(mly  serious  question  in  the  case.  It  is  urged  by  defend- 
ant that  there  is  no  allegation  in  the  petition  that  any 
bomb  was  tiirown,  and  that  there  is  no  evidence  thereof  in 
the  record;  and  that,  even  if  a  bomb  had  been  thrown,  the 
charge  is  in  the  alternative,  viz.,  that  the  statement,  "Who 
threw  tlie  bomb?  This  man  either  threw  the  bomb,  hired 
some  one  to  throw  it,  or  knows  who  did  it",  was  not  libel- 
ous per  se  because  of  the  last  clause,  "or  knows  who  did 
it" ;  that  a  charge  that  plaintiff  knew  who  threw  tlie  bomb 
was  not  charging  him  with  anything  which  would  consti- 
tute a  libel  per  se.  While  we  concede  that  ordinarily  a 
charge  made  in  the  alternative  might  not  be  libelous  per 
se,  we  think  that  the  language  here  quoted,  taken  in  con- 
nection with  the  whole  article,  is  not  susceptible  of  any 
other  reasonable  construction  except  that  "this  man" 
either  threw  the  bomb,  hired  some  one  to  throw  it,  or  had 
guilty  knowldge  as  to  who  did  it.  In  other  words,  we 
think  it  fairly  charges  that  "this  man"  was  an  active  or  at 
least  a  passive  participant  in,  and  connived  at,  the  throw- 
ing of  that  bomb.  The  court  therefore  did  not  err  in  in- 
structing that  this  language  constituted  a  libel  per  se. 

Plaintiff's  fourth  contention  is  that  "the  court  erred 
in  permitting  the  plaintiff  to  testify  as  to  the  alleged 
bomb."  It  is  contended  that  the  petition  contains  no  al- 
legation that  any  bomb  was  thrown  or  exploded  upon  Mr. 
Thomas'  porch  or  elsewhere.  In  precise  language,  this  is 
true;  but  we  think  the  allegations  of  the  petition  are  suffi- 
cient to  support  the  proof  tendered  upon  that  point.  The 
second  paragraph  of  the  petition  sets  out  the  alleged  libel 
in  the  reported  speech  of  Mr.  Thomas:  "When  I  began 
thie  fight  as  attorney  for  the  civic  federation  I  saw  at  the 
58 
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outset  a  man  who  stood  across  the  path  of  good  govern- 
ment in  this  city.  It  was  necessary  that  this  man  be 
driven  out  of  the  city.  It  was  because  of  the  fight  made 
on  that  man  that  my  family  has  been  placed  in  jeopardy 
of  their  lives.  ♦  ♦  ♦  Who  threw  the  bomb?  This  man 
either  tlirew  that  bomb,  hired  some  one  to  throw  it,  or 
knows  who  did  it."  These  allegations  of  the  petition, 
taken  in  connection  with  the  fact  that  the  case  was  tried 
by  both  sides  upon  that  theory,  sui>port  the  opening  state- 
ment in  our  former  opinion,  viz.:  "On  the  night  of  No- 
vember 22,  1904,  in  the  city  of  Omaha,  the  home  of  Elmer 
E.  Tliomas,  attorney  for  the  civic  federation,  while  it  was 
occupi(Hl  by  himself  and  his  family,  was  partially  wrecked 
by  the  explosion  of  a  dynamite  bomb,  brought  about  by 
some  person  unknown,  with  the  probable  intention  of 
murdering  said  Thomas."  On  direct?  examination,  Mr. 
Dennison  was  asked  if  he  remembered  the  incident  of  the 
bomb  b(Mng  exploded  on  the  porch  of  Elmer  E.  Thomas, 
to  whicli  he  answered:  "Yes."  On  cross-examination  bv 
defendnnt's  counsel,  he  was  interrogated  about  this  mat- 
ter in  a  manner  wliich  clearly  indicates  that  the  fact  that 
a  bomb  had  been  exi)Ioded  upon  Mr.  Thomas'  porch  and 
that  the  throwing  of  that  bomb  was  the  cause  of  the  meet- 
ing at  wliich  Mr.  Thomas  made  the  speech  published  by 
the  defendant  was  a  fact  recognized  by  both  sides.  We 
do  not  think  that  we  ought  to  adopt  any  different  theory 
here. 

The  fifth  and  last  assignment  is  that  the  damages 
awarded  are  excessive  and  were  entered  by  the  jury  under 
the  influence  of  passion  and  prejudice.  This  branch  of 
the  case  was  submitted  to  the  jury  upon  instructions,  the 
correctness  of  wliich  are  not  questioned  by  defendant.  We 
cannot  say  as  a  matter  of  law  that  their  verdict  is  not 
s^istained  by  the  evidence.  Two  juries  have  found  sub- 
stantial damages  for  the  plaintiff.  Two  district  judges 
who  heard  the  evidence  have  denied  new  trials  and  en- 
tered judgments  upon  those  verdicts.    Under  the  circum- 
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stances,  we  must  decline  to  disturb  tlie  verdict  on  the 
ground  that  it  is  excessive. 

Finding  no  prejudicial  error  in  the  record,  the  judg- 
ment of  the  district  court  is 

Affirmed. 

Rose,  J.,  took  no  part  in  the  decision. 

Sedgwick,  J.,  dissenting. 

I  cannot  agree  that  tlie  allegation  of  the  answer  quoted 
in  the  opinion  furnishes  an  identification  of  the  plaintiff 
as  the  person  concerning  whom  the  libel  was  published.  A 
defendant  may  plead  as  many  defenses  as  he  has,  under 
the  express  provision  of  the  code.  It  is  not  inconsistent 
to  plead  that  the  supposed  libel  was  not  published  of  and 
concerning  the  plaintiff,  and  in  the  same  answer  allege 
that  the  plaintiff  has  the  precise  cliaracteristics  defined  in 
the  libel. 

If  a  libel  charges  larceny  and  is  really  published  of 
and  concerning  A,  and  B  sues  supposing  it  was  published 
concerning  him,  the  defendant  would  clearly  be  entitled 
to  defend  on  both  grounds ;  that  B  had  in  fact  been  guilty 
of  larceny,  and  that  he  was  not  the  party  concerning 
whom  the  supposed  libel  was  published.  In  such  case  to 
allege  in  the  answer  that  B  was  in  fact  a  thief  would 
not  identify  him  as  the  person  concerning  whom  the  sup- 
posed libel  was  published. 

The  right  given  by  statute  to  plead  consistent  defenses 
ought  not  to  be  abridged  by  the  courts.  It  is  for  this  rea- 
son that  I  consider  it  my  duty  to  dissent  from  that  part 
of  the  reasoning  of  the  opinion  and  not  because  it  neces- 
sarily affects  the  conclusion  reached,  in  which  I  concur. 
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Account.    See  Wills,  1-3. 

Action.    See  Sales,  3. 

A  cause  of  action  against  the  maker  of  a  note  and  one  against 
a  third  person  who  has  guaranteed  the  debt  are  not  Identi- 
cal, nor  do  the  contracts  create  a  joint  liability.  Ayres 
V,  West 297 

Adultery. 

1.  The  wholly  unsupported  evidence  of  complainant  held  not 

to  justify  a  conviction.    Blue  v.  State 189 

2.  A  fact  relied  on  to  corroborate  the  testimony  of  a  witness 
must  have  evidence  to  support  it  other  than  that  of  the 
witness  whose  testimony  it  is  supposed  to  corroborate.  Blue 

V.   State    189 

3.  In  a  prosecution  for  unlawful  cohabitation  with  a  married 
woman,  that  she  is  married  is  an  essential  element  of  the 
crime.     Purdy  v.  State   638 

4.  In  a  prosecution  for  adultery,  where  there  is  evidence  of  a 
prior  marriage,  held  that  the  burden  is  on  the  state  to  prove 
dissolution  of  the  first  marriage  before  the  second  took 
place.    Pur^y  v.  State  638 

(.  It  is  prejudicial  error  to  refuse  to  permit  defendant  to  prove 
that  the  first  wife  was  alive  at  the  time  of  the  alleged 
Second  marriage,  and  is  still  the  lawful  wife  of  the  alleged 
husband.     Purdy  v.  State    638 

Adverse  I'OBAd'AAon, 

Where  «.  rcrndee  in  possession  under  a  verbal  contract  of  sale 
claims  payment  of  the  considei  alien  and  demands  a  deed, 
such  f/itB  constitute  an  assertion  of  adverse  possession. 
Lanhnm  v,  Bowlby 148 

Ap'pw,i  Mkd  Error.  See  Criminal  Law.  Judgment,  6.  Trial. 
1 .  An  order  setting  aside  a  judgment,  fixing  the  time  for  filing 
pleadings,  and  setting  the  case  for  a  new  trial,  under  sec. 
602  of  the  ccCe,  is  not  a  final  order  frrm  which  a" '^'^al  will 
He  before  the  trial  and  final  judgment.  Trir.ible  d  Blavkman 
V,  Corey  d  Son 5 

(869) 
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2.  Assignment  of  error  that  the  Judgment  should  have  been 
for  plaintiff  is  too  general.  Trenerry  t?.  City  of  South 
Omaha    7 

3.  Under  an  assignment  that  the  court  erred  In  overruling 
motion  for  new  trial,  the  record  will  be  considered  to  ascer- 
tain whether  the  judgment  is  warranted  by  the  pleadings. 
Trenerry  v.  City  of  South  Omaha 7 

4.  Where  there  is  evidence  to  support  the  judgment,  it  will 
not  be  reversed  unless  clearly  wrong.  Trenerry  v.  City  of 
South   Omaha    -. 7 

5.  Remarks  of  counsel  asking  the  jury  not  to  allow  their 
special  findings  to  conflict  with  their  general  findings,  held 
not  prejudicial  where  the  special  findings  were  answered 
in  accordance  with  complainant's  views.  Crabtree  v.  Mis- 
souri P.  R.  Co _. 33 

6.  Where  a  motion  for  judgment  on  special  findings  Is  made 
because  inconsistent  with  a  general  verdict,  the  court  may 
consider  all  other  facts  established,  and  if  the  special  find- 
ings, with  the  other  facts  proved,  are  consistent  with  the 
general  verdict,  it  will  not  be  disturbed.  Crabtree  v.  Mis- 
souri P.  R.  Co 33 

7.  Special  findings  in  an  action  for  death,  held  not  inconsistent 
with  the  general  verdict.    Crabtree  v.  Missouri  P.  R,  Co 33 

8.  Objections  to  a  question  will  not  be  reviewed  unless  an 
offer  is  made  to  prove  a  relevant  fact  responsive  to  the 
question.    Metzger  v.  Royal  Neighbors  of  America 61 

9.  Where  part  of  a  witness'  testimony  is  excluded,  and  the 
other  evidence  will  sustain  the  verdict,  the  judgment  will 
not  be  disturbed.    Metzger  v.  Royal  Neighbors  of  America,     61 

10.  Error  in  excluding  evidence  is  cured  by  its  subsequent  ad- 
mission.    Metzger  v.  Royal  Neighbors  of  America 61 

11.  Horrors  without  prejudice  are  not  ground  for  reversal  of  a 
judgment  supported  by  the  evidence  and  law.  Hilligas  v. 
Runs    68 

12.  In  a  law  action,  the  supreme  court  will  not  ordinarily 
reverse  a  judgment  supported  by  the  pleadings,  if  the  record 
does  not  show  a  motion  for  a  new  trial.    Oreer  v.  Orosse . .     81 

13.  Where  defendant  alone  appeals,  but  pending  the  appeal  the 
parties  stipulate  that  the  court  consider  all  questions  as 
though  both  parties  had  appealed,  the  court  will  treat  the 
case  as  though  both  parties  had  appealed.  Lanham  v, 
Bowlby    148 

14.  The  computation  of  time  for  filing  a  transcript  on  appeal 
from  the  district  court,  under  sec.  675  of  the  code,  is  con- 
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trolled  by  sec.  895  of  the  code.    Johnston  v.  New  Omaha 
T,H.  E.  L.  Co 165 

15.  Sec.  895  of  the  code  held  to  apply  to  the  computation  of 
time,  whether  days,  months  or  years;  and  where  the  last 
day  is  Sunday,  the  act  may  be  done  on  the  following  day. 
Johnston  v,  Omaha  T.-H.  E.  L.  Co 165 

16.  Under  sec.  162,  laws  1907,  held  that  the  assignment  that  the 
court  erred  in  overruling  the  motion  for  a  new  trial  and 
similar  technical  assignments  are  no  longer  required.  Wax- 
ham  V.  Fink   180 

17.  Ch.  162,  laws  1907,  relating  to  assignment  of  errors,  con- 
strued.    Waxham  v.  Fink   180 

18.  It  is  not  necessary  that  an  assignment  of  error  should  be 
in  precisely  the  same  language  used  in  the  motion  for  new 
trial  in  the  district  court.    Waxham  v.  Fink 180 

19.  An  assignment  of  error  to  the  overruling  of  a  motion  for  a 
directed  verdict  held  sufficient.    Waxham  v.  Fink 180 

20.  Sec.  162,  laws  1907,  does  not  affect  the  practice  in  the  dis- 
trict court,  and  no  alleged  error  can  be  considered  in  the 
supreme  court  unless  brought  to  the  attention  of  the  trial 
court  by  motion  for  new  trial.    Waxham  v.  Fink. 180 

21.  Where  two  appellants  docket  separate  appeals  as  one  case, 
it  win  be  treated  as  one,  and  the  affirmance  of  the  judgment 
will  be  upon  the  merits  as  to  both  appellants.  Urban  v. 
Brailcy    217 

22.  Record  of  district  court  held  to  import  absolute  verity. 
Urban  v.  Brailey  217 

23.  Where  a  reply  is  treated  as  sufficient  to  put  affirmative  de- 
fenses in  issue,  its  sufficiency  cannot  be  raised  for  the  first 
time  on  appeal.    Baker  v.  Racine-Sattley  Co 227 

24.  On  appeal  in  equity,  alleged  erroneous  rulings  as  to  the 
reception  of  evidence  cannot  be  reviewed  w^here  there  was 
no  motion  for  a  new  trial.  Farmers  Loan  d  Trust  Co,  v. 
Joseph    256 

25.  Appellants  should  indicate  in  their  argument  the  part  of 
the  record  which  will  sustain  their  contention  that  the  ver- 
dict is  excessive.    Mclntyre  v.  Cunningham 383 

26.  Where  a  full  examination  of  the  merits  shows  that  cross- 
appellants  are  entitled  to  no  relief  other  than  granted  by 
the  trial  court,  a  motion  to  dismiss  the  cross-appeal  may  be 
disregarded.     Hamilton  v.  Allen   401 

27.  Failure  of  trial  court  to  dismiss  a  suit  for  misjoinder  of 
plaintiffs  and  causes  of  action  held  not  to  require  a  reversal 
where  appellants  were  not  prejudiced.    Hamilton  v.  Allen. .  401 
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28.  A  verdict  on  conflicting  evidence,  If  there  is  sufficient  to 
sustain  it,  will  be  affirmed.     Vhlich  v.  Chicago,  B.  d  Q. 

R.  Co : 6«>l 

29.  A  statement  in  a  brief  filed  in  the  supreme  court,  to  be 
available  as  an  estoppel  in  the  district  court  after  reniaod. 
must  be  pleaded  and  proved.    Smullin  v.  Wharton 5o3 

30.  In  a  law .  action,  the  defeated  party  cannot  complain  on 
appeal  that  the  judgment  is  not  supported  by  the  evidence, 
if  he  did  not  raise  the  question  by  motion  for  new  trial. 
State  V.  Farrington   ., t>o3 

31.  Where  a  case  Is  remanded  with  directions,  the  trial  court 
must  render  Judgment  In  conformity  with  the  mandate. 
State  V.  Farrington    633 

32.  Where  the  district  court,  proceeding  under  a  mandate  to 
try  an  issue  defined  by  the  supreme  court,  determines  it  in 
harmony  with  the  law  and  facts,  the  mandate,  upon  a  subse 
quent  appeal,  will  not  be  so  construed  as  to  make  the  decree 
erroneous.     Smullin  v.  Wharton   5."«C 

33.  Where  a  mandate  is  issued  to  the  district  court,  commanding 
it  to  enter  a  specific  judgment,  such  judgment  is  final  and 
not  appealable.     Kerr  v.  McCreary 75^6 

34.  The  determination  of  a  question  directly  involved  on  appeal 
becomes  the  law  of  the  case  on  a  subsequent  appeal.     Hall 

V.  Baker  Furniture  Co 'Z^*f 

35.  The  determination  of  questions  on  appeal  becomes  the  law 

of  the  case.     Taylor  v.  Stull  573 

36.  A  decision  on  a  former  appeal  of  a  question  of  law  is  there- 
after the  law  of  the  case.    Lancaster  County  r.  Fitzgfrald . ,  676 

37.  A  decision  on  a  former  appeal  is  thereafter  the  law  of  the 
case.    Waiters  v.  City  of  Omaha 722 

38.  Where  the  evidence  on  a  second  appeal  is  substantially  the 
same  as  on  the  first,  it  will  not  be  again  reviewed.  Denni- 
son  V.  Daily  Netos  Publishing  Co 862 

39.  Where  special  findings  can  be  reconciled  with  a  general  ver- 
dict and  the  relevant  evidence,  the  verdict  will  control. 
Wallenburg  v.  Missouri  P.  R,  Co 642 

40.  In  equity,  where  the  court  makes  special  Endings,  and 
omits  therefrom  an  essential  fact  conclusively  established, 
the  fact  on  appeal  will  be  treated  as  though  found  by  the 
court.    Lancaster  County  v.  Fitzgerald 67ii 

41.  Where  In  a  suit  to  enjoin  trespass  defendant  asks  affirm- 
ative  relief,  he  cannot  on  appeal  question  the  court's  inrlB- 
diction  In  equity.    Smith  v.  Nof singer 834 

42.  An  assigned  error  will  be  deemed  to  be  waived,  where  not 
discussed  In  appellant's  brief.    Westman  v,  Carlson 860 
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43.  Admission  of  incompetent  or  immaterial  testimony  is  not 
ground  for  reversal  if  not  prejudicial.    Hinckley  v.  Jewett,  464 

44.  A  verdict  on  conflicting  evidence  will  not  be  set  aside  if 
there  is  sufficient  evidence  to  sustain  it,  though  the  supreme 
court  might  have  reached  a  different  conclusion.     Backes 

V.   Madscn 509 

45.  A  ruling  on  the  admissibility  of  testimony  to  which  there 
was  no  objection  is  not  reviewable.  Olmstead  v.  Qity  of 
Red   Cloud 528 

46.  Error  cannot  be  predicated  on  the  admission  of  testimony 
identical  with  that  already  admitted  without  objection. 
Olmstead  v.  City  of  Red  Cloud 528 

47.  Nonprejudicial  error  in  a  ruling  on  the  admission  of  evi- 
dence is  not  ground  for  reversal.  Olmstead  v.  City  of  Red 
Cloud 528 

48.  A  party  appealing  from  a  judgment  disallowing  damages 
must  point  out  in  his  brief  the  evidence  in  the  record  from 
which  the  damages  can  be  computed.    Stone  v.  Snell 581 

49.  Where  evidence  is  conflicting,  the  supreme  court  will  pre- 
sume that  the  jury  adopted  the  evidence  with  which  their 
verdict  corresponds.     Faist  v,  Dahl 609 

50.  In  an  action  at  law  tried  to  the  court,  its  findings  are  en- 
titled to  the  same  weight  as  the  verdict  of  a  jury.    National 

Bank  v.  Cooper 792 

• 

51.  In  a  law  action  tried  to  the  court,  where  the  evidence  is 
conflicting,  the  judgment  will  not  be  set  aside  on  appeal 
unless  clearly  wrong.     National  Bank  v.  Cooper 792 

52.  Order  striking  testimony  of  plaintiff  and  directing  verdict 
for  defendants  held  error  without  prejudice  where  the  in- 
struction would  have  been  proper  had  the  testimony  been 
retained.    Heisler  Pumping  Engine  Co.  v.  Baum 1 

53.  Where  a  requested  instruction  is  embodied  in  one  given,  the 
party  requesting  it  cannot  complain  that  it  is  erroneous. 
Vorce  V.  Independent  Telephone  Co 27 

54.  Where  a  judgment  for  plaintiff  was  reversed  because  the 
evidence  was  Insufficient,  and  on  a  second  trial  no  addl- 
tlonal  evidence  was  offered,  held  not  error  to  direct  a  ver- 
dict for  defendant.    Johnston  v.  New  Omaha  T.-H.  E.  L.  Co.^  165 

55.  An  instruction  submitting  a  defense  not  raised  by  the  plead- 
ings, supported  by  the  evidence  or  suggested  in  requests  to 
charge  is  prejudicially  erroneous.    Schminke  Co.  v.  Holden,  303 

56.  Where  damages  are  sought  for  two  causes,  for  one  of  which 
defendant  is  clearly  not  responsible,  it  is  reversible  error  to 
submit  both  causes  to  the  jury.    Walters  v.  City  of  Omaha. .  722 


874  INDEX. 

Appearance. 

Where  a  defendant  appears  to  resist  an  order,  and  thereafter 
answers  and  asks  affirmative  relief,  he  makes  a  general  ap- 
pearance.   Farmers  Loan  d  Trust  Co.  v.  Joseph 256 

Assignments. 

In  an  action  for  rents  assigned,  petition  held  sufficient  to  re- 
sist a  general  demurrer.     Yeiser  v.  Jetter 352 

Attorney  and  Client. 

1.  Where  attorneys  purchase  from  their  clients  and  resell  the 
subject  matter  of  their  employment,  the  burden  is  on  them, 
when  sued  by  their  clients  for  resulting  profits,  to  prove  the 
original  purchase  price  was  fair.    Hamilton  v.  Allen 401 

2.  In  a  suit  to  recover  profits  made  by  attorneys  out  of  a  half 
interest  in  land  purchased  from  their  clients,  certain  evi- 
dence of  prices  realized  on  resales  held  admissible.  Hamil- 
ton V.  Allen  401 

3.  In  an  action  against  attorneys  for  money  obtained  from  a 
sale  of  property  of  an  estate,  plaintiff  must  prove  by  a  pre- 
ponderance of  the  evidence  that  the  relation  of  attorney  and 
client  existed.    Prusa  v.  Everett 456 

4.  In  an  action  against  attorneys  for  moneys  of  an  estate,  evi- 
dence held  insufficient  to  establish  a  partnership  between 
defendants,  or  a  conspiracy  to  despoil  the  estate.     Prusa 

V.  Evrrett 456 

Bastardy. 

1.  The  liability  of  defendant  in  bastardy  to  satisfy  the  Judg- 
ment is  not  affected  by  an  order  of  court  awarding  custody 
of  the  illegitimate  child  to  a  third  person,  where  in  fact  it 
remained  with  its  mother.    Taylor  v.  8tull 673 

2.  A  judgment  in  bastardy  proceedings  may  be  enforced  by  exe- 
cution.    Taylor  v.  Stull 573 

3.  A  judgment  in  bastardy  proceedings,  requiring  defendant  to 
pay  for  maintenance  In  instalments,  is  subject  to  the  future 
order  of  the  court.     Taylor  v.  Stull 573 

Bigamy. 

1.  In  a  prosecution  for  bigamy,  indictment  held  to  sufficiently 
allege  a  first  marriage.    Baker  v.  State : 775 

2.  In  a  prosecution  for  bigamy,  held  error  to  exclude  evidence 
by  defendant  to  show  that  prior  to  his  second  marriage  he 
was  informed  that  his  first  wife  had  obtained  a  divorce, 
and  that  he  believed  the  information.    Baker  v.  State 775 

Bills  and  Notes.    See  Action.    Pleading,  1. 

Note  held  to  draw  interest  at  the  legal  rate  from  its  date. 
Hornstcin  v.  Cifuno   103 
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Boundaries. 

1.  In  an  action  Involving  the  location  of  a  division  line,  the 
answer  held  not  to  state  a  defense.    Runkle  v.  Welty 680 

2.  When  monuments  fixed  by  the  government  survey  can  be 
found,  they  will  control  as  to  the  location  of  section  corners. 
Runkle  v.  Welty  680 

Bridges. 

1.  In  constructing  and  -maintaining  a  bridge,  a  municipality 
must  provide  for  the  proper  accommodation  of  the  public. 
Kovarik  v.  Saline  County   440 

2.  One  has  a  right  to  assume  that  a  bridge,  a  part  of  the 
highway,  Is  reasonably  safe.     Kovarik  v.  Saline  County...  440 

3.  The  sufficiency  and  state  of  repair  of  bridges  required  by 
sec.  117,  ch.  78,  Comp.  St.  1909,  has  reference  to  the  uses  to 
which  it  is  ordinarily  exposed.    Kovarik  v.  Saline  County..  440 

Building  and  Loan  Associations.    See  Corporations,  1. 

Cancelation  of  Instruments. 

In  a  suit  by  heirs  to  cancel  certain  deeds,  evidence  held  to  sus- 
tain decree  for  defendants.    Scott  v,  Micek 421 

Carriers. 

1.  A  bill  of  lading  issued  by  a  carrier  may  be  changed  or  modi- 
fled  by  subsequent  parol  agreement.  Lincoln  Tent  d  Awn- 
ing Co.  V.  Missouri  P.  R.  Co 338 

2.  Evidence  held  to  identify  defendant's  agents,  and  prove  their 
authority  to  bind  defendant.  Lincoln  Tent  d  Awning  Co.  v. 
Missouri  P.  R.  Co 338 

Chattel  Mortgages.     See  EQunT. 

Constitutional  Law.     See  Drains,  2.    Municipal  Corporations,  2. 

1.  The  title  to  the  State  Railway  Commission  law  (laws  1907, 
ch.  90)  held  broad  enough  to  embrace  Its  provisions  defining 
telegraph  companies  to  be  common  carriers,  prohibiting 
them  from  practicing  abuses,  extortions  and  unjust  dis- 
criminations, and  providing  penalties  therefor.  Western 
Union  Telegraph  Co.  v.  State 17 

2.  The  title  of  art.  IV,  ch.  89,  Comp.  St.  1909,  held  sufficient 
to  include  the  assessment  of  highways  for  benefits  from 
drainage  improvement.  Drainage  District  v.  Richardson 
County 365 

3.  Art.  IV,  ch.  89,  Comp.  St.  1909,  held  not  in  confilct  with  sec. 
1,  art.  II  of  the  constitution,  dividing  powers  of  state  gov- 
ernment into  three  departments.  Drainage  District  v.  Rich- 
ardson County 855 

4.  Sec.  6  of  the  bill  of  rights,  guaranteeing  trial  by  jury,  held 
not  to  apply  to  Judicial  proceedings  concerning  the  amount 
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or  legality  of  assessments  for  benefits  to  highways  within  a 
drainage  district.    Drainage  District  v.  Richardson  County,  355 

5.  Order  in  divorce  striking  answer  of  defendant,  and  refusing 
to  allow  him  to  defend  for  failure  to  comply  with  order  for 
payment  of  temporary  alimony,  held  erroneous  as  not  due 
process  of  law.     McNamara  v.  McNamara 631 

Continuance. 

A  ruling  on  an  application  for  a  continuance  will  not  be  dis- 
turbed where  abuse  of  discretion  is  not  shown.  Taylor  v. 
t^tate 795 

Contracts.     See  Carriers. 

1.  Where  an  insurance  contract  is  susceptible  of  two  construc- 
tions, that  construction  should  be  adopted  which  will  pre- 
vent a  forfeiture.  Hilmer  v.  Western  Travelers  Accident 
Ass'n 285 

2.  Stipulations  as  to  time  of  performance  of  contract  held  con- 
ditions precedent.     Mclntyre  v.  Cunningham 383 

3.  Contract  with  Jobber  for  purchase  of  wagons  of  a  special 
character  held  to  be  a  contract  for  their  manufacture,  and 
that  on  their  completion  and  delivery  the  purchasers  were 
liable  for  the  price,  Peru  Plow  d  Implement  Co.  v.  John- 
son Bros 428 

4.  The  proper  construction  of  a  written  contract  is  for  the 
court.     Peru  Plow  d  Implement  Co.  v.  Johnson  Bros 428 

5.  Unreasonableness  of  an  alleged  contract  may  be  a  controlling 
factor  in  determining  its  existence.    Patterson  v.  Mikkelson,  512 

G.  Where  a  contract  is  executory,  one  pa:*ty  may  stop  perform- 
ance, subjecting  himself  to  damages.  Trinidad  Asphalt  Mfg. 
Co.  V.  Buckstiiff  B7'os.  Mfg.  Co 623 

7.  Where  one  promises  to  do  two  things,  one  legal  and  the 
other  illegal,  he  will  be  held  to  that  which  is  legal,  unless 
the  two  cannot  be  separated.     Faist  v.  Dahl 669 

Corporations. 

1.  Under  sec.  126,  ch.  16,  Comp.  St.  1907,  held  that  building  and 
loan  associations  are  not  required  to  file  articles  of  incor- 
poration with  the  secretary  of  state,  but  domestic  corpora- 
tions must  file  such  articles  with  the  county  clerk  where 
their  headquarters  are  located.     State  v.  Searle 259 

2.  Where  members  of  an  insolvent  partnership  form  a  corpora- 
tion, and  a  third  person  in  good  faith  invests  in  the  reor- 
ganization, creditors  of  the  partnership  can  seize  only  the 
partners'  Interest  in  the  corporation  to. satisfy  partnership 
debts.     Hall  v.  Baker  Furniture  Co 389 
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Counties  and  County  Officers.     See  Bridges. 

1.  Under  sees.  9,  9a,  9?),  ch.  10,  Comp.  St.  1909,  the  expense  of 
a  county  treasurer's  official .  bond  executed  by  a  bonding 
company  and  accepted  by  the  county  board  is  a  binding 
obligation  of  the  county.    Haase  v,  Buffalo  County 145 

2.  Where  a  county  treasurer  retained  clerks  theretofore  au- 
thorized by  the  county  board,  and  paid  them  the  increased 
compensation  provided  by  sec.  1,  ch.  72,  laws  1905,  held  that 
the  county  cannot  recover  on  his  bond  the  increased  com- 
pensation.    Oage  County  v.  Wright 347 

3.  Where  before  the  amendment  of  1905  to  ch.  35,  laws  1901, 
a  county  board  authorized  the  county  treasurer  to  employ 
three   assistants,    held   he   could   pay   them    the    increased  ^', 
salaries    provided    by    the    amendment.      Ckige    County    v. 
Wright 347 

4.  A  woman  may  be  eligible  to  the  office  of  county  treasurer. 
State  V.  Quihle  417 

5.  Where  the  county  board  with  knowledge  of  the  fact  allowed 
the  treasurer  In  their  settlement  with  him  the  sum  paid  to 
assistants  under  ch.  35,  laws  1901,  held  the  count^-cannotr;^ 
recover  the  same  in  an  action  on  his  bond.     Oage  County^ ^^ 
vl  Wright • 436 

Courts. 

1.  Construction  of  a  statute  involving  a  question  of  practice 
only,  which  has  been  followed  many  years  by  trial  courts, 
and  Indirectly  approved  by  the  supreme  court,  will  be  fol- 
lowed until  changed  by  the  legislature.   Mosher  v.  Huwaldt,  686 

2.  Former  decisions  of  the  supreme  court  construing  sec.  60 
of  the  code  approved.    Mosher  v.  Huwaldt 686 

3.  The  advice  of  the  state  superintendent  of  public  instruction 
contrary  to  the  judgment  of  the  supreme  court  in  a  case 
will  not  vest  a  litigant  in  a  similar  case  with  any  right, 
nor  oust  the  court  of  jurisdiction  to  determine  by  man- 
damus the  title  to  office  of  a  county  superintendent  of 
public  Instruction.     State  v.  Quinn  758 

Criminal  Law.  See  Adultery.  Bigamy.  Embezzlement.  Homi- 
cide. Indictment  and  Information.  Intoxicating 
Liquors,  1.  Jury,  1.  Larceny.  Robbery.  Sodomy.  Wit- 
nesses, 5,  6. 

1.  Instruction  to  regard  mere  inculpatory  statements  as  con- 
fessions held  erroneous.    Burnett  v.  State 11 

2.  Confessions  by  one  of  two  persons  charged  with  a  crime 
are  admissible  against  the  one  confessing.    Burnett  v.  State,    11 

3.  Confessions  against  an  alleged  accomplice  held  inadmis- 
sible, unless  made  In  his  presence  or  assented  to  by  him. 
Burnett  v.  State  11 
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Criminal  Law — Continued. 

4.  Instruction  defining  reasonable  doubt  held  erroneous.  Bur- 
nett V.  State   '....    11 

5.  A  party  who  calls  a  witness,  and  is  taken  by  surprise  by 
his  unfavorable  testimony,  may  refresh  his  recollection  by 
a  written  statement  previously  made  by  him.     Masourides 

V.    State    105 

6.  Where  a  statement  of  a  homicide  is  prepared  by  the  county 
attorney  and  signed  by  a  witness  who  contradicts  a  part  of 
it  on  the  trial,  it  is  reversible  error  to  permit  the  stateme^it 

to  be  read  to  the  Jury.     Masourides  v.  State 105 

7.  Ordinarily  a  party  may  not  impeach  his  own  witness  by 
showing  his  contradictory  statements,  but  this  will  not  pre- 
vent proof  of  the  truth  by  other  evidence  or  witnesses. 
Masourides  v.  State   105 

8.  That  the  name  of  a  witness  is  indorsed  on  the  information 
will  not  prevent  the  state  from  impeaching  his  testimony, 

if  called  as  a  witness  for  the  accused.    Booton  v.  State 114 

9.  Method  of  proof  of  venue  of  crime  stated.  Booton  v.  State,  114 

10.  Evidence  held  insufficient  to  establish  an  alibi.  Booton  v. 
State    114 

11.  Instruction  that  "a  reasonable  doubt  is  such  a  doubt  as  you 
are  able  to  give  a  reason  for"  held  erroneous.    Blue  v.  State,  189 

12.  The  jury  are  the  sole  judges  of  the  weight  of  testimony. 
Clarenee  v.  State  210 

13.  An  Instruction  that  certain  facts  are  shown  by  a  witness, 
held  to  usurp  the  function  of  the  jury.    Clarence  v.  State..  210 

14.  It  is  error  to  submit  the  question  of  the  materiality  of  evi- 
dence to  the  jury.     Clarence  v.  State 210 

15.  On  a  trial  for  murder,  admission  of  certain  evidence  held 
error.     Clarence  v.  State 210 

16.  The  admission  of  evidence  of  the  finding  of  footprints,  not 
connected  with  the  accused  in  any  way  except  that  they  led 
in  the  direction  of  his  home,  held  reversible  error.   Kinnan 

V.    State    .• 234 

17.  The  supreme  court  has  no  jurisdiction  to  review  a  judg- 
ment in  a  criminal  case,  unless  proceedings  in  error  are  in- 
stituted within  six  months  after  its  rendition.  Dirksen  v. 
State    334 

18.  An  order  postponing  the  trial  until  four  of  defendant's  wit- 
nesses were  released  from  quarantine  held  not  erroneous. 
Ossenkop  v.  State   539 

19.  Rebuttal  testimony  for  the  state  may  be  given  by  witnesses 
whose  names  were  not  indorsed  on  the  information.  Os- 
senkop   V,    Stat^     I  <  t  I  t  t  T  ••  T  !>  r  !  f  (!  t  •<•  *  '  t  ••  t  •••**•**•**•««   ^^^ 
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Criminal  Law — Continued. 

20.  Record  held  not  to  show  an  abuse  of  discretion  In  refusing 
a  continuance  on  the  ground  that  additional  names  of  wit- 
nesses were  indorsed  on  the  information.    Ossenkop  v.  State,  539 

21.  Order  denying  continuance  held  not  prejudicial  nor  an 
abuse  of  discretion.    Ossenkop  v.  State 539 

22.  Where  there  was  no  abuse  of  discretion  in  denying  a  change 
of  venue,  the  ruling  thereon  will  not  be  disturbed.  Ossen- 
kop V.  State   539 

23.  The  narration  in  good  faith  in  the  opening  statement  of 
counsel  for  the  state  of  facts  not  subsequently  proved,  or 
which  are  inadmissible,  held  not  reversible  error,  where  no 
prejudice  is  shown.    Ossenkop  v.  State 539 

24.  An  order  permitting  the  Jury  to  separate  for  21  days  during 
a  postponement  on  the  ground  that  four  of  defendant's  wit- 
nesses had  been  quarantined,  held  not  an  abuse  of  discre- 
tion.    Ossenkop  v.  State  539 

25.  Instruction  relating  to  declarations  by  defendant  after  a 
homicide  held  not  erroneous.    OssenKop  v.  State 539 

26.  Where  it  was  not  shown  that  the  victim  of  a  homicide  had 
been  under  the  influeuce  of  liquor,  held  not  error  to  sustain 
an  objection  to  a  question  as  to  his  disposition  when  under 
the  Influence  of  liquor.     Ossenkop  v.  State 539 

27.  A  conviction  will  not  be  set  aside  for  nonprejudicial  rulings 

in  admitting  or  rejecting  evidence.    Ossenkop  v.  State 539 

28.  To  render  misconduct  in  open  court  of  persons  not  con- 
nected officially  with  a  criminal  prosecution  ground  for  a 
new  trial,  prejudice  to  accused  must  appear.  Aabel  v.  State,  711 

29.  A  ruling  on  a  motion  for  a  change  of  venue  will  not  be 
disturbed  where  abuse  of  discretion  is  not  shown.     Taylor 

V.    State 795 

80.  In  a  prosecution  for  murder  while  perpetrating  a  rape,  where 
circumstances  and  the  condition  of  decedent  immediately 
after  the  crime  are  relied  on  to  establish  the  manner  of  the 
killing,  held  proper  to  Instruct  as  to  the  nature  and  effect 
of  circumstantial  evidence.    Taylor  v.  State 795 

31.  Where  insanity  and  intoxication  are  relied  on  as  defenses, 
Tield  proper  to  instruct  on  those  questions,  Including  the 
legal  effect  of  so-called  insane  delusions.    Taylor  v.  State, .  795 

32.  Certain  conduct  of  a  court  officer  and  the  Jury  held  not  suffi- 
cient- ground  for  new  trial.    Taylor  v.  State 795 

83.  Where  counsel  for  the  prosecution  charged  arguendo  that 
counsel  for  accused  were  trifling  with  the  court  and  Jury 
by  presenting  the  defenses  of  insanity  and  dunkenness, 
held  that  the  statements  are  not  ground  for  new  trial. 
Taylor  Vf  State   ...,»..  t  .,*,..,..  t  * .  r .  *  ««•  t , . , . ,  r  •  1 1  795 
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Criminal  Law — Concluded. 

34.  An  adjournment  from  Saturday  to  Tuesday  on  account  of 
Monday  being  observed  aa  "Decoration  Day"  held  not  ground 
for  new  trial.     Taylor  v.  State  795 

35.  Where  the  record  fails  to  show  affirmatively  that  the  court 
before  passing  sentence  informed  accused  that  a  verdict  of 
guilty  had  been  found  against  him,  as  required  by  sec.  495 
of  the  criminal  code,  it  will  be  presumed  that  such  informa- 
tion was  given.     Taylor  v.  State 795 

Crops.     See  Ve.mk)r  and  Pihuiiaser,  3. 

Unsevered  crops  planted  by  an  intruder  are  the  property  of  the 
owner  of  the  land.     Warner  v.  Sohn 519 

Damages.     See  Death.     Libei.,  1.     Pleading,  6.     Sales,  6. 

Instruction  relating  to  pain  and  suffering  held  not  prejudicial. 
Olmstead  v.  City  of  Red  Cloud 528 

Death. 

1.  A  parent  may  recover  for  pecuniary  loss  reasonably  probable 
from  death  of  his  minor  child  by  wrongful  act.  Crabtree  v, 
Missouri  P.  R.  Co 33 

2.  To  determine  the  amount  a  parent  may  recover  for  pecuni- 
ary loss  from  death  of  his  minor  child  by  wrongful  acr.  evi- 
dence of  the  circumstances  of  the  father  and  of  the  age  and 
condition  of  his  family  is  admissible.    Crabtree  v.  Missouri 

P.  R.  Co 33 

Deeds. 

1.  Where  a  father,  75  years  of  age,  living  with  his  son,  con- 
veyed to  him  his  farm  without  pecuniary  consideration 
during  his  last  illness,  excluding  his  other  child  from  par- 
ticipation in  his  property,  the  presumptions  are  against  the 
validity  of  the  conveyance.     Nelson  v.  Wickham 46 

2.  Evidence  hild  to  support  a  finding  that  a  conveyance  from 
father  to  son  was  made  voluntarily  and  without  undue  in- 
fluence.    Nelson  v.  Wickham   46 

3.  Acts  held  to  constitute  delivery  and  acceptance  of  deed. 
tivanda  v.  Si'otida 203 

4.  Evidence  held  not  to  show  mental  incapacity  to  execute  a 
deed.     Ward  v.  Ward  744 

5.  Evidence  held  to  justify  a  finding  that  a  deed  was  delivered. 
Ward  V.  Ward 744 

6.  A  presumption  of  fraud  or  undue  influence  does  not  arise 
solely  from  the  fact  that  a  deed  from  a  parent  to  his  child 
was  voluntary.     Ward  v.  Ward 744 
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Depositions. 

Failure  of  the  clerk  to  place  a  filing  mark  upon  the  inner 
wrapper  of  a  deposition  will  not  deprive  the  party  filing  it 
of  the  right  to  use  it.  Tryfiidad  Asphalt  Mfg.  Co.  v.  Buck- 
staff  Bros.  Mfg.  Co g23 

Divorce.     See  Constitutional  Law,  5. 

1.  Evidence  held  to  warrant  setting  aside  decree  of  divorce 
for  suppression  of  material  evidence.     Winder  v.  Winder. .  495 

2.  Prior  to  ch.  45,  laws  1909,  a  divorced  person  could  contract 
within  six  months  from  the  decree  to  marry  after  the  six 
months.     Leininger  Lumber  Co.  v.  Dewey 659 

Drains.     See  Constitutional  Law,  2-4. 

1.  A  drainage  district  organized  under  art.  IV,  ch.  89,  Comp.  St. 
1909,  is  a  public  and  not  a  private  corporation.  Drainage 
District  v,  Richardson  €ounty  355 

2.  Sec.  19,  art.  IV,  ch.  89,  Comp.  St.  1909,  authorizing  assess- 
ment of  benefits  to  a  highway  from  drainage  improvement, 
held  not  in  conflict  with  sec.  2,  art  IX  of  the  constitution, 
exempting  property  of  the  state  and  county  from  taxation, 
nor  sec.  6,  art.  IXy  authorizing  municipalities  to  make  local 
improvements  by  taxation  of  property  benefited.  Drainage 
District  v.  Richardson  County 355 

3.  Under  sec.  19,  art.  IV,  ch.  89,  Comp.  St.  190^9,  assessments  for 
benefits  to  highways  within  drainage  districts  must  be 
charged  to  the  county,  and  not  the  townships,  where  the 
county  is  under  township  organization.    Drainage  District 

V,  Richardson  County 355  / 

4.  Evidence  held  to  sustain  order  of  supervisors  of  drainage  "4^,,,^ 
district  in   assessing  benefits.     Drainage  District  v.  Rich- 
ardson County 355 

Easements.    See  Mortgages,  3.    Vendor  and  Purchaser,  8,  9. 

1.  Easement  held  to  be  appurtenant,  and  not  in  gross.     Smith 

V.  Garbc    91 

2.  An  easement  appurtenant  to  land  will  pass  by  a  conveyance, 
although  the  words  "with  the  appurtenances"  are  not  used. 
Smith  V.  Garbe 91 

Election  of  Remedies. 

One  entitled  to  rent  from  the  occupant  of  real  estate  may  sue 
therefor,  notwithstanding  he  has  resorted  to  a  remedy  to 
which  he  was  not  entitled.    Stone  v,  Snell 581 

Elections.     See  Municipal  Corporations,  5.    Schools  and  School 
Districts. 

59 
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Embe2szlement.    See  Indictmk:«t  and  I:vix>rmation,  5.    Labce^t. 
An  Instruction  which  permits  conviction  of  embezzlement  with- 
out finding  that  by  a  felonious,  adverse  use  he  deprived  his 
principal  of  the  property  is  erroneous.    yeJson  v.  State.,.,  $55 

Equity. 

Execution  of  chattel  mortgage  to  third  party  by  lessee  held  to 
constitute  a  fraud  on  the  lessor  against  which  equity  will 
grant  relief.     Rogers  v.  Trumble   31< 

Estoppel.    See  Appeal  and  Error,  29.    Mortgages,  1.    Weli-s,  1,  3. 

Evidence.  See  Adultery.  Appeal  and  Error.  Cbimtxal  Law. 
Depositions.  Marriage,  2.  Principal  and  Agent.  Pboc- 
ES8,  2,  3.    Taxation,  5.    Trial.    Witnesses. 

1.  Where  the  controversy  is  between  a  party  to  a  written  con- 
tract and  one  who  Is  neither  a  party  nor  a  privy  to  it.  parol 
evidence  tending  to  modify  or  contradict  it  held  admissible, 
Heisler  Pumping  Engine  Co.  v.  Baum 1 

2.  Vendor  of  land  may  show  by  parol  evidence  that  crops  were 
reserved.     Cooper  v.  Kennedy  119 

3.  Opinion  of  a  nonexpert  witness  concerning  plaintiff's  mental 
condition  held  admissible,  where  based  on  intimate  ac- 
quaintance and  facts  within  his  personal  knowledge.    I/ilwT 

V.  Western   Travelers  Accident  Ass'n    2S5 

4.  A  physician  may  give  his  opinion,  based  on  the  evidence, 
concerning  the  cause  of  a  person's  physical  condition.  Hih 
mer  v.  Western  Travelers  Accident  Ass'n   2So 

5.  In  an  action  'against  a  city,  the  court  may  take  judicial 
notice  of  the  class  of  cities  to  which  It  belongs,  and  of  the 
laws  by  which  it  is  governed.  Olmstcad  v.  City  of  Red 
Cloud 52S 

6.  Conversations  by  telephone  held  admissible  in  evident*e,  and 
its  probative  force  a  question  for  the  jury.     National  Bank 

V.  Cooper   7?2 

Executors  and  Administrators.    See  Homestead,  3,  4. 

1.  An  executor  should  be  credited  in  his  final  account  with 
a  reasonable  attorney's  fee  in  probating  the  will.  In  re 
Estate  of  Hcntges   75 

2.  Evidence  held  not  to  justify  withholding  of  compensation 

of  administrator  for  misconduct.    In  re  Estate  of  Wilson..,  IT- 

3.  An  order  for  allowance  to  widow  without  notice  to  heirs  held 
not  void.    In  re  Estate  of  Whiton L 

4.  Where  objections  to  certain  items  of  the  final  account  of  an 
administrator  pray  that  It  be  allowed  as  to  all  other  items, 
held  proper  to  exclude  all  evidence  not  relevant  to  the  dis- 
puted items,    /n  re  Estate  of  W?iiton ; 
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Executors  and  Administrators — Concluded. 

5.  The  title  to  real  estate  cannot  be  adjudicated  on  objections 
to  the  final  report  of  an  administrator.  '  In  re  Estate  of 
Whiton 367 

» 

6.  An  appeal  lies  from  a  county  court's  order  granting  letters 
of  administration  to  the  district  court  for  a  trial  de  novo; 
and  an  affirmance  may  be  entered,  where  the  order  was  a 
proper  one  and  free  from  error.    In  re  Estate  of  Oraff 535 

7.  Failure  to  sign  petition  for  letters  of  administration  is  not 
Jurisdictional.    In  re  Estate  of  Qraff 535 

8.  An  objection  that  petitioner  for  letters  of  administration  did 
not  sign  his  petition  cannot  be  made  for  the  first  time  on 
appeal.    In  re  Estate  of  Graff 536 

9.  An  administrator's  sale  of  real  estate  to  pay  debts  may  be 
confirmed  by  the  district  Judge  in  vacation  at  chambers, 
without  10  days'  notice  under  sec.  498  of  the  code.    Brusha 

17.  Phipps    822 

10.  Administrator's  sale  of  land  is  in  the  nature  of  a  proceeding    . 
in  rem;  and  not  an  action  governed  by  the  provisions  of  the 
code.    Brusha  v.  Phipps « 822 

Forcible  Entry  and  Detainer. 

1.  In  actions  of  forcible  entry  and  detention,  on  appeal  to  the 
district  court,  new  pleadings  need  not  be  filed.     Anderson 

V.  K^arlson 126 

2.  Forcible  entry  and  detainer  may  be  maintained  by  one  dis- 
possessed by  an  unlawful  and  forcible  entry  by  a  person 
having  the  present  right  of  possession.    Anderson  v.  Carlson,  126 

Fraud.    See  Deeds,  6.    Mortgages,  5. 

Fraudulent  Conveyances. 

Marriage  is  a  valuable  consideration  sufiicient  to  sustain  an 
antenuptial  settlement  and  conveyance  of  property  as  against 
the  creditors  of  the  grantor.  Leininger  Lumber  Co.  v. 
Dewey   659 

Highways. 

1.  Purchaser  of  land  affected  by  a  highway  established  by 
agreement  cannot  take  advantage  of  an  error  in  the  county 
clerk's  record  describing  the  location,  where  he  purchased 
with  knowledge  of  the  actual  location.     White  v.  Lippincott,    82 

2.  Dedication  of  land  for  a  highway  may  be  established  by 
parol  evidence  of  declarations  and  conduct.  Anderson  v. 
Nelson 752 

3.  Petition  for  location  of  a  public  road  in  1888,  though  silent 
as  to  its  width,  should  be  construed  to  request  a  road  66 
feet  wide  as  provided  by  sec.  2,  ch.  78,  Comp.  St.  1887.  An- 
derson V.  Nelson   752 
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Highways — Concluded. 

4.  To  establish  a  highway  by  user,  the  public  must  have 
traveled  a  definite  way  without  substantial  change  for  ten 
years,  under  an  adverse  claim.     Smith  v.  y  of  singer 834 

5.  Where  public  travel  of  a  way  is  permissive,  or  its  use  in- 
terrupted during  ten  years,  or  travel  is  permanently  di- 
verted, user  of  the  w^ay  will  not  ripen  into  an  easement  in 
favor  of  the  public.     Smith  v.  Nofainger 834 

6.  By  continuous,  adverse  user  under  claim  of  right  for  ten 
years  the  public  may  acquire  a  highway  along  a  section  line 
through  cultivated  lands.     Brym  v.  Butler  County 841 

7.  The  power  to  establish  highways  being  vested  in  the  county 
board,  petitioners  and  officers,  when  acting  independently 
of  the  county  board,  cannot  estop  the  county  from  asserting 
that  a  road  had  beeil  acquired  by  adverse  user.  Brym  v. 
Butler  County   841 

Homestead. 

1.  The  county  court  has  Jurisdiction  to  appoint  appraisers  and 
to  set  aside  a  homestead  to  a  widow.  In  re  Estate  of  Rob- 
ertson   * 490 

2.  Where  a  woman  while  living  with  her  busband  and  children 
on  the  family  homestead  became  insane,  and  remained  so 
until  after  her  husband's  death,  he  had  no  power  to  divest 
her  of  her  interest  in  the  homestead  by  will.    In  re  Estate 

of  Robertson 490 

3.  An  executor  is  not  entitled  to  possession  of  the  homestead 

as  against  a  surviving  spouse.    In  re  Estate  of  Robertson.,  490 

4.  Certain  house  and  lot  held  not  exempt  as  a  homestead  as 
against  a  purchaser  at  administrator's  sale  to  pay  debts  of 
estate  under  sees.  2  and  15,  ch.  36,  Comp.  St.  1909.    Brushn 

V.  Phipps  822 

Homicide.    See  Criminai.  Law,  25,   26,  30.     Indictment  and  In- 

KOKMATION,   3.      WITNESSES,    6. 

1.  An  instruction  which  limits  the  right  of  self-defense  to  one 
in  the  lawful  pursuit  of  his  business  is  erroneous.    Clarence 

V.  State   210 

2.  The  use  of  the  words  "at  least"  in  an  instruction  defining 
murder  in  the  second  degree,  held  prejudicial  error.  Clar- 
ence  V,   State    210 

3.  Evidence  held  to  sustain  the  verdict.    Taylor  v.  State 795 

Indictment  and  Information.     See  Bigamy,  1.     Sodomy. 

1.  Names  of  witnesses  examined  before  the  grand  Jury,  who 
are  to  be  called  upon  the  trial,  need  not  be  indorsed  upon 
an  indictment.    Donnelly  v.  State 345 
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Indictment  and  Information — Concluded. 

2.  The  purpose  of  requiring  names  of  the  state's  witnesses  to 
be  indorsed  on  an  information  is  to  give  accused  notice  of 
the  identity  of  witnesses  who  are  to  testify  against  him. 
Ossenkop  v.  State   539 

3.  An  indictment  charging  murder  while  perpetrating  a  rape, 
which  referred  to  decedent  as  "her,"  without  alleging  that 
decedent  was  a  woman,  held  not  vulnerable  to  a  demurrer  or 
motion  to  quash  for  duplicity.    Taylor  v.  State ^ 795 

4.  Immaterial  averments  in  an  information  may  be  rejected 

as  surplusage.    Nelson  v.  State 856 

5.  Under  sec.  121  of  the  criminal  code,  an  information  charg- 
ing an  agent  with  embezzlement  of  money  in  a  specific  sum 
contains  a  sufficient  description  of  the  property.     Nelson 

V.  State  856 

Infants. 

A  guardian  ad  litem  has  no  right  to  possession  of  realty  of 
his  ward  or  to  rents  and  profits  therefrom.  In  re  Estate 
of  Roberfson   490 

Injunction.    See  Intoxicating  Liquors,  5.     Judgment,  2.     Munic- 
ipal COBPORATIONS,   1.      OFFICERS. 

Where  the  right  to  an  injunction  is  ancillary,  damages  for  its 
wrongful  issuance  are  limited  to  expenses  incurred  in  secur- 
ing its  dissolution.    Darling  v.  McBride 481 

Insurance.    See  Contracts,  1. 

1.  A  fraternal  insurance  company  cannot  have  the  benefit  of 
its  by-laws  and  amendments  thereto  as  a  defense,  unless 
certified  copies  thereof  were  filed  with  the  auditor  of  public 
accounts.     Metzger  v.  Royal  Neighbors  of  America 61 

2.  A  person  so  injured  that  he  cannot  intelligently  give  notice 
of  an  accident  will  be  excused  while  so  disabled.     Hilmer 

17.  Western  Travelers  Accident  Ass*n 285 

3.  Where  a  policy  holder  is  incapacitated  because  of  an  in- 
Jury,  and  a  third  person  gives  the  insurer  notice  of  the 
accident  and  the  insurer  acts  thereon,  it  will  be  held  to 
have  received  notice  of  the  injury.  Hilmer  v.  Western 
Travelers  Accident  Ass'n 285 

4.  The  insurer  may  show  by  any  competent  evidence  t^at  the 
insured  knowingly  made  false  representations  in  his  appli- 
cation for  life  insurance.  Bryant  v.  Modern  Woodmen  of 
America    372 

5.  An  untrue  answer  in  an  application  for  life  insurance  as 
to  matters  of  opinion  or  Judgment  will  not  avoid  the  policy 
If  made  in  good  faith.  Bryant  v.  Modern  Woodmen  of 
America    372 
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Insurance — Cnmludt'd.  i 

6.  An  untrue  answer  in  an  application  for  life  Insurance  as  to 

material    matters    within    the   knowledge   of   the   applicant  j 

will    avoid    the    policy.      Bryant    v.    Modern    Woodmen    of  1 

372 

America    ' 

7.  Evidence  that  an  applicant  for  insurance  was  told  by  his 
physician  that  he  was  suffering  from  tuberculosis,  held 
material  as  to  the  applicant's  honesty  and  good  faith  in 
making  the   application.     Bryant   v.  Modern   Woodmen    of 

372 
A  m  erica 

8.  S(K^.  94,  ch.  43,  Comp.  St.  1909,  prohibiting  acceptance  of 
members  over  the  age  of  55  years,  held  no  defense  to 
an  action  on  a  benefit  certificate  Issued  before  passage  of 
the  act.    Palmer  v.  Loyal  Mystic  Legion  of  America 596 

9.  Evidence  In  action  on  benefit  certificate  held  to  sustain 
finding  that  no  misrepresentation  as  to  age  of  the  member 
was  made  at  the  time  of  his  admission.  Palmer  v.  Loyal 
Mystic  Legion  of  America   ^^^ 

10.  Where  by-laws  of  a  beneficial  association  provided  that  pay- 
ment should  be  made  within  90  days  after  proof  of  death, 
but  fixed  no  time  within  which  the  proof  should  be  made. 
held  that  30  days  was  a  reasonable  time,  and  that  Interest 
should  not  be  computed  until  after  120  days.  Palmer  v. 
Loyal  Mystic  Legion  of  America ^^^ 

Interest.    See  Insurance,  10.    Judgment,  9. 

Intoxicating  Liquors. 

1.  Evidence  held  to  support  a  conviction  for  selling  Intoxicat- 
ing liquors  without  a  license.    Donnelly  v.  State 345 

2.  The  supreme  coart  may  on  its  own  motion  dismiss  an  ap- 
peal from  an  order  granting  a  liquor  license,  where  the  term 
of  the  license  has  expired,  and  no  motion  was  made  to  ad- 
vance the  case.    Brotvn  v.  Buckley  672 

3.  Petitioners  to  an  application  for  a  liquor  license  are  not 
proper  parties  to  an  appeal  from  an  order  granting  or  re- 
fusing a  license.    Weiler  v.  Fischer 61^ 

4.  Where,  on  appeal  from  an  order  granting  a  liquor  license, 
the  signers  to  applicant's  petition  were  not  made  parties, 

and  entered  no  appearance,  the  district  court  cannot  tax  ■ 

the  costs  against  them.    Weiler  v.  Fischer 614 

5.  Where  the  district  court  without  Jurisdiction  taxed  the 
costs  on  appeal  to  the  signers  of  an  application  for  liquor 
license,  the  persons  affected  need  not  make  application  to 
retax  the  costs,  but  may  enjoin  enforcement  of  the  void 
order,     Weiler  v.  Fischer 614 
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Intoxicating   Liquors — Concluded. 

6.  The  mayor  and  council  of  metropolitan  cities  may  i 
the  license  year  coextensive  with  the  fiscal  year  flxei 
charter;  and  the  botLrd  of  Are  and  police  cammisslc 
may  grant  liquor  licenses  commenctng  on  the  1st  da 
January  and  terminating  on  the  31st  day  of  Decembc 
the  current  year.    Johnson  v.  Leidy 

Judgment. 

1.  In  a  proceeding  under  see.  602  ol  the  code  to  open  a  ] 
menC   tor   fraud   more   than   two   years   alter   Its   rendl 

petition  held  Insufilclent.    State  v.  Lincoln  Medical  Col 

2.  Where  persons  severally  llahle  on  separate  contracts 
CoUuslvely  Joined  as  defendants  for  the  purpose  of  sul: 
defendant  In  a  county  wherein  he  dops  not  reside,  a  i 
Dions  served  upon  him  In  the  county  of  his  residenc 
void,  and,  If  the  record  discloses  those  facts,  collectlo 
Ih?,  Judgment  may  be  enjoined.    Ayrei  v.  Weal 

3.  Defendant  against  whom  a  Judgment  by  default  was  ent 
hfld  not  entitled  to  relief  In  equity.  Ourske  v.  Britt... 

4.  Ill  a  suit  to  vacate  a  Judgment  because  defendant  was 
compos  mentis,  evidence  held  not  to  show  inconipetE 
Ourake   v.  Britt    ." 

5.  The  district  court  has  power  to  set  aside  a  Judgment  du 
the  term.  If  It  was  procured  by  fraud,  or  if  erreonc 
Winder  v.  Winder   

6.  An   order  vacating  a  decree  of   divorce   held   to   have 
made  during  the  term.    Winder  v.  Winder 

7.  A  Judgment  on  the  merits  concludes  parties  and  pri 
not  only  as  to  every  matter  determined,  but  as  to  any  o 
admissible  matter.     Triska  v.  Miller 

8.  A  fact  or  right  In  Issue  determined  by  a  decree  canno 
again  litigated  by  the  parties  without  a  modlficatloi 
vacation  of  the  decree.     Triska  v.  Miller 

S.  In  an  accounting  between  a  trust  estate  and  the  prim 
benellclary,  decree  fteid  one  for  the  payment  of  money, 
to  draw  Interest  from  rendition  at  the  rate  of  7  per  ( 
per  annum,  under  sec.  3,  ch.  44,  Comp,  St.  1909.  Snii 
V.  Wharton    

10.  In  a  suit  to  set  off.  a  claim  against  a  Judgment,  an 
lorney's  lieu  for  services  in  procuring  the  Judgment 
not  be  allowed  to  reduce  the  set-off,  if  the  Judgment  is  i 
dent  to  satisfy  the  set-oft  and  the  attorney's  lien.  j3 
V.    KneK    

11.  A  (curt  of  equity  may  In  its  discretion  allo'w  a  set-off 
clElm  against  a  Judgment  where  the  Judgment  credits 
Insolvent.    Stone  v.  Snell  B81 
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Judgment — Concluded. 

12.  A  suit  to  cancel  a  Judgment  by  default  should  be  dismissed 
where  a  meritorious  defense  to  the  original  action  Is  not 
shown.    Westman  v.  Carlson 847 

Jury.    See  Constitutional  Law,  4. 

1.  Sec.  4€5a  of  the  criminal  code  should  be  construed  with 
sec.  664  of  the  civil  code.    Aabt^l  v.  State 711 

2.  A  challenge  of  a  Juror  for  cause  must  be  decided  from  a 
consideration  of  facts  and  circumstances  developed  during 
his  examination,  including  his  appearance  and  actions.  Tay- 
lor V.  State 795 

3.  An  opinion  formed  from  reading  newspaper  accounts,  or 
from  common  talk  or  rumor,  held  not  to  disqualify  a  Juror. 
Taylor  v.  State  795 

Justice  of  the  Peace. 

1.  A  justice  held  to  have  Jurisdiction  to  enter  a  Judgment  by 
default  for  failure  to  appear.    Ourske  v.  Britt 312 

2.  A  Justice  of  the  peace,  in  a  case  tried  without  a  Jury,  where 
property  has  not  been  attached  or  the  defendant  arrested, 
must  render  Judgment  within  four  days  after  close  of  the 
trial,  and  in  computing  time,  under  sec.  1002  of  the  code, 
he  should  include  the  day  of  trial  and  of  Judgment.  Cal- 
UiJid  V.  Wagner   755 

Landlcid  and  Tenant.     See  Equity.     Marshaling  Assets.     Spe- 
cii'ic  Performance,  4.    Statute  or  Frauds,  2,  3. 

1.  An  unsuccessful  attempt  to  evict  a  tenant  by  a  landlord 
will  not  defeat  his  claim  for  rent.    Stone  v.  Snell 581 

2.  r  a  mages  caused  by  wilful  interference  with  the  rights  of  a 
tenant  may  reduce  his  liability  for  rent.    Stone  v.  Snell 581 

Larcer  y. 

A  clerk  appropriating  goods  from  his  employer's  store  held 
guilty  of  larceny,  and  not  embezzlement.    Aahel  v.  State...  711 

Libel. 

1.  In  an  action  for  damages  for  libel,  where  the  question  of 
the  amount  of  damages  has  been  submitted  to  the  Jury 
under  proper  instructions,  their  finding  will  not  be  disturbed 
unless  clearly  excessive.  Dennison  v.  Daily  News  Publiah- 
ing   Co 862 

2.  If  a  published  statement  made  in  the  alternative  will  not 
admit  of  any  reasonable  construction  except  that  a  party 
referred  to  participated  in  the  main  act  charged,  it  is  not 
error  to  instruct  that  the  entire  statement  constitutes  a 
libel  per  se.    Dennison  v.  Daily  News  Publishing  Co 862 
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Iiibel — Concluded. 

3.  Substitution  of  the  words  "by  this  same  individual"  for  the 
pronoun  "he"  in  an  instruction  held  immaterial.  Dennison 
V.  Daily  News  Publishing  Co 862 

Licenses. 

A  parol  license  to  construct  a  dam  and  ditches  for  irrigation, 
acted  upon  and  used  for  years  without  objection,  is  irrevo- 
cable.   Arterburn  v.  Beard  7o3 

Limitation  of  Actions. 

1.  Where  an  injury  to  crops  is  caused  by  the  negligent  con- 
struction of  a  railroad  embankment,  the  cause  of  action 
accrues  at  the  date  of  the  injury.     Reed  v.  Chicago,  B,  d 

Q.  R.  Co 54 

2.  Time  within  which  to  bring  a  suit  to  remove  a  cloud  on  title 

to  land  stated.    Dringman  v.  Keith 476 

3.  The  right  to  damages  for  the  wrongful  flooding  of  land  with 
surface  water  by  means  of  a  ditch  does  not  accrue  when  the 
ditch  is  dug,  but  when  the  flooding  occurs.  ShavUk  v. 
Walla    768 

Mandamus.    . 

1.  The  order  allowing  a  writ  of  mandamus  to  issue  is  the 
extent  of  the  power  of  the  judge,  and  the  clerk  of  the  district 
court  must  issue  the  writ,  authenticated  by  the  seal  of  the 
court.     State  v.  Carrico  448  . 

2.  A  writ  of  mandamus  cannot  be  issued  until  the  petition 
therefor  is  filed  and  the  writ  allowed  by  the  judge.     State 

V.  Carrico   448 

3.  A  n>  and  am  us  proceeding  in  Nebraska  is  an  action  at  law. 

State  V.  Farrington 653  / 

4.  Title  to  an  ofllce  cannot  be  tried  by  mandamus.     State  v.  / 
Quinn "l 758  " 

5.  Mandamus  will  lie  to  compel  an  officer  whose  term  has 
expired  to  deliver  to  the  person  who  holds  the  certificate  of 
election  and  has  qualified  the  property  of  the  office,  and 
possession  of  the  office  room.     State  v.  Quinn 758 

Marriage. 

1.  Instruction  as  to  what  constitutes  a  contract  to  marry  ap- 
proved.    Hinckley  v.  Jexoett   464 

2.  Hearsay  evidence,  such  as  general  talk  in  the  community  in 
which  the  parties  reside,  is  inadmissible  to  establish  a  con- 
tract to  marry.    Hinckley  v.  Jewett  464 

Marshaling  Assets. 

In  a  suit  for  specific  performance  of  a  contract  of  lease,  where 
a  third  person  to  whom  the  lessee  had  fraudulently  mort- 
gaged the  crops  was  made  a  party,  rule  for  marshaling 
assets  stated.    Rogers  v,  Trum  hie  316 
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7.  Evid^nre  *.rt*i  to  show  one  who  did  grading  on  roadbed  of 
railway  to  be  a  siib»:on tractor  under  the  laborers*  lien  law. 
OwT'^/i  r.  Ch  J.  *i'_jiK  B.  d  Q.  R.  Co S51 

8.  Srar.ufes  providing  for  me<:hanics'  and  laborers'  liens  held 
rem»:^ial  and  to  be  liberallj  construed.     Oirt^n  v.  Chioigo, 

B.  d  Q.  R.  Co 851 

9.  In  a  su  be  on  Tractor's  lien  for  grading  roadbed  of  railway,  a  ♦ 
des^rrlption  of  premises   h-ld  sufficient,   which  enables  one 

familiar  with  the  locality  to  identify  them  with  reasonable 
certainty.     Oicen  r.  Chv^go,  B,  d  Q,  R.  Co &51 

10.  De«K-ription  of  railroad  right  of  way  In  a  subcontractor's  Hen 
held  sufficient.     Otcen  v.  Chicago,  B.  d  <?.  R,  Co SH 
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Mechanics'  Liens — Concluded, 

11.  Describing  more  land  than  is  subject  to  the  Hen  will  not 
render  a  mechanic's  lien  void*  if  not  done  with  fraudulent 
Intent.    Owen  v,  Chicago,  B.  d  Q.  R.  Co 861 

ICortgagefl. 

1.  A  Junior  mortgagee  who  was  a  party  to  a  foreclosure  of 
prior  mortgages  held  estopped  from  suing  the  purchaser  at 
the  sale,  or  those  claiming  under  him,  to  redeem  from  the 
prior  incumbrances  and  foreclose  his  mortgage.    Mansfield 

V.  Kilgore  * 452 

2.  Mortgagee  held  not  entitled  to  relief  against  one  who  pur- 
chased the  mortgaged  property  under  a  mistake  as  to  its 
location  arising  from  representations  of  the  mortgagee. 
Occidental  Building  d  Loan  Ass*n  v.  McOrew 694 

8.  Where  a  mortgage,  executed  prior  to  an  easement  granted 
without  the  mortgagee's  knowledge  and  consent,  is  fore- 
closed and  the  grantees  of  the  easement  are  parties  to  the 
suit,  a  purchaser  at  the  foreclosure  sale  takes  free  from  the 
easement.    Arter'burn  v.  Beard  733 

4.  A  foreclosure  sale,  unless  the  decree  otherwise  provides, 
transfers  to  the  purchaser  every  interest  in  the  property  of 

all  the  parties  to  the  action.    Arterhurn  v.  Beard 733 

5.  A  mortgage  for  the  excess  in  value  of  real  property  ex- 
changed for  personalty  will  be  canceled  in  the  hands  of  the 
original  payee  for  fraud.    Dwinell  v.  Watkins 740 

6.  In  a  suit  to  foreclose  a  mortgage,  evidence  held  to  show  pay- 
ment of  the  mortgage.    Crile  v.  Fries 789 

Municipal  Corporations. 

1.  Special  assesments  for  a  sidewalk,  levied  without  consider- 
ing benefits  and  damages,  are  void,  and  may  be  enjoined. 
Schneider  v.  Plum   129 

2.  The  legislature  has  power  to  grant  authority  to  villages  to 
license  or  prohibit  billiard-halls,  pool-halls  or  bowling- 
alleys.    Cole  V,  Village  of  Culbertson 160 

3.  The  motive  governing  a  legislative  body  in  passing  a  statute 
or  ordinance  is  not  a  proper  subject  for  investigation  by  the 
courts.     Cole  v.  Village  fif  Culhertson 160 

4.  Under  sec.  8887,  Ann.  St.  1907,  village  trustees  have  power 
to  prohibit  billiard-halls,  pool-halls  and  bowling-alleys.   Cole 

V.  Village  of  Culbertson   160 

6.  Where  the  board  of  canvassers  refuses  a  candidate  a  certifi- 
cate of  election,  he  has  no  prima  facie  right  to  office.  Hotch- 
kiss  V.  Keck   322 
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Municipal  Corporations — Concluded. 

€.  One  who  is  elected  and  serves  as  trustee  of  a  village  is  en- 
titled to  hold  over  after  his  term  expires  until  his  successor 
is  elected  and  qualified.    Hotchkiss  v.  Keck i22 

7.  Where  two  lots  are  used  as  one  property,  in  estimating 
damages  from  grading  a  street  the  Injury  to  the  entire 
prop^Tty  should  be  considered  on  appeal  from  the  award  of 
appraisers.     Kavan  v.  City  of  South  Omaha 469 

8.  Where  a  lot  owner  appeals  from  the  award  of  appraisers 
of  damages  for  grading  a  street,  he  waives  all  objections  to 
irregularity  of  proceedings  of  the  city  council  in  making 
the  improvement.    Kavan  v.  City  of  South  Omaha 469 

9.  In  estimating  damages  for  grading  a  street,  special  benefits 
to  the  property  should  be  set  off  against  actual  damage. 
Kavan  v.  City  of  South  Omaha 469 

10.  An  ordinance,  modifying  a  former  ordinance  chartering:  a 
gas  company,  not  published  for  two  weeks  as  required  by 
sec.  16,  ch.  12a,  Comp  St.  1905,  held  void.  Blackburn  v. 
City  of  Omaha    761 

11.  Petition  to  recover  from  an  abutting  owner  damages  for 
injuries  from  his  failure  to  repair  an  adjacent  sidewalk, 
held  demurrable,  where  it  did  not  allege  that  the  city  in 
notifying  defendant  to  make  repairs  indicated  the  manner 
of  making  them  or  the  kind  of  materials  to  be  used,  ifc- 
Auliffe  V.  Noyce    665 

Negligence. 

1.  Where  different  minds  may  reasonably  draw  different  in- 
ferences, negligence  and  contributory  negligenee  are  ques- 
tions for  the  jury.     Vorce  v.  Independent  Telephone  Co 27 

Crabtree  v.  Missouri  P,  R.  Co 33 

2.  Evidence  held  sufficient  to  require  the  submission  of  the 
questions  of  negligence  and  contributory  negligence.    Baker 

V.  Racine-Sattley   Co 227 

3.  In  an  action  for  injuries  to  an  employee  held  error  to 
instruct  the  jury  to  find  for  defendant  If  the  injuries  were 
caused  by  an  accident,  unless  they  are  further  instructed 
that  defendant's  negligence  was  not  a  proximate  cause  of 
the  injury.     Hankins  v.  Reimers 307 

4.  In  an  action  for  injuries  caused  by  slipping  on  refuse  on  a 
sidewalk,  verdict  for  defendant  sustained.  Riseman  v. 
Hoyden  Bros : 610 

New  Trial.     See  Appeal  and  Error,  3,  12,  16,  20,  24,  30. 

1.  A  new  trial  for  newly  discovered  evidence  will  be  denied 
where  due  diligence  is  not  shown.  Metzger  v.  Royal  Neigh- 
bors of  America 61 
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New  Trial-Concluded. 

2.  Assignment  of  error  that  the  verdict  is  not  sustained  by 
sufficient  evidence,  or  the  verdict  is  contrary  to  law,  is  suffi- 
cient to  challenge  attention  of  trial  court  to  its  ruling  in 
refusing  to  direct  a  verdict.    Waxham  v.  Fink 180 

3.  A  conflict  of  evidence  Is  not  ground  for  a  new  trial. 
Hinckley  v.  Jewett   , 464 

Officers.    See  Courts,  3.    Mandamus,  4,  5. 

One  without  prima  facie  right  to  office  who  attempts  to  dis- 
charge its  duties  will  be  restrained  at  suit  of  incumbent. 
Hotchkiss  V.  Keck 322 

Partnership.    See  Corporations,  2. 

Pleading.    See  Appeal  And  Error,  29.     Highways,  3.     Municipal 
Corporations,  11.     Wills,  1. 
1.  Answer  held  an  admission  of  plaintiff's  ownership  of  the 
note  and  mortgage  on  which  the  action  was  based.    Horn- 
stein  V.  Cifuno  103 

2.  Filing  an  amended  or  substituted  answer  in  which  a  differ- 
ent defense  is  set  forth  in  place  of  one  to  which  a  demurrer 
was  sustained,  held  a  waiver  of  any  error  in  the  ruling  on 
the  demurrer.  Papillion  Times  Printing  Co.  v,  Sarpy 
County    219 

3.  A  defendant  may  plead  as  m^ny  defenses  as  he  may  have 
if  not  so  repugnant  that,  if  one  be  true,  another  must  be 
false.    Hilmer  v.  Western  Travelers  Accident  Ass'n,. 285 

4.  The  defense  that  a  written  instrument  was  executed  and 
delivered  under  a  mistake  of  fact  must  ^e  specially  pleaded. 
Bee  Building  Co.  v.  Weher  Oas  d  Gasoline  Engine  Co 326 

5.  Signing  verification  of  petition  held  a  compliance  with 
sec.  112  of  the  code,  requiring  every  pleading  in  a  court  of 
record  to  be  subscribed  by  the  party  or  his  attorney.  In  re 
Estate  0/  Oraff  535 

6.  In  action  for  unliquidated  damages  plaintiff  must  allege  in 
his  petition  facts  to  warrant  the  conclusion  that  defendant's 
wrongful  acts  were  the  proximate  cause  of  the  damages. 
Bahr  v.  Manke  750 

Principal  and  Agent. 

1.  In  a  suit  by  a  manufacturer  to  recover  from  a  retail  agent 
amount  due  on  purchasers'  notes  guaranteed  by  him,  evi- 
dence of  release  of  the  guaranty  by  plaintiff's  authorized 
agent  held  sufficient  to  show  the  agent's  authority.  Cooper 
Wagon  d  Buggy  Co.  v.  Torbert : 143 

2.  Agency  cannot  be  proved  by  mere  acts  or  declarations  of  an 
alleged  agent  not  brought  home  to  the  principal.     Warner 

17.  Sohfi  619 
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Principal  and  Agent — Concluded. 

3.  In  proving  authority  of  an  agent  to  bind  the  principal  by 
the  former's  transaction,  there  must  be  evidence  of  the 
agency  at  the  time.     Warner  v.  8ohn 519 

4.  The  presumption  that  agency  continues,  when  once  estab- 
lished, may  be  overcome  by  proof.    Warner  v.  Sohn 519 

Process.    See  Taxation,  9. 

1.  In  an  action  against  the  maker  of  a  note  in  the  county  where 
he  resides,  alias  summons  cannot  be  issued  to  another 
county  for  the  guarantor  of  the  debt.    Ayres  v.  West 297 

2.  Return  of  sheriff  that  he  served  the  summons  raises  a  pre- 
sumption that  he  performed  his  duty.    Westman  v.  Cfirlsoii^  M7 

3.  Return  of  sheriff  that  he  served  a  summons  can  only  be  im- 
peached by  clear  and  convincing  proof.    Westman  v.  Carlson,  847 

Quieting  Title. 

In  a  suit  by  vendee  to  quiet  title,  evidence  held  to  support  de- 
cree quieting  title  in  plaintiff.    Lanham  v.  Bowlby 148 

Quo  Warranto. 

1.  After  the  corporate  existence  of  a  village  has  been  termi- 
nated, persons  assuming  to  act  as  village  trust .^es  may  lie 
ousted  by  quo  warranto  proceedings.     State  v.  Greer 88 

2.  Where  the  county  attorney  consents,  an  elector  whose  prop- 
erty is  being  assessed  by  persons  illegally  acting  as  village 
trustees  may  Institute  quo  warranto  proceedings.  iState  v. 
Orecr 88 

Railroads.     See  Limitation  of  Actions,  1.    Waters,  1. 

1.  If  a  traveler  approaching  a  railroad  crossing  fails  to  look 
and  listen  without  reasonable  excuse,  and  such  failure  con- 
tributes to  his  Injury,  he  cannot  recover.  Crabtree  v.  Mis- 
souri P.  H.  Co 33 

2.  If  the  view  of  a  traveler  at  a  crossing  is  obstructed  or  his 
attention  distracted,  whether  he  exercised  ordinary  care  is 

a  question  for  the  jury.     Crabtree  v.  Missouri  P.  R.  Co 33 

3.  Where  an  Intelligent  girl  nine  years  of  age  was  killed 
at  a  railroad  crossing,  the  jury  may  consider  her  age  in  de- 
termining whether  she  used  ordinary  care.  Crabtree  v.  Mis- 
souri P.  R.  Co 33 

4.  Evidence  held  to  sustain  verdict  against  a  railroad  company 
for  damages  from  defective  construction  of  an  embankment. 
Reed  v.  Chicago,  B.  d  Q.  R.  Co 54 

6.  While  It  Is  the  duty  of  a  pedestrian  at  a  railway  crossing  to 
look  and  listen,  he  is  not  necessarily  negligent  because  he 
did  not  look  at  the  most  advanta^ecus  point.  Wallenburg 
V.  Missouri  P.  R.  Co 642 
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RMOiTcrs. 

A  district  court  having  Jurisdiction  over  the  recelveralilp 
Insolvent  state  bank  may  wftbout  notice  accept  the  re 
tios  of  the  receiver  and  appoint  ble  succeasor.  In  re  J 
0/  Oraff  

Beplevlii. 

It  Is  not  error  to  direct  a  verdict  for  defendant  In  res 
where  the  evidence  Is  InsulSclent  to  sustain  a  ]udi;inei 
plaintiff.    Warner  v.  Sohn  

Robbery. 

1.  Evidence  held  sufBclent  to  Identlfr  the  accused  as  th 
Bona  who  committed  a  robbery.    Booton  v.  State 

2.  Evidence  in  a  prosecution  for  robbery  held  to  sustaii 
diet.    Booton  V.  State  

Sales.    See  Contbactb,  3. 

1.  Where  the  vendor  in  a  conditional  sale  fails  to  file  hi: 
tract  as  authorized  by  sec.  604S,  Ann.  St.  1907,  he  cann 
terfere  with  a  bona  fide  purchaser  of  the  property 
Mathews  Piano  Co.  V.  Morlele 

2.  Action  by  vendor  of  personal  property  sold  on  conditi 
recover  the  debt  is  a  waiver  of  Che  condition  and  thi 
becomes  absolute.    Siathews  Piano  Co.  v.  Markle 

3.  Action  for  price  of  wagons  sold  held  premature,  am 
missed  without  prejudice.  Peru  Plow  £  Implement  < 
Johnson  Bros 

«.  Where  a  buyer  under  an  executory  contract  refuses 
cept  goods,  the  only  remedy  of  the  seller  is  to  sue  (or  b 
of  contract.  Trinidad  Asphalt  Mfg.  Co.  v.  Backsiaff 
Mfg.  Co 

E.  Where  a  buyer  under  an  exe<:utory  contract  refuses 
cept  goods,  the  seller  may  sue  for  damages.  Trf 
Asphalt  Mfg.  Co.  v.  Buckstaff  Bros.  Mfg.  Co 

6.  The  measure  of  damages  for  breaah  of  an  executory  coi 
ordinarily  Is  the  difference  between  the  contract  prici 
the  market  price  at  the  time  and  place  of  accep 
Trinidad  Asphalt  Mfg.  Co.  v.  Buckstaff  Bros.  Mfg.  Co. 

7.  Where  a  buyer,  after  countermanding  an  order  for  j 
treated  the  contract  as  in  force  by  testing  them,  he  w 
the  countermand.  Trinidad  Asphalt  Mfg.  Co.  v.  Buc 
Bros.  Mfg.  Co 

8.  Where  a  buyer  under  an  executory  contract  refused  i 
cept  the  goods  after  delivery  to  a  carrier,  an  actio 
goods  sold  will  not  lie,  and  a  charge  that,  If  the  Jur] 
for  plaintiff,  he  can  recover  the  purchase  price  Is  erroi 
Trinidad  Asphalt  Mfg.  Co.  v.  Buckstaff  Bros.  Mfg.  Co. 
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Schools  and  School  Districts. 

Women  entitled  to  vote  at  school  elections  may  vote  for  or 
against  school  district  honds.     Olive  v.  i^chool  District. . . .  135 

Sodomy. 

Indictment  held  not  to  charge  the  crime  prohibited  by  sec. 
205(1  of  the  criminal  code.    Kinnan  v.  State 234 

Specific  Performance. 

1.  In  a  suit  for  specific  performance,  plaintiff  held  entitled  to 
a  decree  quieting  her  title  to  a  part  of  the  land.     St^anda 

V.  Sviinda  203 

2.  In  a  suit  for  specific  performance,  where  the  answer  alleged 
a  homestead  interest,  decree  denying  any  relief  reveised, 
with  direction  as  to  the  pleadings  and  the  ascertainment  of 
the  homestead  interest.     Svanda  v.  Svanda 203 

3.  Where  defendants,  in  consideration  of  the  marriage  of  plain- 
tiff to^  their  son,  agreed  to  convey  to  them  jointly  a  desig- 
nated tract  of  land,  delivery  and  acceptance  of  a  deed  to  a 
part  of  the  land  held  to  bar  a  suit  for  specific  performance  of 


'  the  contract.    Svanda  v.  Si'anda  20 


4.  In  a  suit  for  specific  performance  of  a  contract  of  lease,  a 
finding  as  to  a  demand  construed.     Rogers  v.  Trumble 316 

5.  Decree  of  specific  performance  of  land  contract  afidrmed. 
Spier  v.  Schappel 335 

Statute  of  Frauds. 

1.  Contract  by  two  men  to  construct  a  ditch  on  land  of  a  third 
party  is  not  a  contract  for  an  interest  in  land  within  the 
statute   of   frauds.     Mecse   v,   Nixon 691 

2.  Under  sec.  5,  ch.  32,  Comp.  St.  1909,  a  parol  lease  for  three 
years  is  valid  for  one  year  only,  and  may  be  terminated  by 
either  party  at  the  end  of  the  year  by  notice.  Osgood  v. 
Shea   729 

3.  Possession  by  tenant  for  one  year  under  parol  lease  for  three 
years  is  not  such  part  performance  as  will  avoid  the  statute 

of  frauds.     Osgood  v.  Shea   729 

Statutes.     See  CoruTs,  1,  2.    Mecuamcs*  Liens,  8. 

1.  Sec.  895  of  the  code,  relating  to  computation  of  time,  held 
to  apply  alike  to  the  construction  of  statutes  and  to  mat- 
ters of  practice.    Johnston  v.  New  Omaha  T.-H.  E.  L.  Co..  165 

2.  The  act  requiring  certain  corporations  to  file  articles  with 
the  secretary  of  state  and  the  act  establishing  fees  for  such 
services  held  in  pari  materia,  and  to  be  construed  together. 
State  V.  Searle   259 

3.  Rule  for  construing  an  exception  in  a  statute  stated.    State 

V.  Searle  259 
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Street  RallwEtys. 

Id  an  actloo  for  personal  ln]urr.  tbere  being  evidence 
(endant's  negligence  caused  plaintiff  to  fall  upon  pa 
held  not  error  requiring  a  reversal  to  permit  a  p! 
to  testify  that  a  fall  upon  pavement  could  have  cai 
Injury.    Qugler  v.  Omaha  &  C.  B.  Street  R.  Co 

Taxation. 

1.  An  unauthorized  division  of  land  into  town  lois  an 
Ibereof  for  taxes  by  suih  designation  Is  void.  , 
Several  ParreU  of  Land   

2.  It  Is  error  to  confirm  a  lai  sale  where  the  taxes  hs 
paid.     SInle  V.  Seviral  ParreU  of  Land 

3.  A  sale  of  land  for  taxes,  where  there  was  no  assi 
lieli  void,  and  the  land  subject  to  redemption.  £ 
Land  Co.  v.  Willis  

t.  Where  notice  of  proceedings  to  collect  dellnquei 
under  sec.  106SO,  Ann.  St.  1903,  was  published  in 
paper  other  than  the  one  designated  by  the  coui 
misslonere  and  the  county  accepted  the  services 
protest,  held  that  the  publisher  ran  recover  the  act 
of  the  services  rendered,  not  exceeding  the  legal  rat 
V.  Holt  Coiinli/   '. 

E.  Proof  of  indorsement  of  a  tax  sale  certificate  by  ao 
purchaEer  and  poBsesslon  by  tin  Indorsee  are  prit 
evidence   of   ownership  of  it.     Farmers   Loan   d   T 

6.  A  mere  trespasser  claiming  no  interest  In  the  propc 
having  no  duty  to  pay  the  taxes.  Is  not  an  actual  i 
upon  whom  notice  must  be  served  to  vest  the  coi 
Jurisdiction  to  conlirm  the  sale.    Parsons  v.  Prudent 

Estate  Co 

.  7.  The  right  of  redemption  from  a  tax  sale  under  the  s< 
act  (laws  190S,  ch.  75)  Is  a  property  right  beloi 
those  having  an  interest  in  the  real  estate,  and  i 
mere  trespasser.     Parsons  v.  Prudential  Real  Estah 

S.  The  owner  of  land  sold  under  the  scavenger  act  (la 
ch.  75)  must  redeem  within  two  years  from  the  sa 
tbe  decree,  not  from  final  conflrmatlon.  Parsons 
dential  Real  Estate  Co 

9.  In  B  personal  action  to  foreclose  a  tax  Hen  agalne 
dent,  service  by  publication  is  void.     Clarence  v.  i 

10.  Where  a  decree  foreclosing  a  lax  Hen  Is  set  aside 
for  want  of  service,  tbe  owner  should  be  allowed  to 
Clarence  v.  Cunningham    

60 
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Taxation — Con  eluded. 

11.  In  a  suit  to  foreclose  a  tax  lien,  evidence  held  to  show  pay* 
ment  of  the  taxes.     Crile  v.  Fries 789 

12.  In  a  suit  to  foreclose  a  tax  lien,  where  a  junior  lienor  was 
made  a  party,  and  the  property  sold  under  decree,  held  that 
a  second  order  of  sale  issued  by  the  clerk  was  without 
authority.     Storey  v.  Miles   827 

Telegraphs  and  Telephones.   See  Constitutional  Law,  1. 

1.  Proceedings  for  violation  of  the  provisions  of  subd.  c,  sec. 
15,  ch.  90,  laws  1907,  must  be  by  criminal  prosecutions,  and 
not  by  civil  actions.    Western  Union  Telegraph  Co.  v.  State,    17 

2.  State  Railway  Commission  law  (laws  1907,  ch.  90 )»  so  far 
as  it  relates  to  prevention  of  abuses,  extortions  and  unjust 
discriminations,  is  applicable  to  telegraph  and  telephone 
companies.     Western  Union  Telegraph  Co.  v.  State 17 

Trial.     See   Appeal   and   Ekbor.     Contracts,   4.     Criminal   Law. 
Evidence,  6     Replevin.     Sales,  8. 

1.  Testimony  apparently  irrelevant  may  be  exclqded  where 
proponent  does  not  state  that  evidence  to  be  introduced  will 
make  it  relevant.    Metzger  v.  Royal  Neighbors  of  America.    61 

2.  The  credibility  of  a  witness  is  for  the  jury,  and  they  may 
credit  or  reject  the  whole  or  any  part  of  his  testimony. 
Baker  v.  Racine-Sattley  Co 227 

3.  A  verdict  in  favor  of  two  defendants  and  against  another, 
based  on  conflicting  evidence  which  is  the  same  as  to  all, 
cannot  stand.    Young  v.  Rohrbough 279 

4.  Though  the  form  of  a  question  in  a  deposition  be  technically 
objectionable,  if  the  answer  furnishes  proper  evidence,  it 

is  admissible.     Bryant  v.  Modern  Woodmen  of  America...  372 

5.  When  a  witness  gives  a  proper  but  incomplete  answer  to  a 
proper  question,  it  is  not  error  to  refuse  to  strike  the  an- 
swer.   Ougler  v.  Omaha  d  C.  B.  Street  R,  Co 586 

6.  The  rule  that  allegations  and  proof  must  agree  is  satisfied 
if  the  allegations  fairly  indicate  the  facts  to  be  proved,  and 
the  case  is  tried  on  the  theory  that  such  facts  support  an 
issue  made  by  the  pleadings.  Dennison  v.  Daily  News  Pub- 
lishing    Co 862 

7.  In  an  action  against  one  alleged  to  have  assumed  a  debt 
due  for  an  engine,  direction  of  verdict  for  defendant  held 
proper.     Heisler  Pumping  Engine  Co.  v.  Baum 1 

8.  An  instruction  that  the  evidence  of  certain  witnesses  was 
entitled  to  greater  weight  than  that  of  others  held  properly 
1  eiused  as  invading  the  province  of  the  jury.  Crabtree  v. 
Missouri  P.  R.   Co tS 
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Trial — Continued. 

9.  If  instructions  are  more  favorable  to  appellant  than  the 
record  warrants,  a  verdict  will  not  be  set  aside  because  in 
minor  details  some  may  be  criticised.  Metzger  v.  Royal 
Neighbors  of  America  61 

10.  Instructions  not  applicable  to  the  testimony  or  the  law 
should  not  be  given.    Anderson  v.  Cartson 126 

11.  It  is  not  error  to  refuse  requested  Instructions  where  the 
principles  are  stated  in  instructions  given.  Anderson  v. 
Carlson 126 

12.  Assignment  in  motion  to  direct  verdict  for  defendant  that 
"the  facts  proven  are  not  sufficient  to  entitle  the  plaintiff 
as  matter  of  law  to  recover"  is  equivalent  to  assigning  that 
the  evidence  is  insufficient  to  Justify  verdict  for  plaintiff. 
Waxham  v.  Fink   180 

13.  Where  defendant  asks  for  a  directed  verdict,  he  should 
make  his  motion  without  reservation.  Baker  v.  Racine- 
Sattley    Co 227 

14.  Where  defendant  upon  the  overruling  of  his  motion  for  a 
directed  verdict  offers  testimony  in  support  of  his  defense, 
he  waives  any  error  in  the  overruling  of  the  motion.  Baker 

V.  Racine-Sattley  Co 227 

15.  Admission  of  immaterial  and  incompetent  evidence  may  be 
cured  by  an  instruction  to  disregard  it,  where  it  is  of  such 
a  nature  as  not  to  prejudice  the  substantial  rights  of  com- 
plainant.   Baker  v.  Racine-Sattley  Co 227 

16.  If  a  material  fact  is  alleged  and  proved  without  contradic- 
tion, the  court  should  so  instruct  the  jury.  Bee  Building 
Co,  V.  Weber  Oas  d  Gasoline  Engine  Co 326 

17.  Instructions  which  state  conflicting  propositions  of  law  and 
tend  to  confuse  the  jury  are  erroneous.  Bryant  v.  Modern 
Woodmen  of  America 372 

18.  An  instruction  withdrawing  all  defenses  but  one,  while 
there  is  evidence  tending  to  prove  another  defense  pleaded, 

is  erroneous.    Bryant  v.  Modern  Woodmen  of  America 372 

19.  Where  there  is  no  testimony  on  an  issue  raised  by  the  plead- 
ings, it  may  be  withdrawn  from  the  jury  by  an  instruction. 
Olmstead  v.  City  of  Red  Cloud 528 

20.  By  neglecting  to  request  instructions  on  a  particular  subject, 
defendant  may  waive  the  right  to  urge  error  for  failure  to 
instruct  thereon.    Olmstead  v.  City  of  Red  Cloud 528 

21.  Where  the  court  attempts  to  recite  in  an  instruction  matters 
to  be  considered  in  determining  the  preponderance  of  the 
evidence,  the  instruction  should  embrace  all  matters  to  be 
considered.    Gugler  v.  Omaha  d  C.  B.  Street  R.  Co 586 
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5.  The  purpose  of  sec.  333  of  the  code  is  to  prevent  improper 
disclosure  of  facts  learned  by  means  of  the  confident l&l  re- 
lation between  physician  and  patient.    Oasenkop  v.  State.  .    539 

6.  Where  defendant  in  a  prosecution  for  murder  employe  a 
physician  to  examine  decedent's  body,  the  physician  is  not 
excused,  under  sec.  333  of  the  code,  from  testifying  to  the 
results  of  his  investigation,  when  called  as  a  witness   for 

the  state.     Ossenkop  v.  Btate  p..   539 
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